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The New Tear. 

The new year marks the beginning of a new epoch in the ad- 
ministration ' of thg law of income tax in India. The entire law 
as embodied in the Act of 1922 has been carefully considered in 
the light of experience by a Committee of experts. Bepresent- 
ations of the various commercial institutions and local govern- 
ments of India on the recommendations of this Committee have 
been received, and the Central Government are preparing a Bill on 
the lines of the Beport and the opinions received from the public. 
The Bill is expected to be introduced in the Legislative Assembly 
very shortly and the Act as entirely overhauled is expected to 
come into force in the new year. We shall closely watch the 
progress of the proposed legislation and review the same in these 
columns. 

Judicial Committee on Assessment of Income From Business. 

The recent decision of the Judicial Committee in Oommission- 
er of Income Tax, Bombay v. Sarangpur Cotton Manufacturing Co. 
Ltd., (reported below *at p. 36) lays down certain general proposi- 
tions of considerable importance relating to the duties of Income Tax 
Cfficers in computing the income of an asseseee from business. 
Sec. 18 of the Act, it will be remembered, provides that the income, 
profits and gains shall be computed for the purposes of Secs. 10, 11 
and 12 in accordance with the method of accounting regularly 
employed by the assessee and that, if no method of account- 
ing has been regularly employed or if the method employed is such 
that, in the opinion of the Income tax Ofidcer the true income, 
profits or gains cannot properly be deduced therefrom, then the 
computation shall be made upon such basis and in such manner as 
the Income tax Officer may determine. Their Lordships have 
laid down the following points in connection with the application 
of this section—’ 
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(1) The section relates to a method of accounting regularly 
employed by the assessee for his own purpose? and does not relate 
to a method of making up the statutory return for assessment to 
income tax : 

(2) Secondly, the section clearly makes such a method of 
accounting a compulsory basis of computation, unless in the opi- 
nion of the Income tax Officer, the income, profits and gains cannot 
properly be deduced therefrom. Even if the accounts be compli- 
cated, if it is possible to deduce the true profits from the accounts, 
the judgment of the Income tax Officer must be properly exercised. 
This is not a discretionary power of the Income tax Officer but a 
statutory duty imposed on him. 

(3) The third important point decided is that the Income tax 
Officer is not entitled to pin the assessee down to the profits shown 
in his accounts where he has employed a regular method of accoun- 
ting. Where such a method is employed, it is the duty of the 
Income tax Officer to consider whether the income, profits and 
gains can be properly deduced therefrom and to proceed according 
to his judgment on the question. 

In the case before their Lordships the assessees employed a 
regular method of accounting but had also adopted regularly a 
method of valuation of stock by taking some price under both cost 
and market price with the object of creating a ‘ secret ’ reserve, 
which involved the retention of profits so as not to be included in the 
profits shown to the shareholders. For the account year 1930 the 
assessees submitted their profit and loss account showing a profit of 
Bs. 2,64,086 and a return of the total income of the company 
showing an income of Bs. 1,99,086 which was arrived at by taking 
into account the result of the undervaluatfon of stock which the 
company had adopted in the previous years. The Income tax 
Officer, without considering whether the true income could be 
arrived at from the method of accounting employed by the asses- 
sees, held that the assessees were bound by the profit shown in the 
balance sheet. The Privy Council held that the Income tax Officer 
was not entitled to take the profits shown in the balance sheet as the 
real income of the assessees but was bound to consider whether the 
true income could be deduced from the account of the assessees and 
to proceed according to his judgment on this question. 

Loans and Capital Investments. 

A very interesting case of the Nagpur High Court, which 
shows the difficulty of distinguishing between an investment by way 
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of loan in the course of a business and an investment to acquire new 
business is reported* at page 10 infra Oommissioner of Income 
Tax, G. P. and U. P. v. MoHram Nandram. The assessees who 
were money-lenders deposited Es. 50,000 with an Oil Company 
under a contract by which they were appointed sole organising 
agents of the company for a certain area. The assessees were to 
recommend selling agents and to recoup their deposit from the 
deposits made by the selling agents. The deposit carried interest at 
7 per cent per annum and the assessees further received a commis- 
sion on all sales effected by the company direct or through the 
selling agents. The company went into liquidation and the asses- 
sees were unable to recover a major portion of the deposit. There 
was conflict of opiD.ion between the Judges who heard the case on 
the question whether the sum of Bs. 50,000 advanced by the asses- 
sees was a loan made in the course of their business, or an 
investment of capital to acquire a new business. The view which 
ultimately prevailed with the Nagpur High Court was that the 
deposit was in the nature of a loan made by the assessees in the 
course of their business out of their floating or circulating capital 
and that the loss incurred was therefore allowable as a trading loss 
in computing their income. The dissenting Judge agreed with the 
Commissioner’s view that the deposit was money invested in ac- 
quiring a new business and being in the nature of a capital expen- 
diture, could not be allowed. Much depends in such cases on the 
view which we take of the facts 'of the case and it is impossible to 
express any opinion in such cases from a purely legal point of 
view. 

Objections at to JnritdiUion of Income Tax Officers. 

The Allahabad High Court has, in Seth Kanhaiya Lai v. Com- 
missioner of Income Tax, U, P. [1987 I. T. B. 789] made some 
pronouncements on objections as to the territorial jurisdiction of 
Income Tax Offioers which deserve to be brought to the notice of 
Income Tax Offioers and assessees. After a careful consideration of 
Secs. 64 and 30 of the Indian Income Tax Act, their Lordships 
have held in this case that — 

(1) Under Section 80 of the Act an assessee has a right of 
appeal only as regards his liability to be assessed under the Act or 
as regards the amount or rate at which he has been assessed. He 
cannot raise an objection as to the place of assessment for the first 
time in appeal. 
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(2) Even if he raises the point in appeal and it is considered 
by the Assistant Commissioner, the question cannot properly be 
said to arise out of the appellate order and there can be no reference 
to the High Court in respect of such question. 

(3) Questions relating to the territorial jurisdiction of Income 
Tax Officers must be raised at the earliest possible stage before the 
Income Tax Officers themselves and they have to be decided by the 
Commissioner or the Central Board of Bevenue and their decision 
is final. 

Interest Received By Partner : Whether Exempt From Tax. 

In Seth Eanhaiya LaVs Case [1937 I.T.B. 730], the Allahabad 
High Court has decided a question relating to partnerships which 
deserves notice. Under Sec. 14 (2) (b) of the Indian Income Tax 
Act, tax is not payable by an assessee in respect of such an 
amount of the profits or gains of any firm which have been assessed 
to income tax as is proportionate to his share in the firm at the 
time of assessment. Interest payable to partners by the firm is 
not allowed to be deducted in computing the income of the firm. 
It is treated as income of the firm. Where such interest is ac- 
cordingly taken into account in computing the income of the firm, 
but in consequence of losses which absorb the whole profits, the 
firm is not taxed at all, ace the partners entitled to claim exemp- 
tion under Sec. 14 (2) (b) in respect of the interest received by 
them ? The Allahabad High Court has answered the question in 
the negative in the above mentioned case. Their Lordships hold 
that the income made by the partners on the head of interest recei- 
ved from the firm can be exempted under Sec. 14 (2) (b) only if the 
firm had made certain profits and those profiiiti had been assessed to 
income tax. Profits, in their Lordships’ view, can be said to be 
assessed to income tax only when an order has been made by the 
department determining the sum payable by an assessee as income 
tax and not when calculation only of the profits and losses have 
been made. When losses absorb the profits and no tax is levied 
on the firm, there is no double taxation and the interest received 
by the partners is not exempt under Sec. 14 (2) (b). The question 
is not free from difficulty and we shall revert to this subject 
later on. 

Co-owners as an Association of Individuals. 

The' Bombay High Court has recently extended its view that 
co-owners of immoveable property can be assessed as an association 
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of individnals, io persons inheriting property under a will as 
tenants-in-common* in definite shares and enjoying the income 
thereof in their respective shares. [See Dwarkanath Harisohcmdra 
Pitale, Jn re, 1937 I.T.E. 716]. The learned Judges hold the view 
that in such cases though the assessees in the first instance do not 
constitute an association, they become as association of individuals 
within the meaning of Sec. 3 of the Act when they- elect to retain 
the property and manage it as a joint venture producing income. 
We have already adverted to this subject on several occasions and 
the only comment which we have to make is that in none of the 
cases hitherto decided has the Bombay High Court considered 
whether cases in which the income is owned and appropriated in 
separate shares, by the co-owners do not stand on a different foot- 
ing from oases where the income is not so owned and enjoyed in 
definite shares. This seems to be a vital point to which the 
Income Tax Enquiry Committee have drawn pointed atten- 
ti;}n, and we trust that when the question arises again before the 
Bombay High Court, the distinction between these two sets of 
cases would be brought to the notice of the Judges for their consi- 
deration. 

Re-assessment : Necessity of Amending Sec. 34. 

In a recent judgment of the Judicial Commissioner’s Court of 
Sind, Gommissiomr of Income-tax, Bombay v. Lokumal Bhojmal, 
Eef. No. 152 of 1935 (to be reported shortly), Eupchand Bilaram, 
A. J. C., has rightly dwelt upon the vague and indefinite wording 
of Sec. 34 of the Indian Income Tax Act. “It is rather unfortu- 
nate,” says the learned Judge, “that Sec. 34, unlike the corres- 
ponding section of th^English Act, does not specifically refer to the 
cases in which the Income Tax Ofidcers n^ay take action, and the 
words ‘escaped assessment’ are somewhat vague and indefinite.” 
Every one who has been following the course of the decisions on 
Sec. 34 of the Act and the irreconcilable conflict of judicial opi- 
nion on the interpretation of the words ‘escaped assessment, would 
endorse the opinion of the learned Judge, and, as Sec. 34 has to be 
resorted to by Income Tax Officers very often, we would earnestly 
draw the attention* of the Central Board of Eevenue to the re- 
marks made by the learned Judge and to the necessity of specify- 
ing more clearly the cases in which a re-assessment could be made. 
This section may be re-drafted on the lines of the corresponding 
section of the English Act, namely, Sec. 126, with necessary 
modifications. 
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CONVERSION OF HINDU UNDIVIDED FAMILY INTO FIRM. 

Madbas Vibw, 

[Thont^pu OMnna Pullayya's Case, 19S7 I.T.B. 132]. 

The gnestion whether, when the members of a Hindu un- 
divided family separate and form themselves into a firm, assess- 
ment is to be made on the members under Sec. 2S-A of the Act on 
the total income of the joint family as such holding each member 
liable for his proportionate share of the tax, or whether the firm 
is to be assessed under Sec. 26 (2) as the successor of the Hindu 
undivided family is a very vexed one. The Madras High Court de- 
cided in Thontepu Chinna Pullayya’s Case [1937 I.T.B. 132] that 
where the firm consists of exactly the same individuals as the 
previous joint Hindu family, there is no succession and assessment 
should be made under Sec. 25- A. 

Lahobb Vibw. 

\_Mittar Ohand Lahhmi Das’s Case, 1937 I.T.B. 127] 

A Pull Bench of the Lahore High Court (Jai Lal, Mobbob 
and Abdul Bashid, JJ.) took an entirely different view in Mittar 
Chand LaJchmi Das v. Commissioner of Income Tax, Punjab [1937 
l.T.B. 127 ; l.L.B. 1937 Lah. 189]. They held that where the 
members of a Hindu undivided family separate but form them- 
selves into a firm and continue the family business, the firm is 
assessable under Sec. 26 (1) of the Indian Income Tax Act in 
respect of the business which was being carried on by the fami ly 
in the previous year. In their Lordships’ view Sec. 26-A con- 
templates cases where there is disruption of a Hindu undivided 
family but no continuance of the business ^ther by tlie members 
of the family on a contractual basis or by some of them alone, or 
jointly with others or even by strangers. Where the business is 
continued. Sec. 26 will apply and the fact that the business is con- 
tinued by ail the members of the family and not by some of them 
alone will not render Sec. 26 inapplicable. This case was decided 
on the 23rd November 1936, but unfortunately the Madras case 
which was decided on the 31st March 1986, was not brought to 
their Lordships’ notice. 

Bam BaTtha MaVs Case. 

[1937 I.T.B. 137 : 1.L,B. 1937 Lah. 326]. 

A month later, the Lahore Sbgh Court took the same view 
in a well considered judgment in Bam BaTtha Mai <h Sons’ 
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Case [1937 l.T.B. 137]. Following Mittar Ckand’s Case their 
Lordships expressly held that Sec. 25-A of the Indian Income Tax 
Act applies only to those cases where the gnestion involved is one 
of pure and simple disruption of a Hindu undivided family unat- 
tended by conversion, or transformation into a new entity, that 
Sec. 26 was intended to cover all cases which are specified in clauses 
(1) and (2) thereof in whatever way the situation envisaged there 
may arise, and that therefore, if in place of a Hindu undivided 
family a new firm is constituted or a new company is brought into 
existence, assessment should be made in accordance with Sec. 26 
and not under Sec. 25-A. Referring to the Madras case of Thontepu 
Chinna Pullayya they said : “ wikh all respect we are not prepared 
to endorse this opinion ”. 

A Ebobni Bombav Decision. 

Jesmghhai Ugarchand's Case. 

In these circumstances the recent decision of the Bombay 
High Court in Jesinghhai TJgarchand's Case [1938 I.T.R. 26] will 
be read with much regret. The omission of the assessee’s coun- 
sel to bring to the notice of the Judges the series of cases in which 
a view contrary to that of the Madias High Court was held, has 
evidently misled the Judges and left them to adopt a course which 
they would never have taken if the counsel had been more 
diligent.' The Judgment in JesinghhaVs Case proceeds entirely 
on the view that the only authority on the subject is the 
Madras case. The learned Judges after referring to the Madras 
case say : 

“ It is clearly npt desirable that conflicting decisions under 
the Act which applies to the whole of British India should be 
given by different High Courts on exactly similar facts, and we 
propose therefore to follow the Madras case, without expressing 
any opinion of onr own”. 

It is indeed a matter for regret that the decisions to the 
contrary which ate reported even in the official reports published 
by the Government should not have been brought to their Lord- 
ship’s notice by the counsel engaged in the case. The decisions 
are repotted side by side in Fart lY of Yol. Y of the Income Tax 
Reports. If their Lordships had followed the Madras case for any 
other reason, the decision in Jesinghhai's Case would have been 
of some authority. But as it now stands, it is based on a misap- 
prehension and is not of much weight as a precedent. 
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Casual and Non-recurring Receipts. 

We have a good instance of a casual and non-recnrring receipt 
in the case of Mohammad Faruq, In re [1938 I.T.B. 1]. The 
case is an important one as the line which distinguishes it from 
a case like that of Gayaprasad Chotey Lai, In re, [1935 I.T.B. 177] 
is rather narrow. An employee of a person who owned a sugar 
factory and wanted to convert it into a limited company, sold a 
large number of shares of the company, and the company volun- 
tarily allotted Bs. 15,000 worth of shares to him in recognition of 
his services. It was found that this employee was not a promoter 
of companies or share-broker by vocation and there was also no 
previous agreement or understanding to pay him anything for his 
services. It was held that the receipt was a casual and non-recur- 
ring receipt not arising out of business and was * exempt from be- 
ing taxed. After referring to the definition of income laid down 
by the Privy Council in Shaw Wallace d Go's Case, their Lord- 
ships said that the receipt in question was in the nature of a wind- 
fall. It was casual in its nature and did not also arise from any 
business carried on by the assesses. ‘ Business their Lordships 
said, must be some activity which has for its object the acquire- 
ment of some profit which can be claimed as of legal right. 

It is instructive to compare the case of Gayaprasad Chotey 
Lai, in which the activity of the assesses was held to come within 
the term ‘ business There the assesses agreed to advance moneys 
for the prosecution of a litigation in consideration of the borrower 
paying a lump sum of money to the assesses over and above the 
loan advanced if the litigation was successful, and the assesses re- 
ceived Bs. 15,000 under the agreement. It was held that the 
transaction amounted to a business and the l-eceipt represented a 
return on money invested in business. This case is distinguished 
in Mohammad Faruq' s Case. Beferring to this case their Lordships 
said: 

“We must not be understood to say that a single transaction 
of a business nature, such for instance as a money lending trans- 
action which resulted in gain would not justify the assessment of 
income upon that gain, but a transaction of that kind would clear- 
ly come within the meaning of the term * business ’ and conse- 
quently it would not matter whether it was or was not of a casual 
and non-recurring nature. The facts of the case before us are en- 
tirely different ”. 
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Assessment of Insurance Companies: Allowance for Depreciation of 

Securities. 

A jadgment of some importance to insurance companies has 
been pronounced by the Bombay High Court in The Western India 
Life Insurance Co. Lid., In re (reported at p. 44 infra). Under the 
Indian Income Tax Act, ordinarily no deduction is allowed in res- 
pect of any depreciation in the value of securities or assets held by 
an assessee, as this is regarded as a capital loss. With regard to 
insurance companies, however, there is a special provision in Buie 
30 of the Income Tax Buies that : 

" Any amount either written off in the account or through 
the actuarial valuation balance sheet to meet depreciation of, or 
loss on securities or other assets, or which is carried to a reserve 
fund formed for that sole purpose and not used for any other 
purpose, may be treated as expenditure incurred solely for the pur- 
pose of earning the profits of the business 

The question that arose for decision in the Western India 
Life Insurance Co.’^Gase was this : where for some years there is 
a depreciation and amounts are carried to the reserve fund to meet 
that depreciation, can the company treat those sums as expendi- 
ture incurred solely for the purpose of earning the profits of the 
business under Bule*30 when there is an apprecation in the sub- 
sequent years, without giving credit for this appreciation ; in other 
words, whether the company is bound to bring back the sums so 
reserved when there is an appreciation in a subsequent year which 
wipes off the previous loss. 

It was strenuously argued on behalf of the Commissioner that 
the words ‘ may be treated as expenditure ’ in Buie 30 confer a 
discretion on the income tax authorities to treat the sums so reserved, 
as bumness expenditure or not, and that in circumstances like the 
present they would be properly exercising that discretion in not 
allowing such sums to be deducted as business expenditure. 

The learned Judges of the High Court did not agree with this 
contention. They said that though the word ‘ may ’ is permissive, it 
is perfectly plain that it confers an option on the assessee, that is to 
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say, the word is used to confer a right on the assessee to treat the 
sam in that way, and that where sums are proQerly placed to the 
reserve fund there is nothing in the rules which requires the assessee 
to bring them back to the revenue account as soon as the deprecia- 
tion which they were designed to meet has been made good. 

The Advocate-General pointed out to the Court that serious 
consequences may follow on this interpretation of Buie 30, because 
large sums may be placed in reserve on which tax will not be 
paid. But their Lordships said that the two circumstances that 
sums can be so placed in reserve only for depreciation or loss 
which has already occurred and that the reserve fund can be used 
for no other purpose, were sufficient safeguards against improper 
evasion of tax. 

The Jndicial Committee on Assessment of Non-Resid2nts. 

In The Commissioner of Income Tax, Punjab v. Nawal Kishore 
Eharaiti Lai [reported at p. 61 sn/ra] the Judicial Committee have 
made some pronouncements of general importance relating to the 
assessment of non-residents. In the judgment appealed from (re- 
ported at 1935 I.T.B. 350) the Lahore High Court had held that a 
notice under Sec. 22 (2) of the Income-tax Act calling for a return 
of income cannot be validly issued to a person as agent of a non- 
resident until an order declaring him to be agent of the non-resid- 
ent in question has been previously made. The Judicial Committee 
have overruled this view and state the law on the point in these 
words : 

“ The first question for decision is whether by the terms of the 
Act it is necessary to the validity of a notice calling for a return of 
income under Sec. 22 (2), where it is served upon a person as agent 
of a non-resident under Sec. 43, that it should have been preceded, 
not only by the notice of intention prescribed by Sec. 42 and by the 
opportunity of being heard prescribed by the proviso thereto, but 
also by an order to the effect variously described by the High Court 
as “ declaring the petitioner to be the agent of a non-resident per- 
son ” and “ treating him as such agent ”. It may be reasonable 
that A should not be required to render a return of B's income 
until it has first been decided that he is agent of J3: on the 
other hand, having regard to the circumstances which for this 
purpose constitute agency, it may well be thought advisable 
that the information afforded by a return and by books of ac- 
count produced in support thereof should be available for the 
purpose of deciding as to agency. The avoidance of delay may 
also be a consideration. The matter must be determined entire- 
ly upon the language of the Act, and their Lordships cannot find 
that it imposes the technical requirements upon which the High 
Court have insisted. It seems to their Lordships to be open 
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to the Income tax Officer under the Act to postpone any final de- 
termination of the question of agency until the time comes to 
make an assessment under Sec. 23 of the Act 

Though under this decision an order declaring that the asses- 
see is agent of the non-resident is not a condition precedent to 
the validity of a notice under Sec. 22 (2) calling for a return, in 
view of the opening observation of their Lordships that ‘ It may 
be reasonable that A should not be required to render a return of 
B’s income until it has first been decided that he is an agent of 
B’ it is obviously desirable that as a general rule proceedings should 
not be taken against residents for the assessment of income of non- 
residents until they are found to be agents of the non-residents. 

Issue of Bonds for Interest : Whether Amounts to Receipt of Interest. 

An interesting question relating to receipt of interest was decid- 
ed in the Sing’s Bench Division in England in Cross (.Inspector of 
Taxes) v. London and Provincial Trust Ltd., (106 L.J.S.B. 877). 
The assesses, a company, held certain bearer bonds issued by the 
United States of Brazil. The Government of Brazil suspended 
payment of interest on those bonds, and instead issued ‘ funding 
bonds ’ and the assessee received such bonds in exchange for his 
interest coupons. The bonds were of marketable value, and the 
company afterwards sold these bonds and realised their value, and 
the question arose whether the receipt of the funding bonds 
amounted to receipt of income. Fimlat, J., without questioning 
the general principle that, if by way of profit, instead of receiving 
money, money’s worth is received, that money’s worth is to be 
regarded as money and can be brought in for purposes of assess- 
ment, quoted in extenso the classical observations of Lobd Mao- 
uiiiDAHlin the Judgment of the Judicial Committee in Maharaja 
of Darbhanga's Case (1933 1.T.B. 94) and said : 

“ There is no doubt at all in the present case that these bonds 
were things of value, as is shown by the fact that they were things 
which could be sold and in fact were sold in the market. The 
question does not seem to be on the case before me, whether the 
bonds were things of value. The question is whether there was 
anything analogous to interest. A person receiving the bonds in 
these circumstances is not, 1 think, receiving interest, or indeed 
receiving income. The whole point seems to me to be that Brazil, 
unfortunately, was unable to pay interest, and so evolved its 
scheme of issuing these bonds ; and, from the point of view of the 
recipient, the result of the transaction was that he received, in- 
stead of interest, a capital asset. That capital asset, if the obliga- 
tions under it were duly fulfilled, would itself produce income and 
would result in income, which, if and when it were received, would 
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be liable to tax. I do not think that it can be said (and in this I 
agree with the Commissioners) that here there is A receipt of inter- 
est or a receipt of any income under Case IV. The whole point is 
that there was not income and that the capital asset was, so to 
speak, substituted for the income. I cannot regard this as being a 
payment of an equivalent of interest, a payment of interest in kind, 
so as to fall within the decision in Scottish and Candian General 
Investment Co. v. Easson (8 Tax Cas. 265) ”. 

Sale of Interest Coupons : Liability to Pay Tax. 

In Faget v. Inland Bevenue Commissioners [106 L.J.E.B. 881] 
Fihlat, J., has made some observations with regard to the 
liability to pay income tax in respect of the sale-proceeds of inter- 
est' coupons and laid stress on the difference between the purchase 
price of interest coupons which are sold, and incosce from interest. 
The judgment contains the following lucid statement of the law 
on the subject : 

“ The matter is one of some difficulty, and various oases may 
no doubt be put. There is the simple case where a coupon is pre- 
sented and interest received by the holder, and no one doubts there 
that there is interest, and that it is taxable. Equally so, if a 
banker or other agent presents the coupon on behalf of the holder. 
But if coupons are sold, and interest is then received by the pur- 
chaser, 1 think there that it is a sale and purchase, and a receipt of 
interest by the purchaser. The tax, it seems to me, has there to 
be borne by the purchaser by deduction, or by direct assessment, 
and the fact that the purchaser will have to bear tax will be 
reflected in the purchase price. He will consider, in decid- 
ing what he will pay for the coupon, that he has to bear 
tax on the interest when he receives it; but the tax is, of 
course, paid once and once only. It is paid, in the case I am 
putting, by the purchaser of the bond, and the fact that, he will 
pay less for the coupon because he has to pay''tax on the interest 
when he receives it does not cause the vendor of the coupon to 
bear tax. Another case may be put — an imaginary case : suppose 
that, three months before the due date, coupons for two sets of 
bonds, A and JS, are sold, that the interest on A is paid three months 
later, and that the interest on B is not paid. It seems to me clear 
that in such a case the vendor receives the purchase price only. In 
the one case taxation arises because, and only because, interest is 
received, and the taxation is borne by the purchaser. In the 
other case, the case where in fact the interest is not paid and there 
is a repudiation of liability — ^a faUure to pay — then there is no 
taxation because there is no interest received. The substance of 
the matter seems to me to be that if there is interest, wherever it 
is found, it is taxed. But if it is the purchase price of a coupon 
and not interest, then it is not liable to taxation. The interest 
will, of course, be liable to taxation if and when it is paid 
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Conversion of Joint Hindu Family Business Into Firm. 

There have been two pronouncements recently on the con- 
version of Hindu joint family into firm, one of the Bangoon High 
Court, Bansidhar d Sons v. Commissioner of Income-tax^ Burma 
(reported below at p. 96) and the other, of the Allahabad High Court, 
8. 0. Mullick and Sons, In re (reported at p, 99 infra). In the 
former case the Bangoon High Court has held that before persona 
who have been previously assessed as a Hindu undivided family 
can claim to be separately assessed as members of a contractual 
partnership they must establish that the joint family has been 
dissolved, and that if the members of a family admit that for all 
purposes other than the business in question which they want to 
be registered as a firm they continue to be a joint family the fact 
that there was no ‘ancestral property and that the business had 
been originally built up by the father with his own self-acquired 
property becomes immaterial and would not entitle the applicants 
to be registered as a firm in respect of that business. 

The High Court further thinks that where an application is 
made by the members of a family to register themselves as a firm 
the application is governed by Sec. 26-A and not by Sec. 26- A, 
Upon this point we prefer the clear rulings of the Lahore High 
Court in Mittarehand LaJehmidas* and Bam BaJsha Mai and 
Sons* cases that Sec. 26-A is confined to cases of disruption pure and 
simple unattended by conversion or transformation into a firm or 
company, and that if there is further formation of a firm amongst 
the members to continue the business the case falls within 
Sec. 26-A. 
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S. C. MullioVs Case the Allahabad High Ooart has more care- 
fully stated the true principle in these words :* “Persons cannot 
at one and the same time be members of a joint Hindu family in 
respect of a joint family property and be also members of a firm 
of which such property forms the assets As Hindu law recog- 
nises partial partition, both as regards the property to be divided 
and in respect of the coparceners, it seems to be doubtful whether 
it can be laid down broadly that until there is a complete partition 
among the members there cannot be a firm. We think so long as 
Hindu law recognises partial partition it is open to the members 
of a family to effect a partition as regards a portion of the family 
property, e.g., the family business, and remain joint with regard to 
the remaining property. In such cases there is no^reason why they 
cannot form themselves into a firm with regard to the business. 
The essence of the matter is, as the Allahabad High Court has said, 
they cannot claim to be treated as members of a firm in respect of 
a property so long as that property still remains their joint family 
property. 

The statement contained in the judgment of the Eangoon 
High Court Case that once they admit they are joint with regard 
to all property other than the business in question they cannot be 
registered as a firm is we think too wide and requires re-considera- 
tion in the light of the recognised rules of Hindu Law relating to 
partial partition. The Privy Council have definitely and clearly 
held in Bamalinga v. Narayana [I.L.B. 45 Mad. 489] that “ it is 
open to the members of a joint family to make a division and sever- 
ance of interest in respect of a part of the joint estate, while 
retaining the rest as the properties of the joint redivided 
family.” 

In the Allahabad case the assessee failed because there was 
nothing to show that they had effected a division between them- 
selves even in respect of the business in respect of which they 
sought to be registered as a firm. 

We would bring to the notice of members of Hindu families 
who wish to register themselves as a firm in respect of their busi- 
ness the important point which emerges from the Allahabad High 
Court case, namely, that before they apply for registration they 
must first effect at least a partial partition among themselves in 
respect of the family business, and if there is clear evidence to show 
that such a partition has been effected, we do not think that the 
income tax authorities would be justified in refusing to register 
them as a firm in respect of that business. 
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DEPRECIATION OF MACHINERY. 

(The Mazaoaon Dock Co.’s Case : 1938 I.T.E. 124). 

The queBtion whether, when a business is acquired by one per- 
son from another, depreciation allowance is to be calculated on the 
original cost thereof to the Vendor or on the cost thereof to the 
purchaser who is being assessed was one of the most vexed ques- 
tions of Indian income tax law. There were several Full Bench 
decisions in which the question was considered from all points of 
view by the Indian High Courts. In the Buckingham & Camaiio 
Co.’s Case (1935 I.T.E. 384) the Judicial Committee in a judgment 
delivered by Sir Lancelot Sanderson, without referring to any of 
the difficulties pointed out by the learned Chief Justices of the 
Indian High Courts, said that the allowance is to be calculated in 
such cases on the original cost to the purchaser. 

The recent decision of the Bombay High Court in the case of 
the Masagaon Dock Co. Ltd., (reported below at p. 124) shows that 
the difficulty has not yet been properly diagnosed and treated. Con- 
flict of opinion is arising again over new aspects of the question, and 
even over the import of the Privy Council judgment itself. 

Coming to the matter in hand, the short question that had to be 
decided in the Mazagaon Dock Co.’s Case was whether when the pur- 
chaser of a business is being assessed under Sec. 26 (2) of the Indian 
Income Tax Act in respect of the income earned by his vendor in 
the previous year, depreciation is to be calculated on the original 
cost of the buildings, machinery etc., to the purchaser, or on the 
original cost to the vendor. 

The assessees who were purchasers contended that deprecia- 
tion allowance should be calculated on the cost to their vendor 
whose income was being assessed and who was the owner of the 
buildings etc,, in the year in which the profits were earned, and 
that they were also entitled to have the unabaorbed portion of the 
allowance deducted from their income. The income tax authol’i- 
ties held that in the and Carnatic Co.’s 6’ase, the Privy 

Council had said that the word ‘ assessee ' in Sec. 10 (2) (vi) re- 
fers to the person who is being assessed, i.e., the purchaser, and 
that accordingly depreciation allowance could be granted only on 
the cost thereof to the purchaser. 

On the question being referred to the High Court SiE John 
Bbattmont, C.J., and Ean^nebcab, J., held that the view of the in- 
come tax authorities was wrong but Bdaoewedd, J., dissented. After 
considering all the relevant sections of the Act the nuhjority hdd 
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that the Privy Ootinoil judgment does not cover a case of this kind 
where the purchaser is being assessed as suocesso* under Sec. 26 (2). 
When the assessment is under Sec. 26 (2) the word ‘ assesses* 
in Sec. 10 (2) (vi) must be read as referring to the original owner 
whose profits are being assessed. We have no doubt that the deci- 
sion of the majority is right and is in consonance with justice, 
though, of course, it is anomalous to construe the same word 
‘assessee’ occurring in Sec. 10 (2) (vi) as referring to the ‘vendor’ in 
a certain set of circumstances and to the ‘ purchaser ’ in a different 
set of circumstances. As to this we have already expressed our 
view on several previous occasions that the principle of basing the 
calculation of depreciation allowance under Sec. 10 (2) (vi) on the 
cost paid by the purchaser for the time being is itseilf quite anomal- 
ous and so long as the clause is not amended the results will also 
be anomalous. 

Nbobssity op LbGISIiAHVB Intbbvbntion. 

It is a matter for regret that the Income Tax Enquiry Com- 
mittee’s attention was not pointedly drawn to this vexed question. 
Though they have recommended that the basis of ‘ written down 
value ’ should be adopted instead of the ‘ original value to the 
assessee’ they have not suggested any provision to remove 
the difficulties which present themselves when a business is 
transferred. 

They suggest a definition of ‘ written down value ’ on the 
following lines : “ ‘ Written down value’ means : (a) in the case of 
assets acquired in the ‘ previous year ’, the actual cost to the asses- 
see, and (b) in the case of assets acquired befor^e the previ«us year 
but after the coming into operation of the amended section, the 
actual cost to the assessee less all depreciation allowed to him 
under the section.” 

The same questions, we believe, will arise again when there is 
aucoession to a business, to the utter annoyance of the business- 
world ; and we hope that the Central Board of Eevenue when draft- 
ing the new bill will pay some attention to this aspect of the 
question and in particular to the conflicting views expounded in 
the Mazagaon Dock Co.’s Case, As pointed out in some of the 
judgments on the subject, clause (vi) as it now stands does not 
contemplate cases of succession at all, and..a new sub-clause defining 
the procedure to be adopted in calculating depreciation allowance 
in the case of transfer of business is quite necessary. 
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Re-distribution of Companies Districts in Calcutta. 

In exercise of*the powers conferred by sub-section 4 of Sec. 6 
of the Income Tax Act (XI of 1922) the following redistribution 
of the charges of the Income Tax Officers of the present Companies 
Districts in Calcutta has been sanctioned with effect from the 
1st April 1937 (1938 ?) ["Vide Gazette of India (Jan. 29, 1938), 
Part II, p. 197]. 

1. A new district to be known as Companies District III 
will be formed with the following classes of persons and income 
in the respective areas noted against each. 

(A) Classes of persons and area, (i) All companies, excepting 
insurance companies and shipping companies as defined in sub-Seo. 
6 of Sec. 2 of the Income Tax Act, 1922, and (ii) excepting Chinese 
firms and firms of Solicitors all firms which keep their accounts in 
English and which have been registered before the 18th January 
1932 under Sec. 26'A of the above Act and their partners in 
the area of Calcutta Income Tax Districts I (1), I (2), II (1), II (2) 
IV (1), IV (2) and IV (3). 

(B) All Insurance and Shipping Companies in the whole area 
of Calcutta as defined in Clause 11 of Sec. 3 of the Calcutta Muni- 
cipal Act 1923, Fort William, the Esplanade and that part of Has- 
tings North of the South Edge of Clyde Boad and Strand to the 
river Bank. 

(C) Non-residents whose income arises in Bengal and who 
are assessed direct and not through statutory agents under Sec. 43 
of the Act. 

(D) All Tramp Steamers who earn income in the Port of 
Calcutta.^ 

Glasses of income — All classes. 

2. Charge. Companies District I — Classes of persons, (i) 
Excepting lusurauce and Shipping Companies all Companies as 
defined in sub- Sec. 6 of Sec. 2 of the Indian Income Tax Act, 
1922, and (ii) excepting Chinese firms and firms of Solicitors, all 
firms, which keep their accounts in English and which have been 
registered before the 18th January 1932 under Sec. 26-A of the 
above Act : and their partners. 

Classes of income — All classes. 

Area. Area of Calcutta Income Tax Districts III (1), III (2) 
and VI. 

3. Charge. Companies District II — Classes of persons. (1) 
Excepting Insurance and Shipping Cornpanies all companies as 
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defined in snb>Seo. 6 of Seo. 2 of the Indian Income Tax Act and 
(b) excepting Chinese firms and firms of solicitors, all firms which 
keep their accounts in English and which have been registered 
bdore the 18th January 1932 under Sec. 26-A of the above Act, 
and their partners. 

Classes of Income — All classes. 

Area. Area of Calcutta Income Tax District V. 

Amendment to Auditor’s Certificates Rales. 

In exercise of the powers conferred by sub-section (2) of Sec. 
144 of the Indian Companies Act, 1913 (YII of 1913), the Central 
G-overnment has directed that the following further amend- 
ments shall be made in the Auditor’s Certificates Buies 1932, the 
same having been previously published as required by the said 
sub-section, namely : — 

1. In rule 22 of the said Buies — 

(1) In clause (b), the words “ or an institution recognised by 
the Accountancy Diploma Board, Bombay, under the regulations 
for the award of the Government Diploma in Accountancy ” 
shall be omitted. 

(2) Eor clause (o) the following clause shall be substituted 
namely r- 

“ (c) produces a certificate that he has served for not less than 
seven years either wholly as an audit clerk in the office of an 
Approved Accountant or partly (but for not less than four years) 
as such clerk and partly as an articled clerk. In the latter case, 
one year’s service as an articled clerk may be reckoned as two 
years ’ service as an audit clerk in the office of an Approved 
Accountant, or ” ^ 

(3) After clause (c) the following olau%e shall be inserted, 
namely : 

“ (d) produces evidence to show that he was at any time 
admitted to the examination for the Government Diploma in 
Accountancy held by the Accountancy Diploma Board, Bombay, 
or was eligible for admission to that examination ”. 

2. In appendix 2 to the said Buies, in sub-clause (c) of clause 
4 in Eorm D, and in sub-clause (o) of clause 5 in Eorm E, after the 
words “ or cease to be borne on the list of Approved accountants 
maintained under the Auditor’s Certificates Buies, 1932,” the fol- 
lowing words shall be inserted namely ; — 

” or shall in any way become incapable of continuing the 
intended employment of the Articled Clerk ”. 

[See Gazette of India (Jan. 29, 1988), Part I, p. 120]. 
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Reference: Costs of Getting Reference Drawn np by Solicitor and 
Settled By Counsel. 

- A question of practice relating to taxation of costs in a refer- 
ence under Sec. 66 of the Indian Income Tax Act was decided by 
the Bombay High Court in Sir Chinnubhai MadhowlaVs Case (re- 
ported below at p. 148). The learned judges who heard a refer- 
ence ordered ‘ cosls to be paid by the assessee on the original side 
scale and the Taxing Officer allowed the costs incurred by the 
Commissioner in having the reference drawn up by the Govern- 
ment Solicitor and settled by the Government Advocate. The asses- 
see applied to the Court for excluding this item from the taxed 
amount of costs. The Chief Justice, Sib John Beaumont, states 
his opinion on the point in these words : 

“ It seems to me that it is the application of the assessee to 
the Commissioner to state a case and make a reference to the High 
Court which starts the proceedings which ultimately result in the 
reference, and in my opinion, the Court can deal with all the costs 
of, and subsequent to, the application. In a proper case, the Taxing 
Master is entitled to allow to the assessee, if he has been given his 
costs, the costs of obtaining proper advice in settling the application ; 
and where the costs are given, as in this case, to the Commissioner, 
in my opinion, the Taxing Master is entitled to allow the Com- 
missioner the costs of getting the reference settled by the Govern- 
ment Solicitor and the Advocate-General. It is entirely in the 
discretion of the Taxing Master to decide whether the case is of 
sufficient difficulty to justify the Commissioner in adopting the 
course. If the Taxing Master thinks that it is a simple case, he 
' probably will not allow the fees for settling it." 

Desirability of Getting References Drawn np and Settled By Lawyers. 

Continuing, the Chief Justice made the following further ob- 
servation to which we would invite the careful attention of the 
Income Tax Commissioners of India : 

“ Most of these oases are not very simple, and if is of import- 
anoe that they should be settled mth aoouraey by somebody acquaint- 
ed with the art of draftsmemsh/ip **, (Italics are ours). 
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It is obvious that questions have to be very carefully framed 
and we have no doubt that, as observed by the* Taxing Master of 
Bombay, confused references would result in considerable waste of 
judicial time and even a reference back to the Commissioner. Com* 
missioners would certainly be well advised in having references re- 
vised and finally settled by their legal advisers in all important 
oases. A glance at the way in which some oases are stated and 
questions are framed in the Income Tax Beferences would con- 
vince anyone of the importance and truth of the observations 
made by the learned Chief Justice of Bombay. 

LOSS BY THEFT. 

MuIiOHABd HibaIiAXi’s Case (1938 I.T.B. 151). 

The interesting question whether loss by theft is an allowable 
deduction in computing the profits derived from business was 
recently considered by the Patna High Court in Mulchand 
Hiralal’s Gas« (reported at p. 151 below) and their Lordships 
(Sib Goubtbey Tbbbbb, C. J., and AuabwaiiBA, J.) have taken a 
much stricter view than has hitherto prevailed. The same High 
Court had held in Jagannath Therani’s Case (I.L.B. 4 Pat. 885) 
that embezzlement by servants is a permissible deduction. The 
learned judges seem to think that that decision is wrong and should 
be reconsidered. Mulehands’ Case was one of theft from the*hands 
of an employee by a stranger and falls within the class of theft by 
outsiders and not embezzlement by servants and it was held that 
the loss could not be deducted. Their Lordships have gone further 
and say that embezzlement by servants also stands on the same 
footing. Whatever the exact answer may be, it is clear that their 
Lordships are under a misapprehension as to the legaA basis on 
which a claim for deduction on account of theft or embezzlement 
is made. They think that such claim is made, and could be allowed, 
only as an expenditure incurred to earn profits as provided for in 
Sec. 10 (2) (ix) of the Indian Income Tax Act. Obviously, loss by 
theft or embezzlement is not expenditure incurred to earn profits. 
Hence their Lordships conclude that the loss is not allowable. 

ThB TbUB PB1H0IPI.B. 

Section 10 (2) (ix) however, has nothing to do with such 
claims at all. Claims for loss by theft or embezzlement are, 
like bad debts, allowed on an entirely different principle based on 
the meaning of ' profits ’. In the leading case of Sir S. M. Chit- 
navis (28 N.L.B. 205) the Judicial Committee have stated the 
principle in these words : 
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“ Althongh the Act nowhere in terms authorises the deduction 
of bad debts of a btfsiness, such a deduction is necessarily allowable. 
What are chargeable to income tax in respect of a business are the 
profits and gains of a year ; and in assessing the amount of the 
profits and gains of a year account must necessarily be taken of all 
losses incurred, otherwise you would not arrive at the true profits 
and gains.” 

It is clear from this statement that the reasoning of the Patna 
High Court that Sec. 10 (2) (ix) does not contemplate loss by theft 
or embezzlement and that this concludes the matter against the 
assesses is not correct. What we have to determine is whether the 
loss in question is a trading or business loss and if it is, the loss 
must be deducted. The question is whether a businessman in 
calculating the income or profits of his business would include 
sums embezzled by his employees, or stolen from his business 
premises. From this aspect we think the earlier decision of the 
Patna High Court in Jagannath Therani’s Case that loss by 
embezzlement by servants should be deducted is right and 
Mulchand’s Case so far as it dissents from Jagannath Therani’s Case 
requires reconsideration. Even with regard to theft by outsiders 
Sib C. V. Anantakeishna Attae’s dissenting opinion in 
Bamaswami Chettiyar’s Case has much to be said in its favour, 
but as this raises more complicated questions we are not entering 
on this subject now. 

Depreciation of Machinery. 

In commenting on the Mazagaon Dock Case in our last issue 
we had emphasised the necessity of amending the provisions of 
the Indian Income 'Fax Act relating to depreciation of machinery. 
We find that Mr. Justice Bdaoeweld also has in his judgment de- 
livered in the case, adverted to this point. His Lordship has said : 

“ It may be that it would be just to amend the Act to meet a 
case like the present, but that is a matter for the Legislature, and 
upon the plea that justice requires it I do not feel myself at liberty 
to place upon Sec. 10 (2) (vi) a strained and artificial meaning...” 

It is obvious that in his Lordship’s view also the wording of 
the section as it stands does not enable the court to do justice to 
the assessees, and that an amendment of the Act to provide for 
oases of succession to business is an urgent necessity. 

A New Queetion Relating to Bad Debts. 

The recent judgment of the Oaloutta High Oourt in Bissen- 
doyal Doyaram's Case (to be reported), though rather short, raises 
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a qnestion of very great importance to businessmen in general. 
The right to deduct bad debts in the calculation of the profits of 
a business is already in a somewhat muddled state and the present 
decision reveals further difl&culties. 

When there is a succession to a business the successor is en- 
titled to claim a deduction for bad debts in the same manner as his 
predecessor. Bissendoyal Doyaram's Case deals with the situation 
which arises when in a partition between the members of a family 
debts due to the family business are also divided between the 
several members but the business with the old trade name and 
goodwill is continued by one of them. The Calcutta High Court 
has held in this case that the other members to whom debts are 
allotted are not entitled to claim a deduction if t^e debts which they 
received on partition turn out to be bad. The argument which 
has prevailed is that, so far as the members other than the member 
who continues and succeeds to the family business is concerned the 
debts becomes capital asset and if they turn out to be irrecoverable 
there is only a capital loss. 

In the case in question a father and his son, members of a 
joint family, carried on a business. In a partition the son was 
given a part of his share in the coparcenery assets and a debt due 
to the family of a nominal value of Bs. 1,13,535 but valued for the 
purposes of partition at Es, 22,062. The father continued to carry 
on the old business with his trade name and goodwill and the son 
was allowed to carry on a separate business of the same natnre. 
The debt became irrecoverable and the son claimed that the whole 
amount of Bs. 1,13,536 or at any rate the value of the debt as 
stated in the partition deed, namely, Bs. 22,052 should l;te deducted 
as a bad debt in computing the profits 'earned by him in the 
year of assessment. The High Court held that the son was not a 
successor to the old business. What he actually got was a share 
in the assets of the old business and that asset became capital 
in his hands. Therefore it must be taken that this debt which 
was due from the debtor to the old business came into the hands 
of the son not as a debt due to him in respect of the business 
which he was carrying on or was about to carry on, not as a debt 
of the old business but simply as an asset which could be used as 
capital in his hands if he so chose to use it, assuming he could 
recover it. 

As bad debts are very often allotted to coparceners in partition 
the results of this decision will be far-reaching. The matter 
requires very careful consideration, 
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THE NEW YEAR’S BUDGET AND INCOME TAX. 

Distbibtjtion to Pbovinobs 

The budget for the current hnancial year contains some in- 
teresting matters, relating to income tax. The improTement in 
the railway revenues has made it possible to begin the distribution 
of income tax receipts to the Provinces under the Niemeyer award. 
The amount to be distributed has been arrived at thus. The net 
surplus of the railways for the year is now expected to be Es. 2,83 
lakhs. The total amount of the taxes on income other than 
corporation tax, after deducting (i) taxes collected in central area 
(ii) taxes on salaries paid from central revenue and (iii) costs of 
collection, is Es. 1,155 lakhs. The combined total of the railway 
surplus and the sum of Es. 1,155 lakhs less 13 crores, viz., 
Es. 138 lakhs is the amount distributable to the Provinces. 

Ebvisbb Estimate. 

The total revised estimate of taxes on income including corpo- 
ration tax and other elements which are wholly central is Es. 15 
crores as compared with the budget estimate of Es. 1,430 lakhs, 
an impravement of Es. 70 lakhs. This is taken as an indication that 
the progress of recovery in the country as a whole was not seriously 
interrupted during the previous year in spite of the temporary 
decline in imports which was reflected in the receipts from customs 
duties. Out of this amount of 15 crores, 138 lakhs will be distri- 
buted to the Provinces as mentioned above and there will be 
Es. 1,362 lakhs for the Central Government. 

Next Tbab’s Budget. 

The Finance Member hopes to introduce shortly the Income 
Tax (Amendment) Bill. The first effect of this Bill would be a 
considerable increase in the revenue but this increase cannot accrue 
before 1939-40 and even so for this year and the two succeeding 
years the whole benefit will practically go to the Provinces. After 
that ope half of the benefit will revert to the centre. For the 
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easTiing year the Finance Member has bndgetted for an improve- 
ment of Es. 26 lakhs in view of trade activities during the major 
part of the current year and in view of the efforts which are being 
made by the Government to tighten up the administration. The 
greater part of this increase also will benefit the Provinces and not 
the Central Government unless railway revenues fall below expec- 
tations. If the estimates for taxes on income are realised the 
amount of income tax available for distribution to the Provinces 
next year would be Bs. 128 lakhs. 

EXPENDITURE INCURRED TO EARN AGRICULTURAL INCOME 
OF MONEY LENDING BUSINESS. 

Chhllappa Ohbitiab’s Cash (1937 I.T.E. 97). 

Persons carrying on money-lending business are often com- 
pelled to take over agricultural lands of their debtors in satisfaction 
of otherwise unrealisable debts and to receive as part of their 
profits the rents realised from tenants in respect thereof. Our 
readers may remember that in Chellappa Chettiar's Case (1937 
I.T.B. 97) the question arose whether an assessee Who becomes the 
owner of agricultural lands in such circumstances is entitled to a 
deduction of the interest paid by him on so much of the capital 
which he had borrowed for business purposes as is represented by 
the agricultural lands got in under Sec. 10 (2) (iii) and whether he 
is entitled to a deduction in respect of the establishment and other 
charges incurred by him for managing and cultivating such lands 
under Sec. 10 (2) (ix). A Full Bench of the Madras High Court 
decided in that case that he was entitled to deduct these items 
from the profits of his money-lending business even tbpngh the 
income arising from the agricultural lands, being agricultural in- 
come, could not be included in the. assessable profits. 

We had expressed some doubts about the correctness of this 
decision (see 1937 I.T.B. Notes and Comments pages 12 to 14). 
The decision appeared to us “ to cut at the root of the distinction 
between income from business and agricultural income which the 
Judicial Committee had emphasised in the Maharajah of Darbhan- 
ga's Case ”. 

Eangoob High Coubt Disagbbbs : N.S.A.E. Case (1938 I.T.B. 194) 

In a very learned judgment a Full Bench of the Bangoon 
High Court has recently considered the question very care- 
fully and come to the conclusion that in such cases the owner 
of the money-lending business is not entitled to a deduction of the 
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expenditure incurred by him for earning the agricultural income. 
Their Lordships ai% of the opinion that agricultural income is 
altogether excluded from the scope of the Act, as laid down by the 
Privy Council in the Maharaja of Darbhanga's Case (14 Pat. 
623) ; ‘ business ’ as defined in Sec. 6 (iv) does not include the 
business of leasing agricultural lands and receiving the 
rents ; the expression “ profits or gains of any business ” 
as used in Sec. 10 (1) does not include agricultural income ; 
and consequently the expression “ such profits or gains ” in clause 
(ix) of Sec. 10 (2) does not include agricultural income. Thferefore , 
when the business of an assesses comprises both agricultural in- 
come as defined in the Act and other taxable income the assessee 
is not entitled under Sec. 10 (2) (ix) to deduct from such other 
income the expenditure incurred for the purpose of earning the 
agricultural income. Their Lordships have refused to follow the 
decision of the Madras High Court in Chellappa Ohettiar's Case 
in so far as that decision holds to the contrary. 

With regard to the case of Hughes v. Bank of New Zealand 
which was relied on by the Madras High Court in support of their 
conclusion the learned Judges of the Eangoon High Court say that 
that decision is not applicable to oases arising under our Income 
Tax Act, as the wording of the English and Indian Acts are differ- 
ent in this connection. 

It may however be noted that the decision of the Eangoon 
High Court is to some extent based on the wording of Sec. 10 (2) 
(ix) and that the learned Judges have not expressly dissented from 
Chellappa Oheiiiar's Case in so far as it relates to claims for de- 
duction of ^interest on borrowed capital under Sec. 10 (2) (ili). 

« 

POWER TO ASSESS NON-RESIDENT WITHOUT APPOINTING 

AN AGENT. 

The recent decision of the Allahabad High Court in the case 
of the Maharaja of Benares (to be reported in the next issue) 
changes the whole trend of the decisions on an important point 
relating to non-residents. 

Section 42 (1) of the Indian Income Tax Act provides 
that all profits or gains acci uing or arising to a non-resident, 
whether directly or indirectly, through or from any business con- 
nection or property in British India shall be deemed to be income 
accruing or arising within British India and shall be chargeable 
to income tax in the name of the agent of any such person and 
such agent shall be deemed to be^ for all the putposes of this Act, 
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the assessed in respect of such income tax. There is also a proviso 
to this section which prescribes that any arrears of tax may be re- 
covered also from any assets of the non-resident which are, or may 
at any time come, within British India. The wording of the sec- 
tion gives rise to the question whether a non-resident can be as- 
sessed only through his agent, in other words, whether it precludes 
the income-tax authorities from assessing a non-resident by ser- 
ving a notice on him direct without appointing an agent. 

The EabiiIEb View. 

This question arose for decision in 1921 before the Madras 
High Court in Bhanjee Bamjee d Go's Case (44 Mad. 773) and 
that Court held that a non-resident can be served with a notice 
and can be assessed without an agent being appointed. The High 
Court was of the opinion that the section of the Act of 1918, cor- 
responding to Section 42 (1), merely provided machinery by which 
the tax can be levied where the non-resident cannot himself be 
got at. 

The decision in Bhanfee Bamjee d Go's Case was accepted as 
correct by the Bombay High Court in 1933 in the case of Commis- 
sioner of Income Tax, Bombay Presidency omd Aden v. National 
Mutual Life Association of Australasia (57 Bom. 519 ; 1933 I.T.E. 
350. In this case Babuneeab, J., said : “ The point arose in 

Chief Commissioner of Income Tax, Madras v. Bhanjee Bamjee d 
Co., [44 Mad. 773] and it was held that a principal was liable to 
assessment under Sec. 42 without an agent being appointed under 
Sec. 43. In my opinion this view is correct.” Beattuomx, C. J., 
also was of the same opinion. 

AxiLAHABad High Cottbx Dissekis. 

In the case of the Maharaja of Benares decided on the 24th 
January 1938, the Allahabad High Court, after referring to the 
two English cases upon which the decision in Bhamjee Bamjee d 
Go's Case was based, observe that there are material differences 
between the statute of England on which the English cases were 
based and the Indian Income Tax Act. Their Lordships say that 
they are clearly of opinion that the question most be decided by 
reference to the provisions of the Indian Act alone, and state their 
opinion on the question in these words : — 

“The only construction which we can place on the language 
of Sec. 42 (1) is that the agent alone and not his non-resident 
principal shall for the purposes of this Act be treated as the 
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assessee, i.e., as the person to whom a notice nnder Sec. 22 (2) shall 
issue and by whonf the tax is payable. The word “ shall.” in Sec. 
42 (1) is significant ; it shows that the provisions of that section 
are mandatory and in onr opinion the department is precluded 
from issuing notices to the principal and from treating the prin- 
cipal as the assessee except to the limited extent that any arrears 
of tax may also be recovered from assets of his which may be 
found in British India.” 

With regard to the proviso to Sec. 42 (1), their Lordships- are 
of the opinion that it does not militate against the view that they 
have taken and does not support the view that it is open to the 
Income Tax Officer to address notices direct to a non-resident. 
The proviso only contemplates the possibility of the agent not be- 
ing able to pay the income tax. It does not overrule the manda- 
tory provision contained in the main section that the income shall 
be chargeable in the name of the agent and that the agent shall 
be deemed to be the assessee in such cases. 

There is thus a direct conflict between the earlier view pro- 
pounded in the decisions of the Madras and Bombay High Courts 
on the one hand, and the view now taken by the Allahabad High 
Court on this important point and we shall await with great in- 
terest the future development of the law on this question. 

Costs of Obtaining Probate of Will Whether Deductible from Chargeable 

Income : Judicial Committee affirm P. 0, MalUok’s Case. 

The judgment of the Calcutta High Court in the case of P.C. 
Mallick and D. 0. Aich, In re, (1936 I.T.R. 369} has been recently 
affirmed by the Judicial Committee. It will be remembered that 
the question in that base was whether the executors of a deceased 
person who have paid certain sums of money for the performance 
of the sradh of the deceased and to defray the costs of obtaining 
probate of his will arc ('ntitlod to have these sums excluded from 
the assessoble income in their hands. The High Court held that 
these were not oases of allocation of revenue before it became in- 
come in the executors’ hands, but application of income by the 
executors in a particular way and that the expenses could not 
therefore be deducted. The Judicial Committee, affirming this 
decision, said : 

” The payment of the sradh expenses, and the coats of pro- 
bate were payments made out of the income of the estate coming 
to the hands of the appellants as executors, and in pursuance of 
an obligation imposed by their testator. It is not a case (like the 
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case of Baja B^oy Singh Dudhuria v. Gommissioner of Income 
Tax, CalcvMa, in which a portion of income w^is by an overriding 
title diverted from the person who would otherwise have received 
it. It is simply a case in which the executors having received the 
whole income of the estate apply a portion in a particular way in 
pursuance of the directions of their testator, in whose shoes they 
stand.” 

Priority of Income Tax Debts and Power of Court to Order Payment. 

The question whether, when the property of an assesses is 
attached in execution of a decree by his creditors, or funds of an 
assesses are lying in Court, the income tax authorities are entitled 
to apply to the Court for an order for payment of arrears of in- 
come tax due by the judgment debtor out of the proceeds in pre- 
ference to the claims of the creditors, was recently referred to a 
[Full Bench of the Madras High Court in Maniekam Chettiar v. 
Income Tax Officer, Madura (reported below at p. 180 ff). The 
Bangoon High Court had in Soneram Bameshur v. Mary Pinto 
[1934 I.T.E. 68] upheld both the Crown’s right to priority in 
respect of income tax debts and the power of the Court to order 
payment of such debts out of funds in its custody on a mere appli- 
cation by the income tax authorities. There was not much diffi- 
culty about the Crown’s right of priority but it was strongly 
urged before the Madras High Court that the proper remedy of 
the department was not to make an application but to obtain a 
decree first or to proceed under Sec. 46 of the Income Tax Act. 
The Full Bench has held that Sec. 46 of the Act is not exhaustive 
of the remedies of the Grown and that the Court has am^le power 
to make an order for payment on a mere application made to it. 
It is not necessary for the Crown to obtain a decree or even to 
effect an attachment before making such an application. We may 
also refer in this connection to the case of Secretary of State for 
India v. Ma Nyein Me and others [1937 I.T.B. 560] in which the 
case of Soneram Bameshur was referred to with approval and the 
right of the income tax department was upheld in similar circum- 
stances. This case, though it does not appear to have been brought 
to the notice of the Madras High Court, fully supports the view of 
the Full Bench in Maniekam GhetHar's Case. 

Insnrance Companies : Power of Income Tax Department to Go Behind 

Actnarial Balance Sheet. 

In the case of the Himalaya Assurance Co., In re (to be re- 
ported in the next issue) the Calcutta High Court has answered in 
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the negative the following question : “ The assessee’s aotnarial 
valuation balance sheet on the last date of the last preceding valu- 
ation having shown a deficiency, does the provision of Bnle 25 of 
the rules under the Income Tax Act for ascertaining the average 
annual net profits of a life assurance company permit the depart- 
ment to go behind the said valuation balance sheet to find out if 
there were any profits in respect of the period of the last preceding 
valuation.” 

In their Lordships’ view the matter is concluded by the judg- 
ment of the Privy Council in the case of the Bharat Insurance Oo., 
Ltd. (1934 1.T.B. 63). The ‘ net profits ’ in Buie 26 clearly mean 
the ‘ surplus, if any ’ as shown in the statutory form of the valu- 
ation balance sheet of ‘ life assurance and annuity funds (as per 
balance sheet under the Third Schedule) ’ over the ‘ net liability 
under life assurance annuity transactions (as per summary state- 
ment provided in Fourth Schedule) ’, and the income-tax authori- 
ties have no power to go behind the valuation balance sheet to find 
out whether there were any profits. 

Definition of ‘ Income 

The judgment of the Allahabad High Court in the Ausanganj 
Estate Case, Eedar Narain Singh v. Commissioner of Income Tax, 
U. P. (reported at p. 167 below) contains some instructive obser- 
vations on the true import of the word ‘income’ which require 
notice. Their Lordships say : 

“ Now an attempt to define the word ‘ income ’ has bafided 
the Legislature and the Judges. The Act itself does not define it, 
and in Section 6 the best that has been done in this respect is to 
say what*head8 of in«ome, profits and gains shall be' chargeable to 
income-tax and under these heads we find the following snb-heads: 
(i) Salaries, (ii) Interest on Securities, (iii) Property, (iv) Business, 
(v) Professional earnings and (vi) Other Sources. Although in the 
succeding provisions an attempt has been made to describe the 
first five sub-heads. Section 12 deals with the omnibus sub-head- 
ing of ‘ Other Sources ’ and all that could be said there was that 
' Other Sources ’ included * income ’, profits and gains of every kind 
and from every source to which this Act applies It is therefore 
clear that the word ‘ income ’ is a word of elastic ambit, and Courts 
when considering whether any particular sum can be said to be 
the income of an assessee have attempted either to bring it in or 
to exclude it from a certain description which they have chosen 
to the word income, but they have always qualified the said 
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desoription by saying that it is not exhaustive”. Continuing, 
their Lordships say that as observed by the Privy Council in 
Maharaj Kumar Oopal Saran Narain Singh’s Case “ anything 
which can properly be described as income is taxable under the 
Act unless expressly exempted ” and that this is perhaps the best 
definition of income although it may be said to be tautologous. 

Allowances Paid to Relations of Wards. 

Ksdar Narain Singh’s Case mentioned above shows that 
where the Court of Wards or persons in a similar position make 
allowances to relations of the ward, who are not strictly mem- 
bers of the joint family to which the ward belongs, the question 
may arise whether the sums received by such relations are their 
‘ income ’ assessable again in their hands or only.mere expenses in- 
curred by the Court of Wards from its income on behalf of these 
relations. It has been held in this case that where a fixed allow- 
ance IS made and its expenditure is entirely under the control of 
the recipient and the latter is not accountable for it, it would be 
‘ income ’ in his hands. It is not difficult to escape this kind of 
double taxation if the records are so maintained as to make such 
expenses retain the nature of expenses incurred by the Court of 
Wards. 

Engluh and Indian Law of Income Tax. 

In the case of N.A.S.B. Concern, Mr. Justice Dunkely has re- 
ferred to the fundamental differences between the English and 
Indian systems of Income Tax Law in these words : — 

“ In England a person is assessed to income tax in respect of 
his income, while under the Burma Act (same as the Indian Act) 
it is the income, which is taxed. Under thenEnglish A(ni no class 
of income is outside the scope of the Act, whereas by Section 4 
(3) of the Burma Act, the Act is made applicable to a number of 
classes of income. The English Act merely confers certain ex- 
emptions on a person in respect of his income up to a certain 
amount or of certain kinds, similar to the exemptions conferred 
on certain classes of income by the provisos to Sections 8 and 9 of 
the Burma Act. Moreover the ‘ expenses deduction ’ clause (if it 
may be so called) of the English Act is in different and far wider 
terms than that of the Burma Act. . . . The distinction between 
the expression ‘ incurred solely for the purpose of earning such pro- 
fits and gains’ (used in the Indian Act) and the expression ‘ expended 
for the purposes of the trade, profession, employment or vocation’ 
(used in the English Act) is so manifest as to need no comment”. 
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ASSESSMENT OF LIFE INSURANCE COMPANIES: 

Himalaya Assnrance Co.’s Case (1938, I.T.R. 227). 

• 

In Himalaya Assurance Go,, In re (reported below at p. 227) 
the Calcutta High Court has in a rather short judgment disposed of 
a question of considerable general importance relating to the 
assessment of life insurance companies. 

The actuarial valuation balance sheet of the company in ques- 
tion for the quinquennium which ended on the 28th February 1985 
showed a deficit of Bs. 1,13,490, and the company made a return 
for the assessment year 1936-37 showing a loss of Bs. 22,698, being 
one-fifth of the said deficit shown in the actuarial balance sheet. 
The Income Tax OfOioer refused to accept this return. As the 
balance sheet for the preceding quinquennium which ended on the 
28th February 1930 showed a deficit of Bs. 2,08,228 and as this 
deficit had been carried forward in the valuation for the period 
ending 28th February 1935, he held that the balance sheet for the 
period ending on February 28, 1935, really disclosed a surplus of 
Bs. 2,08,228 minus Bs. 1,13,490 or Bs. 94,728, and levied income 
tax on one-fifth of this sum after adding back inadmissible deduc- 
tions. The question was whether the income tax department had 
power to make an assessment in this manner under Buie 25 of the 
Income Tax Buies. 

0oNa:BNxioN8 OF TEB Pabx£bs. 

It was contended on behalf of the company that though 
there might have been a surplus in an actuarial valuation period, 
Buie 25 under which the income is to be computed precludes the 
income tax authorities from considering that surplus independent- 
ly and that an assessment can be made only when the actuarial 
valuation balance sheet shows a surplus on the face of it. The 
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OommiBsioner’s contention is stated very lucidly in the following 
passage which appears in the statement of thetcase : — 

“ The result of the actuarial valuation of a life assurance com- 
pany as disclosed in the actuarial accounts at the end of a given 
period is really a continuation of previous valuation, and adjust- 
ment must necessarily be made to find out what really is the 
surplus or deficit of a given period (in this c^se, a quinquennium) in 
order to determine the assessability or otherwise of the company 
in terms of Buie 26. If the result of the valuation of a period pre- 
ceding the period which is made the basis of an assessment is a 
surplus, such portion of that surplus as has not been appropriated 
by way of bonus, etc., automatically comes to be merged in a sub- 
sequent valuation and unless such unappropriated surplus is taken 
out of the next valuation results, there will bbviously be double 
taxation of some income. Similarly, if the result of the valuation 
of a period preceding the valuation which is made the basis of 
assessment of a given year is a deficit, such deficit will automati- 
cally find its way into the next valuation. To arrive at the annual 
average net profit, adjustment will therefore have to be made to 
avoid the results as above stated and such adjustment is accordingly 
permissible by Buie 26.” 

ThB JunGHBBT. 

The judgment as we have stated is a very short one. The 
learned Chief Justice, with whom the other Judges agreed, says 
that the matter is concluded by the Judgment of the Privy 
Council in the Bharat Insurance Co.'s Case [61 I.A. 41 ; 1934 
I.T.B. 63). His Lordship, after quoting two passages from that 
judgment, says in my view that clearly states the leghl position 
in this case and the answer to the question asked by the Commis- 
sioner of Income Tax must be in the negative ”. 

The passages run as follows : 

“ Under Buie 26 made under Section 69 of the 

Indian Income Tax Act, 1922, * the income, profits and gains of a 
life assurance business shall be the average annual net profits dis- 
closed by the last preceding valuation ' ; that is to say, shall be 
arrived at by taking one-fifth of the surplus disclosed in the valua- 
tion balance-sheet already mentioned and treating it as the average 
annual income of the business for the next quinquennium ”. 

“ The * net profits ’ in this rule clearly mean the ‘ surplus 
if any ’ in the statutory form of valuation balance-sheet set out 
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above, of ‘ life assurance and annuity funds (as per balance-sheet 
under third schedule) ’ over the ‘ net liability under life assurance 
and annuity transactions (as per summary statement provided in 
fourth schedule) 

Thb BbaIi Issub. 

We entirely fail to see how the question is concluded by the 
decision of the Privy Council in the Bharat Insurance Co's Case. 
That case had nothing to do with the present question or anything 
allied to it. The first passage quoted merely recites Buie 25 of the 
Income Tax Buies and does not throw any light on the present 
question and the general statement made in the next passage about 
net profits is certainly not intended to shut out questions like the 
present. The form in which the question was framed has perhaps 
diverted the Court’s attention from the real issue to be decided. 
The expression * go behind the said balance sheet ’ used in the 
question is unhappy. The income-tax authorities do not attempt 
to go behind the balance sheet in a case of this nature. They 
accept the balance sheet entirely and simply ask themselves what 
is the average annual net profit disclosed by it. 

The real question turns upon the meaning to be given to the 
word ^disclosed' in Buie 26. There is much to be said in favour 
of the Commissioner’s argument that the word ' disclosed ’ in Buie 
26 ddes not preclude us from taking the surplus or deficiency into 
account when these are carried over ' to a subsequent valuation 
period. Whatever the correct view be, the real point to be decided 
has not been considered in the "Simala^a Assurance Co's Case, 
and the Bharat Insurance Co.'s Case which the learned Judges say 
concludes the matter does not throw any light on the question in 
hand. '* 

The view taken in Himalaya Assurance Co.’s Case may be 
beneficial to companies with deficit balance sheets but it would 
result in double taxation in the case of companies with a surplus 
balance as observed by the Commissioner. The matter requires 
careful consideration. The case is one which deserves to be taken 
up to the Judicial Committee and we hope the Judgment of the 
Judicial Committee would enlighten us on the points raised by 
the Commissioner. 

Profit From Isolated Transaction of Sale of Property : Capital or 

Income. — B. B; Jnbb’s Cate. 

Where property is purchased and then re-sold and a surplus 
accrues to the seller the question arises whether this surplus is 
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inoome and assessable as sach or a mere accretion to the capital. 
B. B. Jubh's Case (reported below at p. 210) sHbws the great dififi- 
cnlty of deciding snch cases and defining the provinces of the Com- 
missioner and the High Court. In JuhVs Case the Commissioner 
of Income Tax found that the assesses purchased a mine with the 
intention of re-selling it with advantage when opportunity arose, 
that the re-sale was also effected with a view to make a profit and 
not merely to convert the capital into cash for the purpose of a 
fresh investment and that the profits were therefore assessable. In 
such circumstances the only questions that could arise are whether 
there was evidence upon which the Commissioner could arrive at 
such a finding and whether he had misdirected himself on any 
principle of law applicable to snch cases. The High Court would 
hot interfere even if on the evidence it would have come to a 
different conclusion. 

Dippioult Question op Fact. 

Even on the question of fact itself it is extremely difficult to 
decide whether the transactions of purchase and re-sale constituted 
business or were merely isolated transactions resulting indirectly 
in an accretion to the capital. In this matter assessees are entire- 
ly at the mercy of the income tax authorities, for in almost every 
case the idea of selling at a profit if opportunity arose would 
scarcely be absent in the minds of a purchaser when he acquires a 
property and also when he re-sells it. 

Law on the Point. 

Anyhow the decision in JuWs Case contains the following 
statement of the law on the point which is worth rememl^eriii^ : — 

“Mr. Poucar has been driven to contend that unless there was 
a primary intention at the time of his acquiring the Yemone Tin 
Mine to enter on an adventure in the course of trade it cannot 
be found that such an adventure was subsequently entered into 
unless there were a series of transactions. We think this view 
of the law is based upon a misconception, and that in the 
words or Lobd Buoemastbb in The Bees Boturbo Development 
Syndicate, Ltd. v. Commissioners of Inland Bevenue (13 T.O. 866) 
the real question is whether there was a gain made in an oper- 
ation of business in carrying out a scheme for profit making.” 
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INCOME TAX AND THE NEW CONSTITUTION. 

Now that the G-overnment have begun to apply the provisions 
of the new Government of India Act to the Administration of 
income tax in India it is necessary to acquaint ourselves with 
the material provisions of the said Act relating to income tax. 

Taxes on Income Generally. 

Section 138 of the India Act provides that taxes on income 
other than agricultural income shall be levied and collected by 
the Federation, but a prescribed percentage of the net proceeds 
in any financial year of any such tax, except in so far as those 
proceeds represent proceeds attributable to Chief Commissioners* 
Provinces or taxes payable in respect of Federal emoluments, 
shall not form part of the revenues of the Federation, but shall 
' be assigned to the Provinces and to the Federated States, if any, 
within which that tax is leviable in that year and shall be 
distributed among the Provinces and those States in such manner 
as may be prescribed. 

The percentage priginally prescribed under this provision 
shall not however be increased by any subsequent Order in 
Council : add the Federal Legislature may at any time increase 
the said taxes by a surcharge and the whole proceeds of such 
surcharge shall form part of the revenues of the Federation. 

Notwithstanding anything in the preceding provision the 
Federation may retain out of the moneys assigned by that pro- 
vision to Provinces and States— (a) in each year of a prescribed 
period such sum as may be prescribed ; and (b) in each year of a 
further prescribed period a sum less than that retained in the 
preceding year by any amount, being the same amount in each 
year, so calculated that the sum to be retained in the last year 
of the period will be equal to the amount of each such annual 
reduction : 

Provided that (i) neither of the periods originally prescribed 
shall be reduced by any subsequent Order in Council ; (ii) the 
Governor-General in his discretion may in any year of the second 
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prescribed period direct that the sura to be retaiued by the 
Federation in that year shall be the sum ret^ned in the preced- 
ing year, and that the second prescribed period shall be 
correspondingly extended, but he shall not give any such direction 
except after consultation with such representatives of Federal, 
Provincial and State interests as he may think desirable, nor 
shall he give any such direction unless he is satisfied that the 
maintenance of the financial stability of the Federal Goverenment 
requires him so to do. 

Where an Act of Federal Legislature imposes a surcharge 
for Federal parposes under this section, the Act will provide for 
the payment by each Federated State in which taxes on income 
are not' leviable by the Federation of a contribution to the reve- 
nues of the Federation assessed on such baasis as may be 
prescribed with a view to securing that the contribution shall be 
the equivalent, as near as may be, of the net proceeds which it is 
estimated would result from the surcharge if it were leviable in 
that State, and the State shall become liable to pay that contribu- 
tion accordingly. 

In the above provisions “ taxes on income ” does not include 
a corporation tax ; “ prescribed ” means prescribed by His Majesty 
in Council ; and “Federal emoluments ” includes all emoluments 
and pensions payable out of the revenues of the Federation or 
of the Federal Eailway Authority in respect of which income tax 
is chargeable. 

OoBPOBATioN Tax. 

With regard to Corporation Tax Section 139 pro^'ides that 
corporation tax shall not be levied by the Federation in any 
Federated State until ten years have elapsed from the establish- 
ment of the Federation. 

Secondly, that any Federal law providing for the levying of 
corporation tax shall contain provisions enabling the Ruler of 
any Federated State in which the tax would otherwise be levi- 
able bo elect that the tax shall not be levied in the State, but that 
in lieu thereof there shall be paid by the State to the revenues 
of the Federation a contribution as near as may be equivalent to 
the net proceeds which it is estimated would result from the tax 
if it were levied in the State. 

Thirdly, that where the Ruler of a State so elects as aforesaid 
the officers of the Federation shall not call for any information or 
returns from any corporation in the State, but it shall be the duty 
of the Ruler thereof to cause to be supplied to the Auditor- 
General of India such information as the Auditor-General may 
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reasonably require to enable the amount of any such contribution 
to be deteruiined. 

If the Ruler of a State is dissatisfied with the determination 
as to the amount of the contribution payable by his State in any 
financial year, he may appeal to the Federal Court, and if he esta- 
blishes to the satisfaction of that Court that the amount determin- 
ed is excessive, the Court shall reduce the amount accordingly 
and no appeal shall lie from the decision of the Court on the ap- 
peal. 

Exemption op Cbbtain Public Pbopeety pbom Taxation. 

Section 154 provides that property vested in His Majesty 
for purposes of the government of the Federation shall, save in 
so far as any Federal law may otherwise provide, be exempt 
from all taxes imposed by, or by any authority within, a Pro- 
vince or Federated State : 

Provided that, until any Federal law otherwise provides, 
any property so vested which was immediately before the com- 
mencement of Part III of this Act liable, or treated as liable, to 
any such tax, shall, so long as that tax continues, continue to be 
liable, or to be treated as liable, thereto. 

Exemption op Pbovinoial Govebnmbnts and Rulbbs 
OP Federated States in respect op Federal Taxation. 

Section 165 of the India Act provides that subject as therein- 
after provided, the Government of a Province and the Ruler of 
a Federated State shall not be liable to Federal taxation in res- 
pect of lands or buildings situate in British India or income ac- 
cruing, arising or received in British India: Provided that (a) 
Where a trade or business of any kind is carried on by or on be- 
half of the Government of a Province in any part of British 
India outside that Province or by a Ruler in any part of British 
India, nothing in this sub-section shall exempt that Government 
or Ruler from any Federal taxation in respect of that trade or 
business, or any operations connected therewith, or any income 
arising in connection therewith, or any property occupied for 
the purposes thereof ; (b) nothing in this sub-section shall exempt 
a Ruler from any Federal taxation in respect of any lands, build- 
ings or income being his personal property or personal income. 

(2) Nothing in this Act afiects any exemption from taxation 
enjoyed as of right at the passing of this Act by the Euler of an 
Indian State in respect of any Indian Government securities is- 
sued before that date. 
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Ebliep in bespeot op tax on income taxable both in 
India and Bdbma. 

Section 169 provides that His Majesty in Council may make 
provision for the grant of relief from any Federal tax on income 
in respect of income taxed or taxable in Burma. An Order in 
Council has been issued under this section called The India and 
Burma (Income-tax Belief) Order, 1936. 

The Govebnment op India (Distbibution of Eevendes) 

Obdbb, 1936. 

"With regard to the distribution of income-tax to the Pro- 
vinces and the States an Order in Council called the Government 
of India (Distribution of Eevenues) Order, 1936, has been issued 
which provides (omitting portions not relevant to this subject) 
as follows : 

Whereas by sub-section (1) of Section 138 of the Govern- 
ment of India Act, 1936, it is provided that taxes on income other 
than agricultural income shall be levied and collected by the 
Federation, but that (subject to the provisions of the said sub- 
section with respect to surchargs for Federal purposes) a percent- 
age to be prescribed by His Majesty in Council of the net pro- 
ceeds in any financial year of any such tax, except in so far as 
those proceeds represent proceeds attributable to Chief Commis- 
sioners’ Provinces or to taxes payable in respect of Federal 
emoluments, shall be assigned to the Provinces and to the Fede- 
rated States, if any, within which that tax is leviable in that year, 
and shall be distributed among the Provinces and those States 
in such manner as may be prescribed by His Majesty in Council: 

And whereas by sub-section (2) of the. said Section 138 the 
Federation is, notwithstanding anything in sub-section (1) of that 
section, authorised to retain out of the moneys assigned by the 
said sub-section (1) to Provinces and States — (a) in each year of 
a period to be prescribed by His Majesty in Council such sum as 
may be so prescribed; (b) in each year of a further period to be 
so prescribed a sum less than that retained in the preceding 
year by an amount, being the same amount in each year, so cal- 
culated that the sum to be retained in the last year of the period 
will be equal to the amount of each such annual reduction : 

His Majesty is pleased, by and with the advice of His Privy 
Council, to order, and it is herely ordered as follows: — 

5. The percentage which under sub-section (1) of Section 138 
of the Act is to be prescribed by His Majesty in Council shall 
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be fifty per cent., and the sums falling to be distributed under 
that sub-section in any year among the Provinces shall be distri- 
buted as follows : 


Per cent. 

Madras .... 15 

Bombay .... 20 

Bengal .... 20 

The United Provinces .... 16 

The Punjab .... .8 

Bihar .... 10 

The Central Provinces and Berar .... 6 

Assam .... 2 

The North-West Frontier Province .... 1 

Orissa .... 2 

Sind .... 2 


6. (1) The first of the periods to be prescribed by His Majes- 
ty in Council under sub-section (2) of the said section one hun- 
dred and thirty-eight shall be five years from the commencement 
of Part III of the Act and the sum to be retained by the 
Federation under that sub-section shall, in each of those years, 
be either' the whole of the money assigned by sub-section (1) of 
the said section to Provinces and States, or such part thereof as 
will together with — 

(a) the Federation’s share of the divisible net proceeds of 
the taxes on income for that year ; and 

(b) the sum, if any, to be brought into account by the 
Federation under sub-paragraph (3) of this paragraph amount to 
thirteen ofores of rupees, whichever is the less. 

(2) In this paragraph, “the divisible net proceeds of the tax- 
es on income” means the net proceeds of the taxes on income to 
which the said section one hundred and thirty-eight relates, ex- 
cept in so far as they represent proceeds attributable to Chief Com- 
missioners’ Provinces or to taxes payable in respect of Federal 
emoluments, or proceeds of any surcharge for Federal purposes. 

(3) The sum, if any, to be broi^ht into account by the Feder- 
ation in any year for the purposes of sub-paragraph (1) of this 
paragraph shall be a sum to be ascertained by applying to the 
accounts of the railways, with such alterations in accounts as are 
necessitated by the separation of Burma, the principles laid down 
in the Resolution of the Legislative Assembly of the 20th day of 
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September 1924, and ascertaining in accordance with those prin- 
ciples what sum, if any, would be the net amount payable for that 
year under Clauses (2) and (3) of that Eesolution to general reye- 
nues out of the net receipt of the railways : 

Provided that for the purpose of ascertaining the net am- 
ount so payable to general revenues, borrowings from the depre- 
ciation fund before the commencement of Part III of the Act 
shall be deemed not to be repayable, and arrears of contributions 
to general revenues for any year before the comraenoement of 
the said Part III shall be deemed not to be payable. 

7. The second period to be prescribed by His Majesty in 
Council under sub-section (2) of the said Section 138 shall be 
five years from the expiration of the first period prescribed 
thereunder.” 


Snceestion : “ Change in the Constitntion of a Firm,’’ 

Section 26 (1) of the Indian Income Tax Act provides that 
if at the time of making an assessment under Section 23 it is 
found that a change has occurred in the constitution of a firm, 
assessment shall be made on the firm and on the members if the 
firm had been constituted throughout the previous year as it is 
constituted at the time of assessment. The short question whe- 
ther when the partners execute a new deed of partnership alter- 
ing their respective shares in the firm but there is no change in 
the personnel of the partners, there is a change in the constitu- 
tion of the firm within Section 26 (1), and whether the partners 
should in such oases be assessed according to the shares held by 
them in the year of account or aocording» to the shares at the 
time of assessment, arose for consideration before the Calcutta 
High Court in a reeent case Moolji Bidka, In re (reported below 
at p. 234). The Commissioner was of opinion that there is a 
change in the constitution of the firm in such oases, but the Court 
(Debbyshibe, C. J., Khondehab, J., and Muehebjea, J.) held 
otherwise. In their Lordships’ view unless there is a change is 
the personnel of the partners there is no change in the constitu- 
tion of the firm. Their Lordships say that in Sections 38 and 
63 of the Partnership Act the same expression occurs, and it is 
used in this Sense. They also refer to the meaning given to 
the word ‘ constitution ’ in Murray's New English Biotionasry 
and say that from a consideration of that definition the expres- 
sion would suggest a change in the partners but not a change in 
the proportion in which the partners divided the profits. The 
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meaning given in this Dictionary is “The way in which anything 
is constituted or made up; the arrangement or combination of its 
parts or elements as determining its nature and character; make, 
frame, constitution.” So far as this definition is concerned it does 
not seem to support the conclusion of the learned Judges. The 
sections of the Partnership Act referred to do not also throw 
much light. The matter is not free from doubt. 


Businsss Expenditnre : Shariiig of profits. 


The difference between a payment out of profits and condi- 
tional on profits being earned and a payment to earn profits was 
recently discussed by the Lahore High Court iii Gopinath Yirbh- 
an' Case (reported below at p. 243). The assesses entered into an 
agreement with another company by which he agreed to get all 
his cotton pressed by the company and the company agreed not 
to do pressing work for any other customer. The assesses waste 
pay ginning charges at a certain rate and also Jrd of his net pro- 
fits in his cotton and seed business. The company was not to be 
liable for any losses. This Jrd share was also called ‘ginning charg- 
es’ in the agreement and the assesses claimed that the share of 
the profits paid to the company under this agreement was busi- 
ness expenditure. Their Lordships held that the payment was 
not an admissible deduction as a payment incurred by the asses- 
ses to earn the profits. They held that by the agreement the 
assesses and the company had started a qumi partnership busi- 
ness in which the company was to receive certain definite sums 
as ginning charges and was in addition to receive a certain share 
of the profits. 

It is clear from the latest pronouncement on the subject by 
the Judicial Committee in the Indian Badio Go's Case (6 1.T.E. 
270) that there is no invariable rule of law that a payment out of 
profits and conditional on profits being earned can never be busi- 
ness expenditure. It has to be determined from all the circum- 
stances of the ease whether the payment though based on a pro- 
portion of the profits is really made by one of the parties to carry 
on his business or whether there is really a sharing of the pro- 
fits of a joint venture. The law on the subject is contained in 
Lobd MaomilIiAN’s oft-quoted and much misapplied dictum in the 
Pondicherry Oase, its explanation in Adamson's Case (16 Tax 
Oas. 293) and in Tata Hydro Electric Go's Oase (6 I.T.B. 203) 
and the recent pronouncement of the Judicial Committee in the 
Indian Badio Go’s Oase [6 I.T.B. 270]. 
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Hindu Undivided Family : Partial Partition and Registration as Firm. 

In Sir Sundar Singh Majithia's case (bo be reported short- 
ly) the Allahabad High Court has made some pronouncements 
on the important question whether it is open to the members of 
a Hindu undivided family to enter into a partnership in respect 
of a portion of a joint property which they have partitioned 
among themselves, and to have that partnership registered as a 
firm under Section 26A of the Income-tax Act. Their Lordships 
are said to have expressed the opinion that the language of Sec- 
tion 26A makes it perfectly clear that an order declaring separa- 
tion shall only be passed if (i) the members of the family have 
separated in status from each other and (ii) there has been a 
partition of all the joint family property, and that notwithstand- 
ing a partial partition and formation of a firm the family would 
continue to be a single unit for the purpose of assessment under 
the Income-tax Act. We are awaiting with great interest the 
full text of the judgment delivered in this case as the question is 
one of vital importance to the public. 

As at present advised we entirely fail to see any justi- 
fication whatever for the income tax authorities to ignore the 
legal results of a partial partition which is permitted by the 
Hindu law. 

Section 26A prescribes the procedure to be followed when 
there is a complete partition. But this does not mean that the in- 
come-tax authorities are entitled to ignore the legal effect of a 
partition of a property owned by the family. The question that 
arises in such oases is similar to oases of alienation or gift made 
by the family — whether the income in question continues to be 
the income of the undivided family witmn. Section 3*of the Act. 
Partial partition removes the property divided from the owner- 
ship of the undivided family and the income of the property 
divided ceases under law to be the income of that family within 
Section 3. The real owners of that income namely the firm alone 
can be assessed in respect of that income under Section 3. It is 
only when the members of a family claim that a general parti- 
tion has taken place and the undivided family itself has ceased 
to exist that any necessity arises to invoke Section 26A. 
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A REVIEW OF THE CHANGES PROPOSED BY THE INCOME TAX 
AMENDMENT BILL, 1938. 

The changes proposed by the Income Tax Amendment Bill 
which has been introduced in the Legislative Assembly are 
considered below under the following headings : 


Application of the Act. 

Income Tax Authorities. 

Accounts and Accounting. 

Income Tax Practitioners. 

Agricultural Income. 

Interest Payments. 

Allowances. 

Life Insurance. 

Generally. 

Local Bodies. 

Depreciation of Machinery. 

Losses. 

Interest on Borrowed Capital. 

Non-Besidents. 

Obsolescence. 

Notice of Demand. 

Appeals. 

Offences. 

Associations. 

Penalty. 

Bad Debts. 

Place of Assessment. 

Best Judgment Assessment. 

Powers of Income Tax Officers. 

Charitable and Beligious In* 

Property Income. 

stitutions. 

Provident Funds, 

Companies. 

Bectiffcation of Mistake. 

Co-owners. 

Refunds. 

Deduction at Source. 

Returns of Income. 

Discontinuance of Business. ' 

Salaries. 

Double Taxation Belief. 

Succession. 

‘ Escaping Assessment 

Super-tax. 

Firms. 

Total Income. 

Heads of Income. 

Transfer of Assets Abroad. 

Husband and Wife. 

Trusts and Trustees. 

The alterations to which 

we would refer first relate to the 


AppiiIoaiion op thb Aoi. 

At present under the provisions of Section 4 the Act applies 
to income which accrues or arises or is received ox is deemed to 
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accrue or arise or be received in British India and, in addition, in 
the case of a resident, to income accrning or ariSing outside British 
India if received in or brought into British India. The Bill en- 
larges the scope of the section by including — 

(1) the whole of the foreign income of a person resident and 
domiciled in British India whether brought into British India 
or not ; 

(2) the whole of the foreign income from business, profes- 
sion or vocation of a person resident but not domiciled in British 
India whether brought into British India or not. The other 
foreign income of such a person remains liable only if brought into 
British India. 

These amendments follow the provisions of the United King- 
dom law except in respect of the foreign income of domiciled and 
resident persons other than income from business, securities, 
stocks, shares or rents. Such income in the United Kingdom is 
taxed on the remittance basis whereas the Bill proposes to tax it 
on the accruing or arising basis. The United Kingdom provisions 
in regard to this class of income were not followed because in 
practice they have given rise to difficulties. 

Secondly, the Bill introduces the Slab System. Under the 
present system of rates of Income-tax, tax is charged at the same 
rate on the whole income. Under the slab system progressive 
rates are applied to successive slices of income. 

As regai;ds Aoootjnts and Aocouniing the definition of 
“previous year” is amended so as — 

(1) to allow an assessee to have separate previous year for 
each separate source of income ; (2) to prevent double ajisessment 
of the same profits when the assessee exercis^ the option to change 
his “previous year’’ for the first time after his first year of assess- 
ment ; (8) to prevent double assessment of the same profits in the 
case of a newly set up business ; (4) to prescribe the “previous 
year’’ of the firm as the partner’s “previous year’’ in respect of 
his share. [^Section 2, Clause (ii)]. 

In the matter of Aqkiotjltttbal inoomb an important change 
is made by the omission of the proviso to sub-sec. (2) of Section 4 
exempting income from agriculture in an Indian State. 

With regard to AiiIiOWANOBS generally, five new sub-sections 

(3) to (7) are added in Sec. 10 after sub-sec. (2). Sub-see. (3) gives in 
the case of assets not wholly used for the purposes of the business a 
proportionate part of the allowance for insurance premia, repairs, 
depreciation and obsolescence. Sub-section (4) repeats the present 
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proviso to Section 10 (2) (t») forbidding the allowance of 
cesses, rates or taxes on business profits and also forbids (a) the 
allowance of sums chargeable under the head “salaries if payable 
without British India ” and tax is not deducted therefrom, (b) 
payments by a firm to any partner and (c) payments by an em- 
ployer to a Provident or other such fund if he has not made 
effective arrangements to have tax deducted from payments made 
from the fund. 

The disallowance of salary payments abroad is repeated in 
Section 12 (2), proviso (c) — (Clause 12). The disallowance in res- 
pect of Provident Punds is necessary because in practice it is 
found that payments of accumulatod balances from such fund are 
made abroad and the Inoome-t'ax authorities have no means of re- 
covering tax on them. 

Sub-section (5) contains definitions the chief of which is 
the definition of “ written down valrie ” for the purpose of depre- 
ciation and obsolescence allowances. ‘ Plant ’ is defined as includ- 
ing books purchased for the purpose of the business, profession 
and vocation. Subsection (6) makes liable to tax the profits of a 
trade, professional or similar association performing services for its 
members for remuneration. Sub section (7) repeats sub-section (8) 
of Section 11. 

Substantial alterations are proposed in the matter of Depre- 
dation, Interest on borrowed, capital and Obsolescence. 

As regards Depreciation : Sec. 10 (2) (vi) as amended 
alters the basis upon which depreciation allowance is to be cal- 
culated from the “ original cost ’’ to the original cost less the 
sums pre'Aously allowed for depreciation, and except in the 
case of unabsorbed depreciation which the assessee is entitled 
at the commencement of the amending Act to carry forward 
to a succeeding year, it treats depreciation on the same footing 
as any other expense of the business. Consequently depre- 
ciation for any year subsequent to the commencement of the 
amending Act can only be carried forward for as long as any other 
loss can be carried forward. But the unabsorbed depreciation at 
the commencement of the amending Act may be carried forward 
until fully allowed and is to be allowed before the depreciation due 
in respect of subsequent years. In practice the assessee writes off 
in his accounts much less than the amount- of depreciation at the 
prescribed rates. Proviso (5) to Section 10 (2) («») has therefore 
been amended so as to restrict the allowance for depreciation to 
the amount written off in the assessee’s accounts. 
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(2) A new provision grants depreciation on raachincry, plant 
and fnrnitnre let ont on hire. If the bnsineSs of the assessee is 
letting machinery, plant and fnrnitnre on hire he will be entitled 
to the allowance under the provisions of Section 10 (2) {vi) 
[Sec. 12 (3)]. 

With regard to Interest on Borrowed Capital : 

Sec. 10 (2) (iii) as it now stands allows interest on capital 
borrowed for the purposes of the business subject to the condi- 
tion that the payment of interest is not in any way dependent 
on the earning of profits. The amendment deletes this latter 
condition but withdraws the allowance to a firm in the case of 
interest paid to a partner and to any assessee in the case of in- 
terest payable without British India (not being on a public loan 
issued before Ist April 1938) except interest from which tax has 
been deducted [See Section 9 (1) {iv), Clause 9]. 

In the matter of Obsolescence : 

This allowance is now to be given in respect of any machi- 
nery or plant sold or discarded and is to be the difference between 
the excess of the written down value over the sale price or scrap 
value provided that this amount is written off in the books of the 
assessee. Any excess of the sale price or scrap value over the 
written down value is to be treated as an assessable profit. 

Clause 34 of the Bill extends the scope of Appeals. Provi- 
sion is made for appeal in the following cases : — Assessment under 
Section 23 (4) ; assessment resulting in loss ; refusal of refund or 
full refund under Sections 48, 49, 49B or 49C (Section 50A then 
becomes superfluous and is deleted — clause 67). Provision is also 
made to prevent an assessee questioning an assessment^pn a firm 
or an order under Section 23A in respect of a Company otherwise 
than in an appeal against the firm’s or the Company’s assessment. 

Provisions relating to the hearing of appeals are amended so 
as to give power to the Appellate Assistant Commissioner to ad- 
mit fresh grounds of appeal and to direct the Income-tax Officer 
to amend the assessments of partners of firms or membersjof asso- 
ciations in accordance with the appellate orders in the firm’s or 
association’s assessment. He is also given power to enhance a 
penalty. The Income-tax Officer is given the right to be repre- 
sented at the hearing of an appeal. Owing to the institution of 
separate Appellate Assistant Commissioners it is considered neces- 
sary for the Department to be so represented. Section 38A which 
prescribes the reference to a Board of Beferees of an order under 
Section 28A is deleted. Owing to the amendment of Section 23A 



1938] BBVIEW OF THE INCOME-TAX AMENDMENT BIEL, 1938 47 


(claase 24) it is considered that this section is unnecessary and 
that the appeal C8«i be heard by the Appellate Assistant Commis- 
sioner in the ordinary way. 

Section 66 is also amended so as to allow the High Court in 
cases of appeal to the Privy Council, where a refund of the tax to 
the assessee who has succeeded before the High Court is inadvis- 
able, to authorise the Commissioner to withhold the refund. 

As regards Associations : (i) throughout the Act the words 
“ association of persons ” are substituted for “ association of indivi- 
duals ” in order to cover all oases of associations of persons ; (ii) it 
is also provided that' co-owners holding definite shares shall not be 
assessed as an association but as individuals, their shares being 
included n their individual assessments. 

Provision has been made with regard to Bad Debts by the 
insertion of a new clause, Cl. (xi), to Sec. 10 (2) which provides that 
where the accounts are not kept on the cash basis such sum in 
respect of bad and doubtful debts as the Income-tax Officer may 
estimate to be irrecoverable but not exceeding the amount actual- 
ly written off as irrecoverable by the assessee may be allowed : Pro- 
vided that if the amount ultimately recovered on any such debt 
is greater than the difference between the whole debt and the 
amount so allowed the excess shall be deemed to be a profit of the 
year in which it is recovered. 

As regards Best Jddcment Assessment, (i) an important 
amendment allowing appeals from such assessments is proposed, 
(ii) Further, Section 23 (4), as amended, will not apply to a person 
who makes a return undor Section 22 (3). (iii) In the case of 
assessment under this sub-section there has hitherto been no 
provisiofi in terms for refusal of registration to a firm. This has 
also been remedied. 

Section 27 which becomes unnecessary owing to the amend- 
ment of Section 30 allowing an appeal against an assessment un- 
der Section 23 (4) has been omitted. 

Sub-section (1) of Section 10 brings income from professions 
and vocations under the same head as income from Business. 
[Section 11 (clause 11) is deleted]. 

The exemptions in thu Act at present do not in terms apply 
to income from business carried on by religious or Ohabitabeb 
INSTITUTIONS though in practice such exemption is given. An 
amendment gives legal authority for the practice but confines the 
exemptions to cases where the business activities are in them- 
selves a primary purpose of the institution or the work in 
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connection with which the business is mainly carried on by the 
beneficiaries. An amendment is added to prevent the abuse 
of the exemption given to the income of religious trusts. It 
prescribes that the exemption shall not be given to income of a 
private religions trust which does not enure to the benefit of the 
public. 

With regard to Companies in general three amendments have 
to be noted : 

(i) Section 2 Clause (6 A), a new provision, defines “ dividend” . 
To prevent the avoidance of super-tax which would otherwise 
be payable by the shareholders by the device of distributing the 
profits in the form' of bonus shares, bonus debentures or some 
other form which, as the law stands at present, are capital receipts 
and not income in the hands of the shareholders, dividend is de- 
fined in such a way that wherever the shareholders receive profits 
in any of such forms it can be treated as income fox tax purposes. 
The definition also covers the case where a Company goes into 
liquidation and the accumulated profits are distributed by the 
liquidator to the former shareholders. Income is then defined in 
Section 2, clause (6C}, to include any dividend as defined in Sec- 
tion 2, clause (6A}, and also to include distributions from unrecog- 
nised Provident Funds. 

(li) Sub-section (2) (a) of Section 14 exempts from taxation 
dividends of companies whose profits have been assessed to tax. 
This provision needed amendment as the result of a Privy Council 
decision that it exempts the whole dividend even when only part 
of the Company’s profits have been taxed. Instead of amending 
it, it has been decided to delete it and amend Section 16 (2) and 
Section 18(6). The result of these changes ^will be tha^t a divi- 
dend will no longer be exempt. It will be on the same footing as 
interest on securities and credit for the appropriate amount of 
tax on it will be given in the assessment. 

(iii) Section 23A of the Income-tax Act, 1922, imposes upon 
an Income-tax Officer the duty of determining whether the pro- 
fits and gains of a Company are allowed to accumulate beyond its 
reasonable needs, existing and contingent, having regard to the 
maintenance and development of its business. The present clause 
substitutes a simple arithmetical criterion for the determination 
of the applicability of the section to the circumstances of a Com- 
pany in any year. Subsidiary Companies, and Companies in 
which the public are substantially interested are still excluded 
from the operation of the section, but the opportunity has been 
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taken to amend the definition of “Subsidiary Oompany” so as to 
remove any doubtgi as to the meaning of the expression “a Com- 
pany not being a oompany to which the provisions of this sub- 
section apply.” The clause also alters the procedure under the 
section. Instead of passing an order to the effect that the sum 
payable as income-tax by the Company shall not be determined 
and that the proportionate share of each member in the profits 
and gains of the Company shall be included in his total income, 
the Income-tax Officer has under the present clause merely to 
deem the profits of the Company to have been distributed as divi- 
dends on a given date. The assessment of a Company to both in- 
come-tax and super-tax will therefore be made whether or not an 
order is passed under the section in its proposed new form. 

As to Co-owNEBS when property is owned jointly by persons 
with definite shares the High Courts have held that such persons 
are assessable on the income from the property as an association 
of individuals. The Bill provides that such persons shall not be 
assessed an an association but that their shares will be included in 
their individual assessment (Section 9 Sub-section 3). 

Section 18 which deals with Deduction op Tax at Souboe is 
amended in the following ways : 

(i) Suh-section {2) as amended provides for deduction of super- 
tax at source from “ salaries ” and is otherwise amended to con- 
form with the “slab” system of rates. 

(t«) Sub-section (2B), a new provision provides for the deduc- 
tion of income-tax at the maximum rate and super-tax at source 
from “salaries” payable to non-residents. 

(Hi) Subsection (3J), a new provision, provides for deduction 
of tax at* source fropa interest and other payments made to non- 
residents. In the case of residents it is not advisable to make such 
deduction because of practical complications, but in the case of 
non-residents it is advisable to secure the tax in this way if it can 
be done. When deduction at source is not practicable, the pay- 
ments will be disallowed in the payer’s assessment (clauses 9, 10 
and 12). Consequential amendments are made in sub-sections 
(8B), (30) and (8D) [which are renumbered (30), (3D) and (3E)]. 

(»v) Sub-section (5), as amended, includes income-tax on a 
dividend as a sum for which credit is to be given to the share- 
holder in his assessment (see notes *on clauses 14 and 61). 

(«) Subsection (7), as amended provides, in the case of tax not 
deducted at source under sub-sections (3D) and (3E), fox its re- 
coyery from the oompany as well as from the principal ojfficer, 
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(vt) Section 19 is expanded in conseqnence of the amend- 
ment of Section 18. Income-tax shall be paysbble by the assessee 
direct if not deductable and deducted under Section 18. 

Section 44 which relates to Disoontinuanob op BtrsiKESS is 
expanded so as to include cases of business, profession or vocation 
discontinued by an association of persons as well as a firm and 
makes members of such an association liable to assessment on the 
firm’s or association’s profits as well as for the tax payable. 

As regards Double Taxation Eblibp Section 49 which deals 
with double income-tax relief is amended to accomplish the fol- 
lowing objects : — Belief is restricted to half the Indian rate; the 
relief granted to the Company is taken into account in computing 
the refund admissible to the shareholder under Section 48 ; and 
any excess relief granted to the Company over the relief admis- 
sible to the shareholder can be recovered from him. These 
amendments are designed to prevent any assessee getting more 
relief than he is entitled to. 

Important changes have been introduced in Section 34 
which deals with income EsoAPiNa Assessment : (i) The most im- 
portant change is the extension of the period for making such 
assessments from one year to six years. This follows the United 
Kingdom law and in conjunction with compulsory returns (clause 
22) aud penalties (clause 32) it is expected to be a very effective 
provision for dealing with illegal evasion, (ii) Owing to a recent 
decision of the Calcutta High Court which narrowly restricts the 
scope of Section 34 it is considered necessary to amend it so as to 
make it clear that it is applicable where the Income-tax Ofdcer is 
of opinion that income has escaped assessment. This amendment 
follows Section 22 (2) which has given ri$e to no dif&culty in 
practice, (iii) The section is also amended so as to remove any 
doubts as to its applicability to cases of under-assessment, (iv) At 
present there is no time limit for the completion of assessment 
proceedings bpgnn in time. Sub-section (2) provides that they 
shall be completed within the period of six years from the end of 
the assessment year. 

The material amendments with regard to Fzbhs are t 

(i) Section 3 has been amended to enable assessment to be 
made on individual partners of firms or on individual members of 
associations of persons. 

(ii) Sub-section (6) of Section 23, a new sub-section, provides 
that in the case of a registered firm the partners and not the firm 
are to be assessed and that the partners of an unregistered fiam 
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may be assessed in the same way if they are avoiding tax by non- 
registration. A partner’s share is to be his share of the previous 
year’s profits (compare clause 14 and clause 80) and he may carry 
forward his share of loss. The firm is to be assessed on a non- 
resident partner’s share. 

(iii) Sub-section (5), clauses (5) and (c) of Section 14 exempt 
the proportionate shares of the taxed profits of firms and associa- 
tions of individuals. Since it has been decided [Section 23 (5)] 
to tax the partners of registered firms directly, this sub- 
section as amended relates only to unregistered firms and it ex- 
empts not the amount (which is now exempted) of the firm’s 
profits proportionate to the assessee’s share therein at the time of 
making the assessment but the proportion of the firm’s taxed 
profits which the assessee is entitled to receive. This change is 
made in pursuance of a decision to take as the basis for income-tax 
purpose the actual shares of the previous year. The same principle 
has been adopted in amending Section 26 (clause 80). Sub-section 
(2) (c) of Section 14 as now amended exempts not the amount 
which a member of an association receives but the amount that 
he is entitled to receive. 

(iv) The inclusion of a minor admitted to the benefits of 
partnership in the expression “ partner ” has obviated further re- 
ference to him in the Act. 

Heads oe Income are now reduced to 6. Section 6 specified 
six heads of chargeable income. They are now reduced to five 
owing to the amalgamation of Sections 10 (business) and 11 
(profession or vocation). 

Husband and Wife are to be assessed separately at the rate 
applicable to the totaj income of both, subject to an allowance up 
to Bs. 500 in the case of income earned by the personal exertions 
of the wife. [Section 17 (1)]. 

Clause 6 of the Bill amends Section 5 which deals with In- 
come-tax AUTHOBITIBS. It has been decided to divide Assistant 
Commissioners of Income-tax into Appellate Assistant Commis- 
sioners and Inspecting Assistant Commissioners and to place the 
former under the control of the Central Board of Eevenue. This 
clause amends Section 6 accordingly and in addition includes 
amongst Income-tax authorities Income-tax Inspectors who are to 
have power to enter premises to make enquiries. [Section 38 (2)]. 

Begarding Income Tax Pbaotitionbbs Sec. 61 is amended to 
correct abuses in respect of the representation of assessees. The 
new provisions give the assessee a wide field from which to choose 
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his representative. The amended Section does not affect existing 
Ihoome-tax peaotitionbbs, however mcomj)etent, so long as 
they are not guilty of misconduct in connection with income>tax 
proceedings [01. 72]. 

01. 20 of the Bill reduces from Es. 1,000 to Es. 200 the mini- 
mum amount of the Inteeest patmeets which the payer has 
under Section 20A to report annually to the Income-tax Officer. 

With regard to Life Insttbanob, Olause 70 amends Section 69 
(which confers rule-making power) so as to remove any doubts as 
to whether the rules regarding the computation of profits of life 
insurance business are ultra vires in so far as they vary the provi- 
sions of the Act. Sec. 15 now gives exemption in the case of life 
insurance premia and payments to Provident Fnnds and limits 
the exemption in respect of those payments and payment to 
Pamily Pension Funds to l/6th of total income. In the osise of 
large incomes this is too generous an allowance and therefore 
sub-section (3) as amended limits it to Es. 6,000. 

At present all income of liOOAL Atjthobities is exempted. If 
a local authority makes profits from supplying a commodity or 
service outside its jurisdiction it is considered that exemption 
should not be given to those profits and this amendment gives 
effect to that view. [Sec. 4 (iii)]. 

The Bill introduces a major change in the matter of Losses 
by allowing the carry forward of losses. 

(i) Sub-section (1) of Section 24 is amended by a proviso which 
does not allow any of the partners of an unregistered firm to set 
off any part of the firm’s loss gainst their incomes. In the case 
of a registered firm the loss that cannot be set off in the firm’s 
assessment shall be apportioned amongst the partners who alone 
will be entitled to set off the loss. 

(ii) Sub-section (2) allows losses in a business, profession or 
vocation to be carried forward and set off (gainst the profits of the 
same business, profession or voeaMon. The period of carry forwsurd 
is to be six years but to mitigate the effect on the revenue of this 
concession losses of the first “ previous year ” after the commence- 
ment of the Amending Act are to be carried forward for one year, 
losses of the next year for 2 years, and so on until the full period 
of 6 years is reached. 

(iii) The provisions regarding registered and unregistered firms 
in sub-section (1) are muiatis mutandis repeated in Sub-section (2) 
and in accordance with the principle given effect to elsewhere that 
the liability or benefit should attach to the person receiving the 
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profits or incarring the loss it is provided that in the case of a 
change in a firm’s constitution or a succession only the person in- 
curring the loss will be able to set it off. 

Sub-section (3) provides for the computation of the loss in an 
order in writing and its communication to the assessee (See 
clause 34). 

With regard to Non-Besidbbts the main alterations are : — 

(i) Clause 46 amends Section 42 which deals with the income 
of non-residents accruing or arising without British India but 
deemed to accrue or arise within British India. At present sub- 
section (1) applies to income accruing or arising through or from 
any business connection or property in British India. In order 
to bring within the net of taxation all income arising in a primary 
sense from British Indian sources, the sub-section has been amend- 
ed so as to include income accruing or arising “ from any asset or 
source of .income in British India or through or from any money 
lent at interest and brought into British India in cash or in kind 

(ii) Sub-section (1) has also been amended so as to make it 
clear that either the non-resident or his agent may be assessed 
and so as to allow the agent to retain enough of his principal’s 
moneys to pay the tax. 

(iii) Sub-section (2) has been amended so as to put a British 
subject or subject of an Indian State in no worse position than a 
non-British subject or person who is not a subject of an Indian 
State. 

(iv) Sub-section (3), a new provision, narrows the scope of the 
whole section by confining it to that part of the profits attribut- 
able to operations in British India. 

(v) Section 40 i^ amended so as to make it clear that 
an assessment can be made on a non-resident direct instead of on 
his resident agent. Further, in order to cover all cases, it changes 
the basis of assessment on the guardian, trustee or agent from 
assessment on what he receives to assessment on what he is entitled 
to receive, on the beneficiary’s behalf. [Cl. 46]. 

(vi) Bemittances made by a non-resident husband to a resi- 
dent wife are taxable. . 

Section 17 (2) and (3), determine the tax payable by non- 
residents with non-taxable foreign income and persons with ex- 
empted income which is included in total income. The principle 
adopted is to calculate the tax (including super-tax) on the whole 
income of the assessee and levy that proportion of it which the 
liable income bears to the whole income. The important point 
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about this amendment is that the rate applied to the taxable 
income is the rate applicale to the whole ine«me. In the case of 
non -British non residents income-tax will be payable at the 
maximum rate. 

(vii) The definition of “ total income ” is amended and the 
clause as amended includes a definition of “ total world income ” 
which is necessary for the purpose of assessing non-residents. Sec- 
tion 2, Clause {16). 

Clause 33 of the Bill makes an amendment in Section 29 
(Notiob op Demand) consequent on the amendment made by 
clause 53 (b) and provides also for the issue of a notice of demand 
where the Central Government succeeds before the Privy Council. 

As to Oppenobs (i) Section 62 is so amended as to make it 
clear that action under any relevant section of the Indian Penal 
Code is also open to the Income tax authorities. 

(ii) Clause 61 amends Section 54 which forbids disclosure of 
information contained in income tax proceedings. Certain self- 
explanatory clauses are added to the existing clauses which permit 
such disclosure. 

(iii) Annual return of Salaries of employees is made verifiable 
and untrue statements are made penal. 

With regard to income from Othbb Sotjbobs Sub-section {2) 
of Section 12, as amended disallows interest (other than interest 
on a public loan issued before 1st April 1938) and ‘ salaries ’ payable 
without British India from which tax has not been deducted. 

The section relating to Penalty (Section 28) is altered with a 
view to give the Income-tax Department more effective means of 
dealing with illegal evasion. The penalty is increased from the 
amount of the tax avoided to twice that amount ; it*is to include 
super-tax as w ell as income-tax and it is to be imposable for failure 
to file a return or to submit accounts or to submit other evidence 
in support of a return. To prevent hardship in the case of a per- 
son with no income liable to tax the penalty' is limited to Bs. 50 
and in the case of the agent of a non-resident the penalty for 
failure to file a return can only follow the issue of a specific notice 
calling for a return. Provision is also made [proviso (c) to sub- 
section (1)] to prevent an assessee scenting penalty proceedings 
from avoiding them by the submission of a return. (Clause 32). 

Clause 74 amends Section 64 (3) so as to debar the assesses 
from questioning .the Place Assessment after the time allowed 
by notice under Section 22 (1) for submitting a return. Assessees 
frequently obstruct income-tax proceedings by raising qiuestions of 
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jurisdiction and the amendment is designed to check this practice. 
The sub-section is eCIso amended so as to make it clear that the 
Income-tax Officer has to refer to the Commissioner before assess- 
ment a question regarding the place of assessment. 

PowBBS OP Income Tax Oppicbes have been extended by 
important additions to Section 38. Clause 42 gives the Income-tax 
Officer or Assistant Commissioner power to call for lists of persons 
to whom rent, interest, commission or the like in any year 
amounting to more than two hundred rupees is paid. It gives the 
Income-tax Officer and the Inspector power to visit premises and 
make enquiries. This only gives legal sanction to existing prac- 
tice. It also gives the Income-tax Officer power when visiting 
such premises to call for accounts and stamp them. The object of 
this provision is to cope with cases in which false accounts are sub- 
mitted for assessment or in which at the time of assessment the 
existence of accounts is denied. For failure to comply with the 
Income-tax Officer’s request a penalty is provided in Section 51 
(clause 68). 

Section 9 which deals with Propebty Income has been 
amended in the following respects : — 

(i) The exemption given to the ]3roperty occupied for busi- 
ness purposes is restricted to property occupied for the purpose of 
an assessable business, profession or vocation. 

(ii) At present interest on any capital qharge on the property 
is allowed even though the capital was borrowed for private pur- 
poses ; and interest on capital borrowed for the purpose of acquir- 
ing the property is allowed even though there is no charge on the 
property. The amended clause (i©) alters the position so as to 
allow only interest on a charge to which the property was subject 
at the time of acquisition by the assesses and interest on capital 
borrowed for the purpose of acquiring, repairing, renewing or re- 
constructing the property. It further allows — what is not now 
allowed — an annual charge not being capital charge to which 
the property was subject at the time of its acquisition by the 
assesses, 

(m) In order to secure that tax shall be collected on such 
interest or charges payable outside British India it is provided that 
no allowance shall be made in respect of them unless tax has been 
deducted therefrom. There is a similar provision in Section 10 
[clause 10 (5) {i), proviso] and Section 12 [clause 12 (&) proviso 
(5)]. Interest on a public loan issued before 1st April 1938 is 
excepted. 
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(iv) The proviso to sub-section (1) whicji restricts the allow- 
ances in respect of property to the amount of the annual value is 
deleted. As a result a loss on property will be allowed. 

(«) The proviso to sub-section (2) which restricts the annual 
value of owner occupied property to 10 per cent, of its owners’ 
total income is also deleted. This amendment remedies the pre- 
sent anomaly of the annual value of the property varying with the 
assessee’s other income. 

With regard to Peovidbht PtiNDS (i) the limit of exemption 
is cut down to Bs. 6,000 as in Section 15 (clause 15) and in order 
to simplify the provisions regarding the exemption of interest on 
the employee’s accumulated balance it is provided that such interest 
shall be exempted in so far as it does not exceed one-third of the 
employee’s salary for the year. [Clause 67]. 

iii) It is intended to give the benefits of participation in 
a recognised Provident Pund only to those employees who have 
rendered continuous service with the employer for at least 5 years. 
Section 58C (3) is here amended so as to put the employee belong- 
ing to a recognised Provident Fund who has not rendered 5 years’ 
service in the same position as he would have been if the fund had 
not been recognised. [Clause 68]. 

ini) Section 58K (2) is amended so as to ensure that an em- 
ployer will not be allowed payments which would be disallowed 
under Section 10 (4) (c)' [Clause 69]. 

Section 38 which relates to Bboubioatiob ob Misiaebs has 
been amended so as to extend the period for rectification from one 
year to six years. 

Clause 51 of the Bill makes sweeping^ changes iupSection 48 
which' deals with Ekfunds of tax on dividends, of tax paid by 
registered firms and of tax deducted at source. The section in its 
reference to rates is unnecessarily cumbrous ; it would no longer 
apply to registered firms whose partners are to be assessed direct- 
ly (Section 23 (5)— -clause 23) and it leaves the position regarding 
double income tax relief in doubt. Instead of the main provisions 
of the section a simple provision has been inserted giving an 
assessable person (Section 3) a refund of any excess tax paid by 
him or on his behalf or treated as so paid over the amount with 
which he was properly chargeable. (As to dividend, see Section 18 
(5)— clause 18). The amended section does not require any distinc- 
tion to be made between British and non-British subjects as 
their rates of tax are dealt with elsewhere (see Section 17 (2) — 
clause 17). 
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Section 48A which the amendment of Section 48 (clause 61 
above) makes super ifuous is omitted [cl. 52]. 

The period of limitation for claims to refunds is extended 
from one year to six years in accordance with a similar extension 
in other sections (Sections 34 and 35). 

Changes of major importance have been made in relation to 
Ebxcbn op Income : 

(i) . Section 21 is amended so as to make the annual return of 
salaries of employees verifiable. A penalty is provided in Section 
52 (clause 58). 

(ii) A major change is effected in Section 22 by prescribing 
compulsory returns of income. 

(iii) Section 22 (1), as amended, prescribes compulsory re- 
turns and Section 22 (2) in consequence makes optional the issue 
by the Income-tax Officer of the notice, now compulsory, calling 
for a return of income. This change in the law follows the Unit- 
ed Kingdom law and it is intended as in the United Kingdom that 
the Income-tax Officer should (as he now does) issue notice to each 
person whom he believes to have an assessable income. The ob- 
ject of the provision prescribing compulsory returns is to enable 
the Income-tax authorities to deal with defaulters who conceal the 
fact that they have taxable incomes. It is not considered right 
that the onus of finding such persons should be on the Income-tax 
authorities and this provision coupled with the penalty provisions 
(clause 32) and the extension of the time for initiating assessments 
(clause 39) is designed to put the Income-tax authorities in a posi- 
tion to deal adequately with defaulters. 

(iv) An assessee ^s allowed by Section 22 (3) to file a re- 
turn or revised return before assessment is made and so to es- 
cape an assessment under Section 23 (4). He is to retain this 
right but in order to prevent him escaping the consequences of 
submitting an original false return or evading the penalty for 
failure to submit a return (clause 32), the closing words of this 
sub-section have been omitted and a suitable proviso has been 
inserted in Section 28 (clause 82). 

(v) Section 22 (6), a new provision, takes the place of Section 
38 (8) which is deleted. It is considered that the following parti- 
culars should be' furnished as part of the return of income in the 
case of an assessee engaged in business, viz., location and style of 
principal place of business and branch businesses, if any, and the 
names and addresses of his partners and their shares. 
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With regard to Salabibs (i) Section 7 which deals with in- 
come under the head “ Salaries ” is amended 'so as to make sums 
due under that head liable on the date when they are dne whe- 
ther paid or not. Advances and loans of such income are deemed 
to be salary dne on the date when received. The object of this 
amendment is to defeat evasion by postponing drawal of salary or 
by taking advances or loans. 

(ii) Judicial decisions on the question of the liability io tax of 
income from salaries ” have made it necessary to make the earn- 
ing of the salary in British India the basis of the liability. Only 
pensions payable without India are excluded. 

(iii) Sxpl. to Sec. 7 (5) read with the definition of “ income ” 
in clause 2 (d) nullifies for the future in respect of the payments 
with which it deals the effect of the Privy Council decision in the 
Shato Wallace case (6 I.T.C 178). To mitigate the hardship that 
would be caused by assessing accumulated payments of this kind 
at the rate applicable to the total income of the year of receipt an 
amendment is proposed in Section 60 (2) (clause 71). 

On the topic of Sttoobssiob : (i) Section 24B is amended in 
consequence of the amendment of Section 22 (1) prescribing com- 
pulsory returns of income (clause 27). 

(ii) Section 25 is altered [by amending sub-section (3) and 
adding a new sub-section (4)3 as to give to the first successor to a 
business, profession or vocation after the commencement of the 
amending Act the benefit now given by Section 3 to the owner of 
a discontinued business assessed under the 1918 Act. That bene- 
fit, vie., being allowed to substitute the profits from th^end of the 
previous year, is given because otherwise those assessed under the 
1918 Act would be assessed for one year more than the number of 
years the business was in existence. Since clause 30 provides that 
whenever there is a succession the predecessor shall be assessed on 
the previous year’s profits it is necessary to give this relief to the 
predecessor in the case of succession to a business assessed under 
the 1918 Act. 

(iii) Sub-section (5) to Section 26 prescribes a period of limit- 
ation for claims under sub-sections (3) and (4). 

(iv) Section 25A is so amended as to give effect to the prin- 
ciple that the assessment on the profits of the previous years 
should be made on the person who received the profits — in 
this case the disrupted Hindu Undivided Family). 
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(v) Section 26 is amended by giving effect to the principle 
mentioned in the preceding danse. In cases where a firm has 
changed its constitution or has been newly constituted or where 
there has been a succession to a business, profession or vocation 
except in the case of an unregistered firm (where the partners 
entitled to the profits get credit for the tax paid) the persons who 
are entitled to receive the profits are to be assessed on them. Pro- 
vision is made for assessment on and recovery of tax from the suc- 
cessor in the case where the predecessor cannot be found or where 
he will not or cannot pay the tax. 

Coming to Stjpbb-taz, (i) Clause 62 amends Section 56, the 
super-tax charging section, by exempting a member of an associ- 
ation of persons from super-tax where the income of the associa- 
tion has been assessed to super-tax ; (ii) it also takes out of the 
exemption given to partners of unregistered firms the case (Sec- 
tion 23 (6) (5) — clause 23) of unregistered firm assessed as a regis- 
tered firm; (iii) Old Sec. 57 makes the resident partners of a firm res- 
ponsible for the super-tax on a non-resident’s share of profits. The 
amended Section 23 (5) (a) [clause 23 (&)] makes this section super- 
fluous and it is therefore omitted, (iv) Consequential amendments 
are made in Section 58 which deals with the application of the 
provisions of the Act to super-tax. 

Section 16 which specifies certain sums which are to be in- 
cluded in “ Total Income ” is amended in the following ways 
by Clause 16 : — 

(i) Sub-section (1) (h), a new provision, prescribes the way in 
which the share (whether profit or loss) of a partner in a firm is 
to be computed. This method of computation follows the amend- 
ment of Section 10 (4) (b), (clause 10) disallowing in the firm’s 
assessment payments to partners. 

(ii) Subsection (i) (c), is an important provision designed to 
prevent thb avoidance«of tax by the simple device of settling in- 
come upon another person whose rate of tax is lower than that of 
the settlor, or the transfer as assets, so that the income therefor 
arises to such other person. This amendment provides that the 
income in such a case is to be treated as the income of the settlor 
or transferor. Where, however, the assets are irrevocably trans- 
ferred to another person, other than in the circumstances dealt 
with in sub-section (8) (b) or in clause 48, the income therefrom is 
not to be deemed to be income of the transferor. 

(iii) Subsection (8) of Section 16 provides for the inclusion in 
“ total income ” of the tax on the dividend along with the divid- 
end. As amended it provides for the inclusion in “ total income ” 
of only the appropriate amount of tax in the case of a dividend 
from partly taxed profits (see note on clause 14). The form of the 
sub-section has been altered to stiit the definition of “ dividehd ” 
in Section 2 (6A), (clause 2). 
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Sub-section (5) (6) — The wording of this clause has been found 
to be defective as it may be possible for a pepson to transfer in- 
come to an association of individuals which includes a person 
other than that individual or his wife but in such circumstances 
that the income becomes the income of the wife or minor child. 
For this reason the words “ consisting of such individual and his 
wife” are being omitted and the words ” for the benefit of his 
wife or a minor child or both “ are being added. It will be seen 
that the provisions in sub-section (1) (c) cover all cases of transfers 
of income and also cover cases of revocable transfers of assets. 
This clause as now amended covers the further cases of irrevocable 
transfers of assets where the income accrues to the benefit of the 
wife or minor child of the transferor. 

A new chapter dealing with a particular type of evasion, viz., 
Transi’BE of Assets Abroad has been introduced by clause 48. 
One of the methods of avoiding the payment of tax without 
breaking the law is to transfer the assets from which the income 
arises to a Company which is resident outside British India ; and 
then to receive payments from that Company in a form and in 
such circumstances that the amounts received from the Company 
are never in fact repayable or repaid to it. The effect of these 
arrangements is that the real owner of the assets receives the in- 
come therefrom indirectly and in a capital form. These receipts 
cannot, as the law stands at present, be treated as income in the 
hands of the recipient, nor, since the Company is a non-resident 
Company, can it be subjected to the provisions of Section 23A 
which deals with a Company which, to enable its proprietor to 
avoid super-tax, fails to distribute its income. The object 
of Clause 48 of the Bill is stated to be to prevent the loss of tax 
through such devices. The clause has been drafted in wide 
terms and follows the wording of Section 18 of the United 
Kingdom Finance Act, 1936. Its terms are very compre- 
hensive, and the net effect intended is that whatever income 
which really belongs to a* person liable to ^income tax and super- 
tax becomes by means of an artificial set of transactions the in- 
come of somebody liable to pay less tax or no tax at all, such in- 
come can for tax purposes be treated as the income of the person 
to whom it really belongs. 

With regard to Trusts alterations are made in Sec. 41 
corresponding to those made in Sec. 40 (See Non-residents above). 
In addition the amendment makes trustees assessable in respect 
of the trust income and provides for assessment at the maximum 
rate of income chargeable under the section which is not speci- 
fically the income of a beneficiary or where the individual shares 
in the income are indeterminate or unknown. In the other oases 
the income will be assessed at the rate applicable to the individual 
beneficiary. Provision is also made for cases where part only of 
the trust income is chargeable. [Clause 44]. New provisions as to 
religious and charitable trusts have been already referred to, 
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The Privy Council on Fresh Assessments and Commissioners’ Powers of 

Revision Under Section 33 — {Khemchand Bamdas' Case), 

The Judgment of the Judicial Committee in Commissioner of 
Income Tax, Bombay v. Ehemchand Bamdas which was pronoun- 
ced on the 7th April, 1938 (reported below at p. 414 ff.) contains 
some pronouncements of general importance on the validity of fresh 
assessments and the powers of the Commissioner under Section 33 
of the Indian Income Tax Act. 

Fbesh Assessments. 

It was laid down by the Judicial Committee in Bafendra Nath 
Mukherjee's Case [1934, 2 1.T.B. 71] that the Act nowhere imposes 
any limit of time within which an assessment under the provisions 
of Sections 23 and 29 is to be made and that the service of the 
notice of demand can, therefore, be made at any time. Their Lord- 
ships, referring to this case, said that though this is true, it is not 
true that after a final assessment under those sections has been 
made the Income Tax Officer can go on making fresh computa- 
tions and issuing fresh notices of demand to the end of all time ”. 
In their Lordships’ opinion it is impossible to suppose that the 
Income Tax Officer may in every kind of circumstance and after 
any lapse of time make fresh assessments or issue a fresh notice 
of demand or that the Commissioner can direct him to do so. 

Scope op Section 88. 

Witbp regard to the scope of Section 33 of the Act, which em- 
powers the Commissioner to call for the record of any proceeding 
and to make such enquiry and to pass such orders thereon as he 
thinks fit, the Judicial Committee are of opinion that “ The 
Commissioner’s powers under Section 33 can only be exercised 
subject to the provisions of the Act, of which the provi- 
sions in Sections 34 and 35 are in this respect of the great- 
est importance.” In their Lordships' opinion the provi- 
sions of Sections 84 and 36 are exhaustive and prescribe the only 
circumstances in which and the only time in which such fresh 
assessments can be made and fresh notices can be issued.” 

The last sentence quoted above, especially if we read it 
without laying sufficient emphasis on ‘ such ’ is liable to be 
misconstrued. ‘ Such here means fresh assessments of the nature 
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specified in Sections 34 and 3S and their Lordships, we think, only 
mean that no fresh assessment of each a nature can be made in 
pursuance of an order in revision except in the circumstances men- 
tioned in Sections 34 and 36. 

Appeal From Best Judgment Assessment. 

The Judicial Committee have also held in the above mentioned 
case [Ehemchand Bamdas' Case^ that though an assessment pur- 
ports to be one made under Section 23 (4) an appeal would lie if it 
is really one not under that provision of law, but one under an- 
other provision, e.g.. Section 34 or 36. Their Lordships have 
quoted with approval the observation made by Sib Shadi Lal in a 
Punjab case that “ The mere fact that the assessment purports to 
have been made under that sub-section [Section 28 (4)] does not 
shut out the appeal ; it must be shown that the circumstances of 
the case bring it within the scope of that sub-section ”. 

As a corollary it also follows that the Commissioner cannot, by 
deciding that an assessment was one under Section 23 (4) and 
quashing an appeal therefrom as incompetent, deprive an asses- 
see of his right to have the question whether the order was appeal- 
able referred to the High Court. 

Now that the, Amendment Bill proposes to make an assessment 
under Section 23 (4) also appealable the question loses much of its 
importance. (Vide Clause 34 of the Income Tax Amendment Bill). 
Meaning of ‘ Assessment 

The Judicial Committee’s observations in Khemohand Bamdas' 
case on the meaning of the word ' assessment ’ are very instruc- 
tive. “ One of the peculiarities of most Income Tax Acts ”, their 
Lordships say, “ is that the word ‘ assessmenj; ’ is us'ed as meaning 
sometimes the computation of income, sometimes the determina- 
tion of the amount of tax payable and sometimes the whole pro- 
cedure laid down in the Act for imposing liability upon the tax 
payer. The Indian Income Tax Act is no exception in this res- 
pect”. This statement of their Lordships is sure to prevent 
the confusion that might arise from reading the Act without 
realising that the word is used in these three senses. 

Profits Derived From Sale of Shares and Securities. 

The Lahore High Court had recently occasion to consider again 
the law applicable to cases where a business concern derives profits 
from the sale of shares and securities in which it had invested 
its funds (Vide Pmjab Co-operaiwe Bmk Ltd. v. Commissioner 
of Income-tax, Punjab, 1938, 6 I.T.B. 356, June 1), and the 
High Court has again come to the conclusion it had arrived at in 
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AmriUar Produce Exchange Co., Ltd., In re (1937, 6 I.T.B. 307) 
that in every case that arises it is to be determined on its own facts 
whether the investment was a part of the ordinary business of the 
investor or otherwise. It is not possible to lay down a rule of 
general application that in every case an investment in securities 
should be treated as fixed capital. If the investment was a part of 
the business of the assessee, profits derived therefrom would be in- 
come from business and assessable to tax. On the other hand, if it 
could be found that an investment had been made for the purpose 
of permanently excluding a certain sum from the floating capital 
of a concern, it would be permissible to hold that that sum had no 
concern with the stock-in-trade and that the profits were in the 
nature of capital. 

The fact that the profits had not been utilised in the revenue 
account but carried to the reserve capital en bloc is not by itself 
inconsistent with the profits being trading profits and the finding 
of the income tax authorities would in such cases be conclusive if 
based on relevant evidence. 

Withdrawal of Appeal to Prevent Enhancement of Assessment. 

The interesting question whether an assessee who has prefer- 
red an appeal to an Assistant Oommissioner is entitled to with- 
draw the appeal so as to prevent the Assistant Commissioner from 
enhancing the assessment in the exercise of his powers under Sec- 
tion 31 (3) (a) and (b) of the Income Tax Act has been answered 
in the negative by the Lahore High Court in the case of Commis- 
sioner of Income Tax, Punjab v. Nawab Shah Nawaz _Ehan (1938, 
6 I.T.B. p. 370). Their Lordships are of opinion that the me- 
thod of disposing of ^peals is defined in Section 31 of the Act. 
It does not confer any 'right on the assessee to withdraw the ap- 
peal but empowers the Assistant Oommissioner to enhance the 
assessment. The assessee cannot be assumed on general princi- 
ples to have the power to withdraw for it would nullify the Assis- 
tant Commissioner’s power to enhance by preventing him from 
proceeding with the appeal. The conclusion seems to derive 
support from Elmhirst exparte ; J3. v. Special Commissioners [1986, 
1 K. B. 487] in which the assessee’s right to withdraw was 
negatived in similar circumstances. 

It is however important in this connection to note that in ex- 
ercise of the power of enhancement the Assistant Commissioner 
cannot override the limitations imposed by Section 34. He can- 
not add new items of income which had escaped, after the ex- 
piry of one year. 
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Transfer of Bnsiness : Transferor’s Rigkt to Set off Loss : — B. E. Paul 

d Co., In re [1938 I.T.E. 395]. 

The Calcutta Hig h Court has elaborately considered the 
difficult question that arises when a business which has suffered 
loss is transferred, vim,, whether the transferor is entitled to set off 
the loss which he has sustained against his profits notwithstanding 
Sec. 26 (2) which provides that the assessment in such cases is to 
be made on the transferee. In this case the transferee had no 
profits to be assessed and the High Court, relying on the decision 
of the Bombay High Court in Bhogilal Hargovindas Patel's ease 
(1937 I.T,E. 555) held that where the transferee has no income 
and he cannot be assessed, Section 26 (2) has no application at all 
and under the provisions of Section 14 the transferor would be en- 
titled to set off the loss against his income. Where the transferee 
has income and has to be assessed complicated questions would 
arise but their Lordships considered it unnecessary to anticipate 
and decide them in this case. This question also loses much of its 
importance hereafter owing to the recommendation of the Enquiry 
Committee, (which has been adopted in the Income Tax Amend- 
ment Bill Cl. 30) to redraft Section 26 (2) altogether so as to make 
the persons entitled to receive the profits assessable in respect of 
the profits where there has been a succession to a business. Under 
the Bill the successor will be assessable only if the predecessor 
cannot be found or cannot pay the tax. 

Flat Rate Assessment. 

Qaneshi Lai <£ Sons, Agra v. Commissioner of Income Tax 
U. P. [1938 I.T.B. 390] is an interesting case in which a flat rate 
assessment at 30 per cent, and an assessment of profits at 60 per 
cent, on the sale of a particular article of jewellery was upheld by 
the High Court. This decision shows that if an Income Tax 
Officer rejects an assessee’s books and levies a fiat rate the amount 
of the rate is in his discretion and is not a matter which can be 
referred to the High Court. It shows further that the mere 
fact that the rate is. very high is not in itself a ground for a refer- 
ence or for setting the assessment aside ; that in the absence of 
anything to the contrary it must be assumed that the Income Tax 
authorities used their discretion reasonably and not arbitrarily and 
that their appraisement of the value was based on experience; and 
that the basis of flat rate is the previous practice and experience 
of the Department in similar matters. 
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Three Notable Judgments. 

Three judgments having an important bearing on the develop- 
ment of income-tax law are reported in this number. The first judg- 
ment to which we would refer is that of the Allahabad High Court 
in Major A. U, John's Case [1988 1.T.R. 484], which defines the 
meaning of income and distinguishes income from casual and non- 
recurring receipts not arising from business. Then there is the deci> 
sion of the Bombay High Court in the case of the Bombay Grain 
Merchants' Association [1938 I.T.B. 427] which decides that an 
association which has for its object the promotion of the interests of 
a section of the public alone, e,g., persons interested in commerce, 
as distinguished from the general public, cannot claim exemption 
from tax under Section 4 (3) (i) and (ii), and the third is the import- 
ant judgment pronounced by the Bombay High Court in the case of 
the Bombay Trust CorporaMon [1938 I.T.R. 446] which lays down 
that the iacome-tax guthorities have no power to call for the 
production of account books which are not in law in the possession 
or control of the assessee, and to levy summary assessment under 
Section 23 (4) on non-production of such accounts. The last case 
is sure to be read with much interest b^ assessees who are treated 
as agents of non-residents and called upon to produce the accounts 
of the latter. 

Major John’s Case. 

In Major A. U. John's Case (1938 I.T. H. 484) a Special Bench 
of the Allahabad High Court has considered in some detail the true 
meaning of ' income ’ as used in the Indian Income Tax Act, and 
laid down that the element of periodical receipt or regularity or 
expected r^larity of monetary return is an essential ingredient 
of ' income *. 
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Dbpinition op Inoomb in Shaw Wallace & Go’s Case. 

The classical observations of the Judicial Committee in 8hav) 
Wallace d Go's Case on the true import of income, which deserve 
to be quoted again and again, ran as follows : 

“ The object of the Indian Act is to tax ‘ income a term 
which it does not define. It is expanded, no doubt, into ‘ income 
profits and gains ’ bat the expansion is more a matter of words 
than of substance. ‘ Income *, their Lordships think in this Act 
connotes a periodical monetary return ‘ coming in ’ with some sort 
of regularity or expected regularity from definite sources. The 
source is not necessarily one which is expected to be continuously 
productive, but it must be one whose object is the production of a 
definite return, excluding anything in the nature of a mere wind- 
fall ”. Similarly, with regard to ‘ business ’ they say : “ By Sec- 

tion 2 (4) business ‘ includes any trade, commerce or manufacture.’ 
The words used are no doubt wide but underlying each of them is 
the fundamental idea of the continuous exercise of an activity 

It is obvious that in their Lordships’ view the element of 
periodical return coming in with some sort of regularity or ex- 
pected regularity is one of the essential elements of income' — the 
characteristic which distinguishes- it from a casnal and non-recur- 
ring receipt in the nature of a windfall. 

Q-ata Fbabad’s Case. 

In Qaya Prasad and Ohotey Lai, In re [1936 LT.B. 177] a 
Bench of the Allahabad High Court took the view that the obser- 
vations of the Privy Council quoted above should be taken in con- 
junction with the facts of that case and that the Bc^rd did not 
intend to' lay down any general principle th&t periodical receipt or 
regularity of return is an essential element of income. 

In that case the assessee, who did not carry on any business 
and whose income (apart from the receipt in question) was from 
property alone, advanced -money for conducting a litigation on 
condition that he was paid a fixed sum in addition to the money 
advanced if the borrower succeeded. He got the stipulated amount 
and their Lordships held that the amount was ’ income ' and not a 
casnal and non-recurring receipt not arising out of business. 

OUB ColfMENTS ON GaYA FbASAL’S GASE. 

In commenting upon this case in the year 1936 we said : 

With all respect to their Lordships the receipt in question 
cannot be said to be income from a business carried on by the 



1938] 


NOXBS AND OOUlfBNIS 


67 


assessee. Their Lordships of the Privy Oouncil have clearly 
pointed oat that business connotes continuity and regularity of 
transactions. If the principle laid down in the Allahabad case is 
to be applied, income from lotteries would be taxable, profit gained 
by an isolated transaction of purchase and sale of property would 
be taxable. Their Lordships appear to have been carried away by 
the notion that ‘ any receipts exceeding capital must be treated as 
profit ’. That there may be accretion to capital which is not of 
the nature of income has been ignored. We think the receipt in 
question is not income in the true sense of the word, much less 
income from ‘ business ’ ”. (Vide 1936 I.T.B. Notes and Com* 
ments pp. 25-26} 

Gaya Pbasad's Cash Dissented Fbom in Major 
John’s Gasb. 

We are much gratified to find that Major John's Case case 
was referred to a larger Bench in view of the decision in Qaya 
Prasad’s Case and that the Special Bench have dissented from the 
interpretation which was placed in Qaya Prasad’s Case on the 
word ' income ’ and on the observations of the Judicial Committee 
in Shaw Wallace d Co's Case. Referring to Qaya Prasad's Case 
their Lordships said in Major John's Case (1938 I. T. R. at 
pp. 443-444) : 

“ In Qaya Prasad and Chotey Lai, In re, a Bench of this 
Court, however took the view that the observations of the Privy 
Council above quoted should be taken in conjunction with the 
facts of the particular case and that the Board did not intend to lay 
down any general principle. We are unable to agree with this 
view of their Lordshiph’ observations. In our opinion, the inten- 
tion of the Board was to enunciate a working definition of income 
for the guidance of the Courts in India.” 

Again their Lordships said (1938 I.T.R. at p. 443) : 

" It is apparent to us that in making the above observations 
the Board had in view the various relevant sections of the Act, and 
that the Board’s intention was to lay down for the guidance of 
the Courts in India some general principle on the question as to 
what can be treated as income under the Act. The terms of that 
part of their Lordships’ judgment are undoubtedly general and, 
in our opinion, were not confined to the particular facts and cir- 
cumstances of the case which their Lordships were considering. It 
appears to us that their Lordships intended to indicate that the 
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element of periodicial receipt or regularity or expected regularity 
of monetary return is an essential ingredient*of income under the 
Indian Income Tax Act.” 

The observations of the Judicial Committee in Shaw Wallace 
(£ Co.’s Case, which are by themselves very clear, taken with this 
Special Bench decision in Major John’s Case should, we think, 
place beyond doubt the principle that ‘ the element of periodical 
receipt or regularity or expected regularity of monetary return is 
an essential ingredient of income under the Indian Income Tax 
Act, and that, similarly, ‘ business’ connotes the fundamental idea 
of the ‘ continuous exercise of an activity 

Becent decisions under the Income Tax Act with the excep- 
tion of Gaya Prasad’s Case support the view expressed in Major 
John’s Case, e.g.. In re Moihey Ganga Baju (1985 I.T.B. 58), In re 
Milne (1934 I.T.B. 25). In both these cases the receipts in ques- 
tion were held to be casual and non-recurring receipts not arising 
out of business and as such not assessable to income-tax. 

* Charitable Purposes ’ : Bombay Grain Merchants’ Association 

Case. 

Though we are not now prepared to say that on the facts of 
the case the recent decision of the Bombay High Court in the case 
of the Bombay Grain Merchant’s Association [reported at p. 427 
tn/ra] was not correctly decided, we think the broad statement 
made in that case that an object of general public utility means an 
object of public utility which is available to the general public as 
distinct from any section of the public and that works of public 
utility confined to a section of the public, e.g., those interested in 
commerce, would not be objects of general* public utility, must be 
read.and applied with great caution. An object may be confined 
to persons living within a specified local area, or belonging to a 
particular religion, or to a particular sex, or within a particular age 
(e.g., children or the old) or having a particular disability {e.g., 
leprosy or blindness), or belonging te a particular profession. An 
object, we think, will not cease to be an object of general public 
utility merely because it is confined to such a section of the public. 
The learned Ohief Justice has evidently read the word ‘ general ’ as 
qualifying the word ‘ public but we think it qualifies the word 
‘utility’. There are numerous English decisions defining the 
scope of the word ‘ charity ’ and ‘ public or general utility ’. None 
of them supports the statement above referred to. These oases are 
considered in In re The Tribune. 
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In that case Jai LaIi, J., said (1936 I.T.B. at p. 253} : 

‘ From what I •have stated above it would be observed that 
charitable purposes and objects of general public utility embrace a 
wide range and that it is not necessary that such objects should 
directly benefit the entire community, but it is quite sufficient if a 
substantial portion of the community benefits therefrom.’ 

Beferring to PemaeVs case [1891 A.G. 531] his Lordship ob* 
served (see 1936 1.T.B, at p. 254) ‘ if the donor considers a particular 
purpose beneficial for the recipient public, which includes a section 
of the public, then the purpose must be held to be charitable etc.’ 

And Tbeoeand, J., said at p. 273 : 

* It is common ground that it is not necessary that the object 
should be to benefit the whole of the mankind or all the persons 
living in a particular country or province. It is sujtoient if the 
intention is to benefit a sufficiently large section of the community, 
as distinguished from specified individuals ’. 

Though there was a difference of opinion in the Tribune case, 
as Tbeohand, J., observes there was no difference of opinion on 
this point. ‘ It was common ground 

The distinction which has to be noted is that between the 
public and specified individuals, not that between the general 
public and a section of it. 

The decision in Grain Merchants* Association case can peijhaps 
be supported on the ground that the object was not one of 'public 
uHlUy ’ or * charitable ’ in the sense in which that term is under* 
stood, but not on the ground that the benefit was confined to a 
section of the public only. 

This case raises the interesting question whether an associa- 
tion can escape incoiXie tax by merely stating in general terms in 
its constitution that its funds are to be spent ‘for objects of 
general public utility ’ without specifying what those objects are. 
If the exemption under Section 4 (3) (i) and (ii) can be claimed by 
inserting such a general clause in the objects, income tax can very 
easily be evaded. We think it can be forcibly argued that 
there will be no valid trust unless the objects are specified more 
definitely and there is ample authority in the law of trusts to 
support this view. 

Bombay Trust Corporation’s Case. 

The third case is Commissioner of Income Tax, Bombay v. The 
Bombay Trust Corporation [reported below at page 445] in which 
the Bombay Trust Corporation, which had been carrying on a long 



70 


INOOMB TAX BBPOBTS 


[Voii. VI 


and strenuons fight with the Bombay Income Tax Department 
has at last come out successful. By an intelligent and clever 
alteration of the legal nature of its connection with the Hongkong 
Trust Corporation by forming a company to act as intermediary 
banker and by refusing to produce or cause to be produced the 
accounts of the Hongkong Corporation it has saved itself from an 
income tax of Bs. 3 lacs. The legal importance of the present 
decision lies in this that this judgment establishes that a resident 
cannot be called upon to produce the accounts of a non-resident, 
however closely and intimately in common parlance it may be said 
to be connected with the latter, if, in the eye of the law, the books 
arp not in the control or possession of the former. As Mr, Justice 
Kania has put it ‘ the utmost that can be stated on the allegations 
or statements found in the reference, is that the two companies 
may be called friendly. There appears, however, no justification in 
law, on that account, to call upon one friend to produce the books 
of another and in default to make the party called upon liable 
under Section 23 (4) It seems, to be a hard case for the Depart- 
ment on the facts, but, as the Law Journal of England said in 
connection with Sir David Yule’s Case [1936 I.T.B. 239] no tears 
are shed when the Income Tax Department sustains a big failure. 

Chief Justice’s Suggestions for Amending the Act to Prevent Abuse of 

Authority. 

The Chief Justice of Bombay has made some observations in 
this case with regard to the necessity of amending the Act in 
certain respects to prevent an abuse of authority, which deserve 
to be brought to the notice of the Legislature. As the law stands 
there appears to be no means of compelling the Income Tax 
Commissioner to refund tax illegally levied, though Section 66 
(7) lays down that amounts overpaid shall be refunded. TheL^is- 
lature, his Lordship says, should consider the desirability of 
protecting the tax payer from abuse of authority in the matter of 
refund of tax illegally levied. The strong remarks made by the 
Judicial Committee and the High Court oi Bombay in this case on 
the refusal of the department to refund a tax of Bs. 3 lacs which 
they ought to have refunded in 1983 should at once open the eyes 
of the Legislature to the necessity of prescribing some procedure 
by which the High Court may compel the department to make a 
refund where the department refuses to do so. The amendment 
proposed to be made in Section 66 (7) by clause 75 of the new Bill 
does not make any such provision but on the other hand is intended 
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to empower the High Coart to make an order allowing the 
Commissioner to retain taz overpaid pending an appeal to the 
Privy Council. 

Interpretation of Taxing Statutes. 

The Canadian Bar Beview (Jan., 1938) contains a very learn- 
ed and instructive article on the Interpretation of Statutes by 
Pbofbssob John WhiIiIS of America. Dealing with the interpreta- 
tion of taxing statutes the learned Professor states as follows : — 

Fbesttmftions BbiiBvani to Taxing Acts. 

“ The last important class of modern Acts to which the courts 
have a special approach is that of Taxing Acts. As much social 
reform has been, and is still being effected, by the use of the tax- 
ing power, as by openly reformative measures. Lloyd George’s 
famous bud|[et of 1909 started the movement which for better or 
for worse has completely changed the English social scene : the 
purpose of the Canadian Tariff in taxing the importation of goods 
manufactured abroad is not so much to raise a revenue as to en- 
courage the growth of “ infant industries ” in Canada : the heavy 
taxation of liquor in both England and Canada is expressly design- 
ed to discourage drinking. This was not always so. Tradition- 
ally, and hence in the eyes of the common law, first Kings and 
then legislatures taxed the masses in order to benefit a few court 
favourites ; the judges therefore leaned against taxing Acts. As 
long as the purpose of taxing Acts was merely to raise money for 
the general purposes of government, the judges held to their atti- 
tude ; since a taxing Act had no particular “ object ” their final re- 
sort had to be some presumption. Today legislatures do often tax 
with social objects. ’’What effect have these changes had upon the 
attitude of the courts towards taxing Acts ? 

SiBiai CoNSTBiroTiON. — Once upon a time taxing Acts, like 
penal acts, were construed as narrowly as possible. Today it is 
undoubted law that they are to be construed in just the same way 
as any other Act : [See Manning ' b Baiing and ABsessment, pp. 16- 
21 where the whole matter is discussed]. The cases are, no doubt, 
agreed that the benefit of the doubt still goes to the subject and 
not the Crown ; but the fact that a recent Canadian case found it 
necessary to collect from previous oases no less than three differ- 
ent reasons why this was so, does seem to indicate that the pre- 
sumption in favour of the subject is felt to rest on no solid ground 
and that it will tend to disappear : [JS. v. OrabbB, 1984,, 4 Dom. 
L. B. 324]. Indeed, within the last six years the Einglish courts 
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have in one case rejected the presumption in favour of the sub- 
ject and adopted instead the “ mischief rule "* '‘{Powell Lane d Co. 
V. Putnam (1931, 2 K. B. 306)]; in another they have gone so 
far as to discover in the English Income Tax Acts what they 
call “ the scheme of the legislation {Astor v. Perry (1936 
A. 0. 398)]. 

Evasion. 

With regard to ‘ evasion ’ the article continues : 

“ The attitude of the courts towards tax evasion is rather re- 
markable. The House of Lords has solemnly ruled it not only 
legal but moral to dodge the Inland Bevenue : {Inland Bevenue 
Commissioners v. Levene (1928 A. C. 217 at p. 227 per Lord 
Sumner)]. Time and again courts have decided that Acts should 
not be construed so as to permit evasion of them, but by a series 
of sophistries about the words “ evasion ” they have succeeded in 
satisfying themselves that evasion of a taxing statute is not 
“ evasion ” at all, but is “ keeping within the permissible limits ”. 
The results of this curious attitude were until recently thought to 
be mitigated by a rule that the question whether the financial 
arrangements of a tax payer fell outside the Act or not was to be 
determined by looking not at the precise legal effect but at the 
substance of those arrangements. In 1936, however, the House of 
Lords rejected the “ substance doctrine ” in no uncertain terms 
and permitted the Duke of Westminster to deduct from his taxable 
income as an annuity an annual payment made to a servant as 
wages, merely because the Duke’s solicitor had been clever enough 
to draw up a deed under which the Duke bound himself in law to 
pay the servant, irrespective of service rendered, an annual sum 
which neither party ever intended to be iff fact anything but a 
remuneration for services rendered : {Inland Bevenue Commissio- 
ners V. Luke of Westminster (1936 A. 0. 1)]. 

The conclusion seems to be that the attitude of the courts to- 
wards taxing Acts is at present uncertain ; but in spite of an occa- 
sional “ liberal ” decision, the general tendency is still to “ give the 
tax-payer the breaks ” by ignoring the “ object ” of the Act, if any, 
in favour of the old restrictive approach.” 

*[The * mischief rule ’ referred to above is the rule laid 
down in Seydon’s Case that it is the duty of the Courts to consider 
what mischief the Act was intended to remedy and to constrne 
the Actk in such a way as to suppress that mischief and advandb 
the remedy — Ed]. 
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CONVERSION OF HINDU UNDIVIDED FAMILY INTO FIRM. 

Jugal Kishobh Mtjkat Lal’s Cash (1938 1. T. E. 494). 

The public are sure to read with great relief the decision of the 
Allahabad High Court in Jugal Kishore Mukat Lai, In re, 
(decided on the 8th May and reported at p. 494 below). The well- 
considered judgment delivered by Oollistbb and Bajpai, JJ., in 
this case puts onthp right track the most unsatisfactory state of the 
decisions on the subject of conversion of Hindu undivided families 
into firms. We have dwelt upon this topic on previous occasions. 
Beference may be made in particular to pp. 6-7 of our Notes & 
Comments in the current volume of the Income Tax Reports. 

CoNPUSBD State op the Law. 

The Madras High Court held in Thontepu Ohinna PuUayya*s 
Case (1937 I.T.E. 132) that when the members of a Hindu un- 
divided family separate and form themselves into a firm, and the 
firm consists exclusively of the members of the previous family there 
is no succession within the meaning of Section 26 (2) and assess- 
ment shoulS be made under Section 25- A, In a series of cases, some 
of which are Full Bench decisions, the Lahore High Court refused 
to accept this view. They held that Sec. 25-A applies only to 
cases of mere disruption of Ehndu families. Where the members 
subsequently form themselves into a firm and continue the business, 
Section 26 (2) would come into operation and the firm should be 
assessed as such. They further held that the fact that the business 
was continued by all the members of the family and not by some of 
them, alone or with strangers, would not make Section 26 (2) in- 
applicable. Vide : Beliram Bros. v. Commissioner of Income Tax, 
Punjab (1935 I.T.B. 243), Mittar Ohand LakJmi Das’ Case 
(1937 I.T.R. 127: IL.R. 1937 Lah. 189), Bam Bakha MaVs 
Case (1987 I.T.B. 326: I.L.B. 1937 Lah. 325). Referring to 
the Madras Case they said : ‘ With all respect we are not prepared 
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to endorse this opinion The authority of the Lahore Gases 
would thus have drowned the Madras Case., But in Jesinghbhai 
Ugarohand’s Case (1938 l.T.B. 25) the learned Judges of the 
Bombay High Court, under an unfortunate misapprehension that 
the Madras Case was the only decision on the point, followed 
that case ‘ with a view to prevent conflict of decisions and with- 
out expressing any opinion of their own 

Thb Allahabad View. 

In Jugal Kishore Mukat Lai’s Case the Allahabad High 
Court, after considering the question carefully, have come 
to the conclusion that “ Section 26-A applies only where 
there has been a partition among the members of the undivid- 
ed family and nothing more. Section 26 would apply where a 
firm has been newly constituted and it does not matter whether 
this firm owes it origin to certain individuals, strangers to each 
other, entering into a contractual relationship and agreeing to 
constitute a firm, or. whether it owes its origin to a joint family 
whose members have divided amongst themselves and who have 
then entered into an agreement to constitute themselves into a 
firm. In either case, where at the time of making an assessment 
a firm has come into existence the assessment must proceed on 
the basis of Section 26.” 

Their Lordships, referring to the Lahore oases, said that 
they are in complete agreement with the view entertained by 
that High Court, namely, that “ Section 26-A applies only to 
those oases where the question involved is one of pure and simple 
disruption of a Hindu undivided family unattended by conver- 
sion or transformation into a new entity, and that Section 26 is 
intended to meet completely those oases which are specified in 
sub-sections (1) and (2) thereof respectively, in whatever way the 
situation envisaged there may arise ”. 

We hope the Madras and Bombay High Courts will re-oon- 
sider the views expressed in Thontepu Chirma Pullayya’s Case and 
Jesinghbhai Ugarehand’s Case respectively, in view of the strong 
dissent expressed in the four well-considered decisions of the 
Lahore and Allahabad High Courts referred to above. 

A Small Ebbob. 

An obvious slip, which however does not detract from the 
value of the conclusion, has crept in the judgment in Jugal 
Kishore Mukat Lai’s Case. “ Under Section 2 clause (9) ” their 
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Lordships say, “ ‘person’ includes a Hindu undivided family, but 

it does not include a firm 

• 

If the expression ‘ person ’ does not include a ‘ firm ’ it is difiB.- 
cult to see how Section 26 (2) can come into operation at all for 
Section 26 (2) distinctly refers to cases where a ‘ person carrying 
on business profession or vocation has been succeeded in such 
capacity hy another person and again says ‘ assessment shall be 
made on such person succeeding The fact that Section 2 (9) 
says ‘ person includes a Hindu undivided family ’ does not lead to 
the inference that it does not include a firm. 

Obviously ‘ person ’ is used in Section 26 (2) in a very wide 
sense including all the units mentioned in Section 8 which can 
be assessed, vie., individuals, Hindu undivided families, com- 
panies, firms and other associations of individuals. The fact that 
the term ‘ assesses ’ is defined in Section 2 (9) as a person by whom 
income tax is payable makes this point clear. 

Allowance in Respect of Animals Which Have Died or Become Per- 
manently Useless. 

Section 10 (2) (vii-a) of the Indian Income Tax Act provides 
for an allowance ‘in respect of animals which have been used for 
the purposes of the business otherwise than as stock in trade and 
have died or become permanently useless for such purposes.’ The 
short question whether such allowance could be granted when 
cattle are sold by the owner of a dairy farm after closing down the 
business, was raised in a recent case before the Allahabad High 
Court, In re Ganeshi Lai Bhaitawala (decided on 5th May and 
reported at p. 489 infra). A dairy business owned by the assesses 
was closed down in* 1980, the live stock left over were sold in 
1982 and in the assessment for the year 1988-84 the assessee 
claimed deduction of the loss incurred by the sale. Their Lord- 
ships, agreeing with the Commissioner, held that the allowance 
could not be given inasmuch as the animals were sold, not on 
account of their having become permanently useless, but because 
the business had been closed down, and also because the business 
in respect of which the deduction was claimed had been discon- 
tinued before the year of account. The words ‘for the purposes 
of the business,’ their Lordships said, are referable to the business 
in respect to which a return has been called for and submitted. 
From a tax point of view it is better, therefore, to sell the stock 
before closing down the business. 
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Bad Debts : Impertance of Entries Relating to Interest on Bad 

Debts. 

The decision of the Patna High Court in Sheosahayamal 
HiralaPs Case (reported at p. 485 infra) should draw attention of 
assessees to a small point which should be remembered in keeping 
accounts relating to bad debts. If the accounts are kept in the 
mercantile system and interest is not debited against the debtor 
and returned as income in a particular year it would be difficult 
to claim the debts as a bad debt in any subsequent year. Omission 
to include interest in the return for any year would be a circum- 
stance from which the income tax authorities could come to the 
conclusion that the debt had become bad before that year. On 
the other hand, if the assesses had been assessed to income tax in 
any year on interest from a debt they could not take up the incon- 
sistent position that the debt had become bad before that year. 
In their order directing the Commissioner to refer the case, their 
Lordships said : 

‘ In order to see whether the debt was in law extinguished on 
this date it is necessary to call upon the Commissioner to state 
whether in fact in respect of this debt the assesses has been asses- 
sed to income-tax in respect of the accrual of interest on this debt 
it being not clear how the debt can be treated as having been wiped 
off in 1930 if interest is to be treated as having accrued since that 
date on the debt.’ 

The decision of the same High Court in Smutram Bhurcmal, 
V. Commissioner of Income fax, Bihar A Orissa [1938 I.T.E. 290] 
lays stress on the same point. In this case, where a debt had been 
brought forward from year to year as an asset bearing interest and 
income-tax had been charged on it in respect«of the yearg previous 
to the assessment year in question it was held that it was not open 
to the department to hold that the debt had become bad before the 
assessment year. 

In the light of these decisions assessees should, we think be 
careful in including in, or omitting from, their returns interest on 
debts which are doubtful or bad. 
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The Judicial Committee on Income From Foreign Exchange Bnsiness: 

Chmilal Mehta's Case [L938 LT.B. 621]. 

The decision of the Bombay High Goart in Commissioner of 
Income Tax, Bombay v. Chmilal B. Mehta [1935 l.T.B. 367] has 
been affirmed by the Judicial Committee, and as the law now 
stands, a person resident in British India carrying on business here 
and controlling transactions abroad in the course of such business 
is not by these mere facts liable to be taxed on the profits on such 
transactions. If the profits of the transactions have not been 
received in or brought into British India, the fact that the profits 
depend on the exercise of judgment and skill by the assesses from 
British India and the giving of directions from British India will 
not render them liable to be taxed in British India. Under the 
Indian Act the test of chargeability is whether the profits accrue 
or arise within British India or axe deemed by the Act to accrue 
or arise there. The place where the business is carried 
on, or the sqprce of the j>rofits is situated, is not the determining 
factor. 

This decision would have been of very great importance to 
assessees but for the fact that the Income Tax Enquiry Committee 
have specially recommended that provision must be made to bring 
such foreign income within the ambit of the Indian Income Tax Act 
and the Bill recently introduced contains such a provision : [See 
The Income Tax Enquiry Beport, Chapter I, Section 1 p. 2]. The 
Note on the Income Tax Amendment Bill, clause 4, says : “The 
Bill enlarges the scope of the section [Section 4] by including (1) 
the whole of the foreign income of a person resident and domiciled 
in British India whether brought into British India or not (2) the 
whole of the foreign income from business, profession or vocation 
of a person resident but not domiciled in British India whether 
brought into British India or not.** 
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Where BDsiness Profits Accrue. 

Thongh the aotaal decision of the Prifj Connoil in 0. B, 
Mehta’s Case may thus cease to be of importance after the enact- 
ment of the Income Tax Amendment Bill, there ace some yery 
valuable statements in the judgment of the Judicial Committee on 
the scope of Sections 4, 6 & 10 of the Indian Income Tax Act and 
on the general principles relating to the place where business 
profits accrue or arise. The main contention before the Board in 
this case was that the profits of the assessee’s ‘ foreign ’ transactions 
were but part of the profits of his Bombay business which must 
be computed as a whole, all profits and all losses having their 
effect upon the final figure. It was argued that the principle to 
be applied in the case of business profits is that loss or profit is the 
result of the trade as a whole, that the source of the profits is the 
business as a business, and that the ultimate and total profit of the 
business must be regarded as accruing or arising at the place of 
direction or control. Their Lordships said that the Indian Income 
Tax Act is not capable of this construction. Begarding the argu- 
ment based on Section 4 & 6 that the respondent’s business is the' 
source of the profits and that these sections require that the situation 
of the source should determine the place where.the profits arise, they 
said that in their Lordships’ view this was straining of the sections. 
Section 6 is only intended to describe the different kinds of'profits 
and if the condition “ accruing, arising or received in 
British India etc.” is satisfied by the profits they will not escape 
by reason of any quality or circumstance of the source. To answer 
the question “ Do these profits accrue or arise in British India ? ” 
by asking another ” What in the sense of Section 6 ia the source 
of^hese profits and is it situated in British India ?” is to divert 
attention from that to which the statute points and to devote atten- 
tion to what it discards. The profits of each particular 
business are to be computed wherever and whomsoever 
the business is carried on but only on condition that 
they are profits ‘ accruing, arising or received in British 
India etc*. What connection exists, if any, between the place of 
direction and the place at which the profits arise is a matter 
not touched by Section 4, 6 or 10. They do not even make any 
mention of the place at .which the business is carried on. In 
these circumstances, their Lordships say, it cannot be held that 
it is itself the test of chargeability, by virtue of a rule, not men- 
tioned either, that profits arise or accrue at the place where the 
business is carried on. 
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With regard to the argament based apoD general principles, 
apart from Sections 4, 6 and 10 of the Act, their Lordships say 
that there is no necessity arising out of the general conception of 
a business as an organisation that profits should arise only at one 
place. In their Lordships’ opinion the high doctrine that profit 
in the case of a business must be taken so strictly that it is not to 
be understood distributively at all, cannot be read into the Indian 
statute without violence not only to its language but to its 
scheme. Profits are frequently, if not ordinarily, regarded as 
arising from many transactions each of which has a resnlt — not 
as if the profits need to be disintegrated with difficulty, but as 
if they were an aggregate of the particular results. The dis- 
crimination between all kinds of profits according to the place at 
which they accrue or arise is, their Lordships say, a plain dictate 
of the Indian statute. 

Zarpeshgi Tika Leases. 

Baja Dhakeahwar Prasad Narain Singh's Oase (1938 l.T.B. 
p. 476) decides an important question relating to Zarpesghi 
Tika Leases. Under this kind of transaction the mortgagor 
borrows a certain sum of money and grants a lease of the mortgag- 
ed properties to the mortgagee for a certain number of years. In- 
terest on the mortgage amount is calculated at a certain rate and the 
period of the lease is so fixed that the whole amount of principal 
and interest may be wiped off by appropriation of the rents and 
profits. The question arises in such cases whether the mortgagor 
is entitled to claim any deduction in respect of the interest which 
has been kaken into calculation in fixing the period and which in 
fact is received by the mortgagee in the shape of rents and profits. 
In this case the mortgagor purchased a decree bearing interest at 
6 per cent and for the price of Bs. 30,000 executed a Zarpeshgi 
tika lease for 17 years to the vendor and claimed that interest on 
the Zarpeshgi amount which had been calculated in fixing the 
period at 17 years should be set off against the interest of 6 per 
cent on the mortgage decree which accrued due to him. The High 
Gourt held, agreeing with the Commissioner, that there was no 
liability on the mortgagor to pay interest and no payment of 
interest in fact. A rate of interest had only been taken as a basis 
for fixing the period. They said this was a case where the assessee 
had purchased an asset producing taxable income in exchange for 
an asset producing non-taxable income and that the claim for 
interest was not allowable under Section 10 (2) (ix) or Sec. 12 (2). 
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Income From Dairy, Whetber Agricnltnral Income. 

The interesiiing qaestion whether iocome from a dairy is agti- 
caltaral income or income from trade, was considered recently by 
the Rangoon High Court in the case of the Eokine Dairy (1938 

I. T.B. 201) and the learned Chief Justice (with whom Dueelb';, 

J. , and Sfaroo, J., agreed) has laid down the principle to be ap- 
plied to such cases in these words : 

“ What is exempted from tax by the Income tax Act is agri- 
cultural income and for the purpose of considering the position of 
a dairy farm and the milk which is derived from it, it is necessary 
to enquire whether the cattle are kept in an urban area and stall- 
fed or whether they are pastured upon the land. If they are kept 
in an urban area and stall-fed, then the business of keeping them 
could, in my opinion, scarcely be considered agricultural and must 
be considered as trade.” 

Continuing, his Lordship said : 

" In my opinion the question must be a question of degree 
and therefore a question of fact. Where cattle are wholly stall- 
fed and not pastured upon the land at all, doubtless it is trade and 
no agricultural operation is being carried on : where cattle are be« 
ing exclusively or mainly pastured and are nonetheless fed with 
small amounts of oil-cake or the like, it may well be that the in- 
come derived from the sale of their milk is agricultural income. 
But between the two extremes there must be a number of varying 
degrees, and the task for the Income tax Officer is to apply his 
mind to the two distinctions and to decide in any particular case 
on which side of the fence, if I may use the term, the matter fails.” 

The task of the income tax authorities in such easels really 
a difficult one. Cattle are rarely wholly stall-fed or wholly main- 
tained on pasture land. And even where cattle are kept in an 
urban area, the owner might own or have taken on lease large 
areas of adjoining pasture land for grazing the cattle. Matters 
may become even more complicated where the cattle ace kept in 
rural areas but a trade in milk, butter and other dairy products is 
carried on in an urban area. 

The real point to which we should direct our attention in 
such cases is whether on all the facts and circumstances appearing 
in each case the income in question is ‘ in pith and substance ’ the 
product of some land or the product of a trade ; and we think fur- 
ther that if the trade portion of the operations are separable from 
the agricnltnral operations the income tax authorities would be 
justified in treating the profits from each separately. 
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Appearance of Commissioner’s Connsel in Mandamus Applications. 

The observations made by Shabpb, J., in the KoJcine Diary 
Case (1938 I.T.B. 146) on the failure of the Commissioner to 
instruct his counsel to appear in an application under Section 66 (3) 
have been criticised in the final judgment delivered in that case, 
(1938 I.T.B. 621). The Chief Justice said : “ I do not accept the 
view put forward by my learned brother Shabpb, J., that the 
Advocate- General should always attend in these oases”. And 
DuneIiBY, j., observed : ” As regards the appearance of the learned 
Advocate<General in applications under Section 66 (3) of the Income 
Tax Act, to this Court for a mandamus, in my own view it would 
be wrong to require his appearance in the first instance, because 
most of these applications plainly do not raise any questions of law 
and they can be dismissed in limine without hearing the learned 
Advooate-Q«neral on behalf of the Commissioner of Income Tax. 
If after hearing the applicant, the Bench considers that the case 
for the Commissioner of Income Tax should be placed before them 
at that stage, then it is simple to adjourn the case in order to 
obtain the appearance of the learned Advocate General for the 
Commissioner of Income Tax. That is the practice which, in my 
opinion, should be adopted in such applications 

The High Court may, of course, dismiss an application 
under Section 66 (3) in limine before issuing notice to the Com- 
missioner to show cause why be should not be required to state 
the case. But if the High Court issues notice to the Commis- 
sioner the Commissioner will be acting properly and wisely in 
instructing his counsel to appear without waiting for a further 
adjournment, SpABPB, J.’s observations relate only to the second 
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stage, that is, after notice has been issued to the Commissioner 
and, applied to that stage, they seem to be fiQly justified. There 
would be no inconsistency between the view of DuneIiBY, J., 
and that of Shabpb, J., if the difference between the two stages 
is kept in mind, and unless the High Courts keep these two stages 
distinct it would be difficult foi; Commissioners to decide whether 
they should instruct their Counsel to appear or not. The 
proper procedure is obviously to dismiss such applications as are 
simple and do not clearly raise any question of law before notice is 
issued to the Commissioner and to issue notice only on applications 
on which the High Court wishes to hear the Commissioner. 

Receipts from Betting Transactions of Professional Player. 

An interesting instance of receipts from betting transactions 
connected with an employment or business but not arising out of 
it is afforded by the case of Down v. Oompston (21 Tax Cases 60 ; 
53 T.L.B. 545). The assesses was a professional golfer attached 
to a golf club. He habitually engaged in private games of golf on 
handicap terms principally with and against amateurs, for bets of 
varying amounts and won substantial sums for a period of ten 
years, and the question arose whether these winnings were profits 
or earnings arising out of a profession or vocation. The Com- 
missioners were of opinion that the receipts were not annual pro- 
fits or gains within the meaning of the Income Tax Acts but 
mere winnings from betting transactions and their decision was 
upheld by the High Court. Lawbbnob, J., held that the win- 
nings did not arise from his employment or vocation and that they 
were in no way analogous to gratuities 4or services rendered. 
There was also no organisation in the case to justify the view that 
the assessee was carrying on a business of betting on these private 
games of golf. 

Dedaction of Expenditure Incurred to Earn Tax Free Profits. 

The decision of the Court of Appeal of England in Hughes 
{Inspector of Tates) v. Bank of New Zealand [1937, 1 K.B. 419 • 
106 L.J.K.B. 309; 156 L.T. 158; 1936 A.B.E. 125) deserves to 
be more widely known in India than it is. The excellent judg- 
ment delivered by Lord Wright in this case (with which Lord 
Justice Bomet and Lord Justice Greene concurred) will always be 
read by those who are interested in the law of income tax with 
great pleasure and delight. The case is reported at p. 641 below. 
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The points decided are (1) that interest on War Loans, on India 
Government stock atad on Colonial securities is absolutely exempt 
from income tax, the first under Section 46 of the English Income 
Tax Act, the second under Buie 2 {d) of the General Buies 
applicable to Schedule C, and the third under Buie 7 of the 
Miscellaneous Buies under Schedule D ; (2) that such inter- 
est cannot be taxed as trading profits ox gains of a business ; and 
(3) that though such interest is exempt from taxation, the owner 
of the securities is entitled in claiming allowances to include in 
his trading expenses, the expenses incurred in earning such 
interest. The last proposition may seem to be a little anomalous, 
but as the noble lords have observed, there is no provision in 
the Acts for apportionment of business expenses. Several points 
of general importance relating to income tax are considered in the 
judgment and we would advise our readers to go through the 
judgment carefully. 

Impartible Estates. 

The decision of the Madras High Court in Baja of BobbiWs 
Case [1937 I.T.B. 78] in which it was held that the income of 
an impartible estate must be assessed in the hands of the holder 
of the estate for the time bei^g as his individual income and not 
as the income of a Hindu undivided family has been recently 
followed by the Patna High Court in the Bcya of Eanikd’s Case 
reported at p. 636 below. We may however observe that the 
Privy Council have left the question open in the concluding 
portion of their judgment in Ealyanji Vithaldas's Case [1937 
I.T.B. 90]^ 

Though there is much to be said against it, the weight of 
authority in India is now so strongly in favour of the view above 
propounded that it is perhaps unlikely that the Privy Council 
would take a different view. 

Notificatiou Under Sec. 60 of the Indian Income Tax Act. 

The following Notification -under Sec 60 of the Indian Income 
Tax Act has been published in the Gazette of India dated August 
13, Part I, p. 1874 

No. 7. — In exercise of the powers conferred by Section 60 of 
the Indian Income tax Act, 1922 (XI of 1922), the Central Govern- 
ment is pleased to direct that the following further amendment 
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shall be made in the Notification of the Government of India in 
the Finance Department No. 878-F., dated lihe 21st March 1922 
namely : — 

In paragraph (a) of the said Notification after danse (10-F) 
the following danse shall be inserted, namely : — 

“ (10-G) the salary of the Trade Commissioner for Ceylon in 
India and of any members of his staff who are citizens of Ceylon 
and have been detailed for dnty with the said Trade Commissioner 
by the Ceylon Government 

Changes in the Pay and Cadre of Income Tax Service. 

The following notification of amendments made in the 
Pay and Cadre Sohednles relating to Income Tax service is 
published in the Gazette of India dated 23rd July 1938, Fart I, 

p. 1288: 

No. P. 9 (2) Ex. 1/38 P. & 0. S. No. 27. — ^In exercise of the 
powers conferred by Section 241 of the Government of India 
Act, 1935, the Governor General in Council is pleased to direct 
that the following further amendmen.ts shall be made in the Pay 
and Cadre schedules of Central Services annexed to the rule 
published with the notification of the Government of India in the 
Finance Department. No. E. 22 (1) — Ex. I 35, dated the 1st March 
1935, namely : — 

In Chapter XIII of the said Schedule — 

I. Under the head ^'Central Service, Glass I — Income tax- 
Service (Class I)”, in the table relating to “ I— Commissioners of 
Income tax ”, in the column headed “ strength ”. — 

(i) for the entry “ For deputation to Burma I ”, 

the entry “Posts for leave reserve ” shall be substituted ; 

and 

(ii) for the figure “ 7 ”, the figure “ 6 ” shall be 
substituted. 

II. For the table relating to “ Central Service, Class II , 
Bengal Income tax Service ”, the following table shall be subs- 
tituted, namely : — 
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Strength. 
Posts for duty 
Total 


Monthly rates of pay 
36 * in successive stages of 
36 12 months’ service. 


Posts carrying special 
pay in addition to 
pay on time-scale. 


Number and 
character of posts. 

income Tax Offi- 
cers. 36 


* Additional Income 
tax Officers. ' 16 


Stages 

Pay 

1 Bs. 500 

2 

500 

3 ^ 

550 

4 

550 

5 

600 

6 

600 

7 

650 

8 

650 

9 

700 

10 

700 

11 

750 

12 

750 

Efficiency bar 

13 

800 

14 

800 

15 

860 

16 

850 

17 and over 

900 

1 

300 

2 

300 

3 

350 

4 

350 

5 

400 

6 

400 

7 

450 

8 

450 

9 

500 

> 10 

500 

Efficiency bar 

11 

550 

'12 

550 

13 

600 

14 

600 

15 

660 

16 

650 

17 

700 

18 

700 

19 

750 

20 

750 

Efficiency bar 

21 

800 

22 

800 

23 

850 

24 

860 

25 and over 

900 


Special pay 
Posts, per mensem. 


Income tax Bs. 
Officers, 160 
Companies 
Districts- 
Nos. I and II. 


* These posts are supernumerary consequent on a re-organi- 
sation of the department and will be abolished as vacancies occur.” 
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III. In the table relating to “ Central Service, Glass II . — 
United Provinces Income-tax Service ” — 

(i) in the colnmn headed “ Number and character of posts ” 

tor the entry “ Assistant Income tax Ofdoers 2 ” the entry 

** Assistant Income tax OfScer 1 ” shall be substituted ; and 

(ii) in the Note appended to the said table, for the figure and 
words "2 posts of Assistant Income tax Officers ” the figure and 
words “1 post of Assistant Income tax Officer” shall be substituted. 

IV. In the table relating to “ Central Service, Class II . — 
Punjab, North West Frontier and Delhi Provinces Income tax 
Service ” — 

(i) in columns 2 and 3, the entry ” Efficiency bar ” where it 
occurs for the first time shall be marked with a dagger ; (f) 

(ii) in column 1, the entry “ Income tax Officers 37 ” shall 

be omitted; and 

(iii) Note 2 of the Notes appended to the said table shall be 
renumbered as Note 3 and before that Note as so renumbered, the 
following Note shall be inserted, namely : — 

“ (f) Note 2, — When all the officers who were on the scale of 
Assistant Income tax Officers prior to the 1st October 1936 have 
crossed the Bs. 350 stage, this efficiency bar shall be dispensed 
with.” 

Draft Amendment to Income Tax Rules : re Refnnd of Tax Under India 

and Burma (Income-tax Relief) Order, 1936. 

The following draft of a further amendment to the Indian 
Income-tax Buies, 1922, which the Central Board of Bevenue 
proposes to make in exercise of the powers conferred by sub- 
section (1) of Section 69 of the Indian InooiAe-tax Act, l922 (XI of 
1922), read with paragraph 6 of Fact II of the India and Burma 
(Income-tax Belief), Order, 1936, is 'published as required by sub- 
section (4) of the said section for the information of all persons 
likely to be affected thereby, and notice is given that the said 
draft will be taken into consideration on or after the 15th 
October 1938. 

Any objection or suggestion which may be received from any 
person in respect of the draft before the date specified will be con- 
sidered, by the said Board. £Vide Qasette of India dated 20th 
August Part I, p. 1899]. 

Draft Amendmbnt. 

After rule 40 of the said Buies, the following rules shall be 
inserted, namely : — 
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“ 40>A.. An Application for refund of income-tax under the 
India and Burma (Income-tax Belief) Order, 1986, shall be made 
in the following form : — 

Application for relief from doubleltriple income tax under the 
India and Burma (Income tax Belief) Order, 1986. 


I 


of 


, do hereby 


state that I have paid (1) 


Burma Ineome-ta x/ineome tax 
Burma Znoome-tax/income tax 


and super-tax amounting to 

and super-tax and United Kingdom inoome-tax/income-tax 


Es^ 

and super-tax amounting to Bs. and & 

for the year 31st March 19 


respectively 
on an 


income (2) of 

Bs. 


and & 


respectively 


and 


that Indian income-tax/income-tax and ^per-tax of Bs. has 

also been paid on the same income/part of the same income 
amounting to Bs. I am therefore entitled to relief 

under the provisions of the India and Burma (Income-tax Belief) 
Order, 1936, at the rate of (1) [I have obtained relief under the 
provisions of Section 27 of the English Finance Act, 1920, at the 
rate of see attached certificate from the Inspector 

of Taxes]. 

I noM^ pray for rdlief amounting to Bs. under the 

India and Burma (Income-tax Belief) Order, 1986. My income 
from all sources to which the Income-tax Act, 1922, applies during 
the previous year ending on the 19 , amounted 

to Bs. only — See return of income attaohed/already 

submitted. 1 attach the official receipt of the Burma income-tax 
paid and the notice of assessment, showing the basis on which the 
liability has been computed, (3) as also copies of the appellate 
order of the Assistant Commissioner and of the Order on revi- 
sion by the Commissioner. 

Signature. 


I hereby declare that what is stated herein is correct. (4) I 
further declare that as regards my Burma assessment, I have no 




88 


IHOOME XAX BBPOBTS 


[VOL. VI 


intention to appeal to the Assistant Commissioner or to approach 
the Commissioner to revise it. ’ 

Signature. 


Dated 


19 


40-B. An appeal under the India and Burma (Income-Tax 
Belief) Order, 1936, shall be in the following form : — 

Form of appeal against an order refusing to grant a refund 
under the India and Burma (Income-tax Belief) Order, 1986. 


To 


The Assistant Commissioner of 
The day of 19 

The petition of of 

post office, District sheweth as follows 

Tour petitioner applied to the Income-tax Officer for a refund 
under the India and Burma (Income tax Belief) Order, 1936, 
of Bb. , 

The Income-tax Officer has by his order dated the 

of which a copy is attached 

rejected the application, 
granted a refund of only Bs. 

Tour petitioner therefore requests that the order of the In- 
come-tax Officer may be set aside and the refund asked for may 
be granted. 

Signed. 


Grounds of Appeal. 


« * • * » 


Form of verification. 

I, , the petitioner named ii^ the above^etition do 

declare that what is stated therein is true to the best of my in- 
formation and belief. 

Signed." 


1. For claimants for relief from triple income-tax only. 

2. Where the income on which income-tax has been charged 
differs from that on which super-tax has been charged both 
amounts must be specified. 

3. In cases in which no appeal to the Assistant Commissioner 
or petition to revise the assessment to the Commissioner has been 
made these words or the appropriate part thereof may be struck off. 

4. In case an appeal* and a revision petition have been made 
or only an appeal has been made, these words or the appropriate 
part thereof may be struck off. 
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NOTES & COMMENTS. 

THIRTEENTH ANNUAL CONSOLIDATED ADMINISTRATION REPORT 
OF THE INCOME TAX DEPARTMENT— (YEAR 1936 1937**). 

1. Chances in the Income tax law and procedure. — Daring the 
year under report, the assessment of incomes below Bs. 2,000 in* 
trodnced by the Finance (Sapplementary and Extending) Act, 1931 
was abolished. Surcharge, however, continued to be levied, the rate 
being reduced to 1/12 of the rates of taxes. An important amend- 
ment of the Income-tax Act, 1922, was made towards the close of 
the year in order to stop leakage of revenue through nominal part- 
nerships in business between a person and his ^ife and minor 
children and through transfers of assets to an assessee’s wife or 
minor children. Notifications were also issued making minor 
alterations and additions to Buies 8, 11, 15, 16, 17 and 37A of the 
Indian Income-tax Buies, 1922. Arrangements for double income 
tax relief between Kashmir and British India were introduced 
during the year under report. 

2. Income tax Establishment. — A new circle was constituted in 
Madras city by redistributing jurisdiction and it resulted in the 
abolition of two posts of Assistant I ncqme-tax Officers. Two posts 
of extra routine clerks in the Guntur II and Masulipatam Oircles 
were abolished and posts of Head Clerks were sanctioned in their 
places. Th^temporary Head Clerk’s post of the Karaikudi Circle 
III was also made permanent. A second training reserve post of 
an Income-tax Officer was sanctioned on a temporary basis on 
condition that a Telugu speaking Officer was appointed to it. In 
Bombay 5 Assistant Inoome<tax Officers, 3 Examiners of Accounts, 
5 Inspectors, 18 Assistant Inspectors/ Examiners, 1 Head Clerk, 
2 Stenographers, 61 Clerks, 7 Bailiffs, 7 Notice-servers and 22 
Inferior servants were sanctioned as a permanent addition to the 
existing staff while 3 Assistant Inspectors/ Examiners, 1 Senior 
clerk, 10 clerks, 1 Notice-server and 4 Inferior servants were also 
sanctioned temporarily. In Bengal 1 Income-tax Officer, 3 Exa- 
miners of Accounts and 7 Inferior servants were sactioned tem- 
porarily in February 1937 but these appointments were not made 

* The Annual Beport for 1937-38 has not yet been publisW 
by the Government. 
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during the year nnder review. In the Pnnjab, N.W.P. and Delhi 
Provinces the cadres of Income-tax Officers' and Assistant Income 
tax Officers, were amalgamated. The number was rednced from 
48 to 44 and 4 Income-tax Officers will be considered super- 
numerary and will be absorbed as vacancies occnr corresponding 
addition being made in the grade of Inspector-Accountants 
to serve as leave and training reserve for Income-tax Officers. The 
two temporary posts of Assistant Commissioners continued during 
the year. 

The tax on ‘ lower income ’ was discontinued with effect from 
1st April 1936 restoring the minimum taxable limit to Bs. 2000. 
The greater part of the ‘lower limit’ staff are retrenched at the end 
of April 1936. It was not, however, found possible to dispense 
with the services of all the Officers employed for lower income 
assessments as there were heavy arrears of work pending. Some 
of the officers were therefore retained for some months to dispose 
of the arrears. 

Salient features of the previous year’s trade. — As income-tax is 
levied on the income, profits or gains of the “ previous year ”, the 
assessments made during 1936-37 reflected the trade conditions of 
the year 1935-36, which are discussed in the following 
sub-paragraphs based on the reports of the Commissioners of 
Income Tax. 

Madras..— The economic conditions of the year 1935-36 were 
rather unfavourable. In the northern .districts rice and paddy 
trade was adversely affected partly by the large importation of rice 
from Burma and partly by the increase in the area of paddy culti- 
vation in His Bxaited Highness the Nizamis Dominiom. A number 
of rice mills remained idle and dealers in paddy and rice made 
little or no profit. Groundnut trade also fared badly owing to 
utter failure of crops in the Ceded Districts. The cotton 
crop was poor and cotton mills made smaller profits. The 
prices of tea, coffee, pepper, copra, arecannts and potatoes remain- 
ed more or less at their usual level and there was no appreciable 
increase in the profits of trade from, these commodities. The fall 
in the prices of agricultural produce affected the income 
of rural money-lenders who found it difficult to realise 
their money. There was a large decline in the earnings 
of the S. I. and M. & S. M. Bailway Companies. The income of 
Nattukottai Chetties underwent a decline owing to low rates of in- 
terest prevailing in Burma and the Federated Malay States and also 
to smaller amounts of remittances received from foreign concerns. 
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A good part of their capital, being still looked up in lands in 
Bnrma, is nnprodnot^re from the point of view of income tax. 
The boom in trade that was expected on the Malabar Coast as a 
result of the development of the Cochin Harbour has not yet 
materialised. Business in motor oars yielded fairly good profits. 
Profits of sugar factories Were also larger owing to the imposition 
of duty on foreign sugar. The business in hides and skins and 
hardware received a certain amount of impetus from the war at- 
mosphere in Europe. Motor transport business flourished as a 
result of the elimination of internal competition. There has been 
increased activity in the film industry which bids fair to develop 
on successful lines in the near future. 

Bombay. The improvement in trade which set in in the year 
1934-35 continued until the year under review, though, as was the 
case in the first year, there was no marked or appreciable increase 
in the price of important commodities such as cotton on which the 
major part of the trade of this Presidency depends. On account 
of a somewhat unsatisfactory and uneven monsoon and severe 
frost, the cotton crop in the Presidency was below average and the 
result was that the ginning and pressing factories had not a very 
prosperous time. There was, however, a welcome rise in the 
prices of groundnuts and oil seeds and the increased world demand 
for raw materials would have helped the agriculturists appreciably 
but the unsatisfactory monsoon damaged their crops in several 
parts of the Presidency and left them almost where they were. 
The moneylenders did not experience any better times compared 
with the previous year on account of the continued low rates of 
interest and the straitened circumstances of agriculturists. Money 
continued t8 be cheap throughout the year on account of gold 
exports and other world causes and as the prices of Q-overnment 
securities remained at a high level, they did not attract as much 
money as in the past year owing to the low yield of interest. In- 
vestors desirous of having a larger yield on their capital, turned 
their attention to landed properties. A large number of new 
buildings were in consequence erected and building contractors 
and dealers in building materials had a very busy and happy time 
throughout the year. The price of gold continued to remain high 
but silver unfortunately had a very bad year as its price rose very 
rapidly and then collapsed disastrously, involving several big firms 
in very heavy losses. The improvement in the piece-goods busi: 
ness which was noticed in the preceding year was not maintained 
in 1936-36. The good effects of the Indo-Japanese trade agreements 
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and the Indian Tariff Amendment Act were negatived by the 
very severe and cnt -throat Japanese compe>tition. Prices fell and 
thongh the outturn was larger in several cases, the profits earned 
by dealers in piece-goods were smaller compared with those in the 
year 1934-36. The cotton spinning and weaving mills too had, 
on account of these causes, a less favourable year. Dealers in rice, 
timber, wines and spirits, grain and mill and gin stores experienced 
a better year and the legal and medical practitioners kept up their 
earnings. The salt industry however showed no signs of improve- 
ment. The cement industry continued to thrive daring 1936-86 
as a result of the cement merger scheme which aims at stability 
by eliminating internal competition. Throughout the year, the de- 
mand for cement was on an increasing scale owing to the con- 
struction of a larger number of new buildings. For insurance 
business, the year was brighter and more prosperous but the sugar 
and match industries suffered a severe set-back on account of in- 
creased excise duty. The greatest good fortune befell the Iron 
and Steel industry on account of a phenomenal rise both in the 
demand and the price of its products as a result of the political 
situation in Europe and its consequences. 

Bengal. — The year showed no appreciable improvement in 
the matter of trade and industries as the country cannot be taken 
as having completly recovered from the economic depression 
through which it had been passing for several years past. 
The general tone of trade activities did not however show any 
downward tendency. Better results were obtained from assess- 
ments in tea and jute than in the preceding year. The Tea 
Bestriction scheme continued and there was a noticeable improve- 
ment as the export quota in the United •Kingdom i^as reduced in 
order to reduce the quantity of stock lying there. Paper mills, 
Electricity and Insurance companies did well. Coal was as bad as 
before. Very little revenue was realised from engineering and 
steamship companies on account of the fact that heavy unabsorbed 
depreciation of the past had to be allowed. Indian piece-goods did 
well but the results obtained from British and Japanese piece-goods 
were not satisfactory. Other kinds of business fared tolerably 
well. There was a drop in the income of petrol and tobacco com- 
panies which is attributable chiefly to price cutting competition. 
The condition of the sugar business went from bad to worse and 
the mills were running at a loss. There is an accumulation of 
stocks in the factories. Business in rice and paddy, rice mills, 
bellmetal in the outlaj^ing districts some of which were declared as 
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scarcity areas did not improve and consequently the condition of 
moneylenders has been far from satisfactory. 

United Provinces. — The trade conditions of 1935-36 were no 
better than those of the proceeding year and this was particnlarly 
the case in the sugar and textile industries. The fall in revenue 
from sugar factories was due to the imposition of excise duty, fix- 
ation of the maximum sale price of cane, and competition. The 
prices of food grains fluctuated within narrow limits but the traders 
on the whole fared well. The textile industry presented a very 
gloomy picture on account of the high price of cotton and low 
price of cloth. Unfortunately, the price of cotton manufactures 
did not keep pace with the upward movement of raw cotton. The 
sales of cloth were badly affected and heavy stocks accumulated in 
the mills. With regard to jute mills, as a result of the action taken 
by the Government of Bengal in restricting the area of jute culti- 
vation, the crop was reduced by about 33 per cent and consequently 
- the price of jute went up by 40 per cent. The mills on the other 
hand in their anxiety to reduce the working expenses, went in ifor 
large scale production with the result that the supply of the finished 
products outstripped the demand and prices fell. As regards hides 
and leather, Germany which was the biggest buyer of hides has 
introduced a barter system under which the iihports into the 
country are to be balanced by corresponding exports. The effect 
of this has been a considerable decline in the volume of business as 
the markets in the United Provinces found it difficult to adapt 
themselves to the system. The passage of the Debt Acts has 
definitly set back the progress of moneylending business and 
owing to scanty cash realisations money-lenders have become 
rather ffiiy and apprehensive regarding fresh advances. The 
situation has been accentuated by the agriculturists and Zamindars 
taking full advantage of the debt legislation. The result has been 
that pawning business is gaining ground and fresh devices are 
being adopted to defeat the purpose of legislation. .It is now not 
unusual to find a bond executed for a sum much higher than the 
actual amount advanced. The year witnessed almost a total 
collapse of the shellac industry. Oil factories earned good profits 
owihg to a rise in the price of mustard. Conditions of trade in 
iron and hardware were normal. 

Ponjab. — Trade conditions did not show any appreciable im- 
provement owing to world-wide economic depression. This stag- 
nant state of affairs is bound to continue till the purchasing power 
of the agricultural classes of the Province as a whole rises. There 
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was a rise aader nrbaa moaeylending bat there was a great fall 
under rural money-lending, cotton ginning and contract works. 
There is a tendency on the part of the investor to divert his 
capital to purchase or construction of property as the rates of 
interest on money-lending business have been considerably reduced. 
There was appreciable improvement in timber trade. Sugar 
mills showed an upward tendency as compared with last year. 
Agricultural produce showed a little briskness but owing to losses 
in cotton no appreciable change for the better was visible. Cotton 
factories suffered heavy losses as a result of the price of cotton 
having gone down in Multan and Lyallpur canal colonies. There 
was decrease in piece-goods retailing owing to the lack of surplus 
cash and wider competition coupled with closure of Amritsar 
market. Hosiery trade in Ludhiana district did well. 

Burma. — The commodity having the greatest direct effect on 
the income tax figures is oil, and the rise in production and price 
levels was reflected in the profits of the companies. The profits 
from production of mineral ores is also a notable detail among the 
“ company ” assessments particularly lead, etc., from companies 
working in the Shan States and the tin and wolfram from the 
southern coastal areas. Prices advanced, and production with it 
and correspondingly the income tax yield. The quantity of tim- 
ber exported also increased, and though prices did not advance 
much, there was an increase in the ordinary income tax yield 
from this industry. Cotton prices had a set back under world- 
trade infiuences. Bobber prices continued to raise parallel with 
quota restriction. The prices of piece-goods fell, under world mar- 
ket conditions. The prices of most other imported commodities 
did not rise nearly as much as those of exported commodities, but 
the total values imported generally showed increase. Generally 
speaking all merchants and retail traders had a better year. The 
purchasing power of the people increased, and turnover increased 
accordingly. The realisation by money-lenders improved appreci- 
ably but the assessed profits have only slightly improved. 

Bihar and Orissa Provinces.— The trade conditions of the year 
remained practically unchanged and certain industries suffered a 
further set-back. The slump in the coal and shellac markets con- 
tinued throughout the year. The coal mines passed through a 
crisis of a serious nature and this necessitated stoppage of work in 
several mines, but, in spite of the slump, there was a steady in- 
crease in the output of coal. The income of royalty receivers, 
who contribute a considerable part of revenue in the coal area, was 
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not much affected by the slump, their incomes not being depen- 
dent on the profits made by the miners. The coal-raising con- 
tractors also were able to maintain their level of profits by doing 
a larger amount of raisings, although the rates were lower than 
before. Copper and iron products had a very prosperous year on 
account of increased demand, probably due to the world-wide re- 
armament policy. Timber and Bidi trades did not have a very bad 
year on the whole. The market for cotton and cloth twists was 
not very favourable. The gold and silver market was favourable. 
The markets of paddy, grain and forest produce were comparati- 
vely dull. There was a slight improvement in the jute trade. On 
account of the prevailing economic depression the condition of the 
money-lenders went from bad to worse and they could not recover 
any appreciable amount of their dues. Bhagalpur silk and 
tassar, as well as the other allied industries, had a very 
favourable year due to an abrupt rise in the price on account of 
the imposition of additional duty on Japanese yarn. The sugar 
industry on the whole had a very unfavourable year owing to fall 
in the price of sugar and dullness in the sugar market. Eice and 
oil mills did fairly well, the latter on account of a rise in the price 
of oil seeds. 

Central Provinces and Berar.-— Like its immediate predecessors, 
this year also proved to be one of trade depression. The Province 
is mainly an agricultural one and fluctuations in the price of the 
principal agricultural products govern the fortune of the people 
residing there. As regards cotton, although the average rate per 
Khadi increased as compared with that in 1934-86, the benefits of 
the higher rate were,ofl-set by the poorer outturn. The ginning 
and pressing concerns, too, did not fare well on account of poor 
outturn of Eapas, No perceptible change was noticeable in the 
grain and other allied businesses. Owing to the increase in the 
rice mills in the Ohattisgarh Division, competition became very 
keen resulting in the reduction of individual profits. Owing to the 
establishment of Debt Oonciliation Boards and the passing 
of legal enactments, such as the Usurious Loans Act and the 
Money-lenders Act, the income of money-lenders and members of 
the legal profession in general fell considerably. Bidi business 
fared well. Lao did not do so well as in the past year. Trade in 
manganese, coal and limestone also continued to be dull. Dealers 
in cloth and general merchandise too did not do better under 
adverse trade conditions. The gold market was practically steady 
but tlEie fluctuations in the price of silver affected the dealers 
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adversely. Shoe merchants were badly hit owing to the popularity 
of cheap Japanese shoes in the market. 

Assam. — The yield from the tea industry in the year was more 
or less on a par with that of the previous year. Profession and 
business of ail types except trade in ordinary agricultural crops 
showed slow and steady improvement. The money market it still 
very tight, so the indigenous moneylenders and banks are not 
having a very happy time. The Assam Moneylenders Act which 
came into force from the beginning of 1935-36 has adversely affect- 
ed this kind of business. 

4. Demand, Collection, etc. — The following figures show the 
demand and progress of collections during 1936-37 as compared- 
with the two preceding years 


Balance on 1st April 
Demand 

Miscellaneous and 
penalties 

‘ Income Tax, 

1984-35 

62,17,018 

17,65,46,098 

10,49,876 

1936-36 

68,63,968 

17,31,40,911 

6,97,600 

1936-37 

81,68,927 

16,24,63,668 

5,89,646 

Total Demand 

18,28,11,992 

17,97,02,600 

16,12,17,140 

Befnnds 

3,25,81,181 

3,13,92,703 

3,28,81,911 

Net Demand 

16,02,32,073 

14,83,09,766 

12,83,86,229 

Net collections 

14,85,03,228 

13,90,21,668 

11,83.37,327 

Excess collections and 

advance payments 
Unpaid refunds for the 

7,31,887 

• 

4,58,088 

3,28,022 

year under review 

3,92,416 

4,04,214 

3,86,067 

Paid refunds out of un- 

• 

* 

paid refunds for the 

previous year 

4,27,363 

8,64,202 

8,60,743 

Balance on 31st March 

74,26,789 

Super-tax. 

97,91,378 

1,94,06,638 

Balance on 1st April 

25,04,473 

17,04,864 

21,87,621 

'Demand 

Miscellaneous and 

3,17,12,373 

3,27,12,038 

3,21,87,611 

penalties 

6,876 

689 

2,645 

Total Demand 3,42,22,721 

3,44,17,091 

8,48,77,677 


1934-35 

1985-36 

1986-37 

Befunds 

17,43,163 

13,16,781 

14,96,841 

Net demand 

3,24,79,658 3,31,00,860 

3,28,81,886 

Net collections 

8,16,78,111 8,14,68,908 

3,06,87,681 
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Excess collection and 




advance payments* 
Unpaid refunds for the 

14,65,929 

16,03,726 

8,38,942 

year under review 
Paid refunds out of un> 

2,972 

3,626 

4,634 

paid refunds for the 
previous year 

3,543 

22 

10,619 

Balance on 31 st March 

22,71,806 

31,63,782 

Super-tax. 

31,27,362 

Total Inoome^ax and 

Balance on Ist April 

87,21,491 

76,68,322 

1,03,51,448 

Demand 

Miscellaneous and 

20,72,67,471 

20,68,52,949 

18,46,61,179 

penalties 

10,66,761 

6,98,289 

6,92,190 

Total demand 

21,70,34,713 

21,41,19,560 

19,66,94.817 

Befund 

Net demand 

Net collections 

Excess collections and 

3,43,24,344 

18,27,11,636 

17,61,76,339 

3,27,09,484 

18,14,10,126 

17,04,76,676 

3,43.27,362 

16,12,67,065 

14,89,24,068 

advance payments 
Unpaid refunds for the 

21,97,316 

13,66,814 

11,61,964 

year under review 
Paid refunds out of un> 

3,95,388 

4,07,666 

3,19,691 

paid refunds for the 
previous year 

4,30,906 

3,64,044 

3,61,362 

Balance on 31st March 

96,97,694 

1,29,44,026 

1,36,32,600 


IT-B — The differeaoa boliween the cloeiag balance and the 
opening balance of the following year is dne to reductions of 
amounts outstanding efifected in the course of the second year 
through reduction of assessments in appeal or revision or through 
the writing off of amounts as irrecoverable. 

5. The number of (1) new assessees discovered and (2) those 
removed from the register of the Department, daring 1936'37, 
were as follows : — 



Province 

Discovered 

Struck off 

1 . 

Madras 

20,763 

8,342 

8,721 

2. 

Bombay 

6,794 

4,789 

3. 

Bengal 

6,614 

4. 

United Provinces 

3,166 

2,797 

6. 

Punjab 

13,926 

6,270 

6. 

Burma 

3,373 

1,962 

7. 

Bihar and Orissa Provinces 

2,690 

1,440 

8. 

Central Provinces and Berar 

1,033 

1,767 

778 

9. 

Assam 

984 

10. 

N.W.P. 

1,164 

246 

11. 

Delhi 

1,847 

747 



63,780 

34,491 
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6. If the reiarne made by the assesBees had been accepted as 
correct withont change a snm of Bs. 2,85,^,852 or abont 25. 4 
per cent, of the actual revenue assessed on those persons would 
have been lost. 

7. Summary procedure — The summary procedure introduced 
by the Indian Finance (Supplementary and Extending) Amend- 
ment Act, 1931, were repealed with effect from 1st April 1986. 

8. Tramp steamers. — The net collections realised in the mari- 
time provinces during the year under review were — 


Madras 

Bs. 58,565 

Bombay and Sind 

44,143 

Bengal 

19,069 

Burma 

38,759 


1,56,636 


9. As a result of the collation of the returns submitted by the 
Principal Officers of Companies under Section 19-A of the Indian 
Income-tax Act, 1922, by the All India Collating Officer at the 
headquarters of the Board, an additional revenue of Bs. 3,829 was 
obtained during 1936-37. 

10. Method of evasion. — Attempts at evasion of tax continued 
during the year under report despite the launching of prosecutions 
by the Department in criminal courts in the past and fines and 
penalties imposed from time to time. Various devices for evasion 
of tax such as double sets of accounts, false totals, false purchase 
figures, undervaluation of stock, suppressed sales, opening bogus 
accounts to conceal the real income, concealment of subsidiary busi- 
ness and branches, payment of interest commission to fictitious 
persons described either as residents or as non-residentfi and sup- 
pressing sources of income, were all resorted to by the assessees 
and detected by the Department and the offenders dealt with under 
Sections 28 and 63 of the Income-tax Act, 1922. The Depart- 
ment employed their usual methods to counteract evasive tactics. 
Some examples of attempted evasion are given below : — 

(a) An assessee returned a loss of Bs. 719 but the examination 
of his accounts showed that he had been habitually concealing his 
income by various devices and escaping adequate assessment for 
some years. His income was finally ascertained to be Bs. 55,283 
and the Income-tax Officer imposed a penalty of Bs. 6,000 in 
addition to the tax. 

(b) An assessee used to conceal a portion of his profits by 
crediting it to the account of one of his minor sons. This device 
was detected and he was made to pay a penalty of Bs. 660. 
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(o) An assessee dealing in cloth filed a balance sheet which 
tallied to the fractioiT of a pie^ On a closet sotntiny it tianspired 
that the balance sheet prepared was a bogus one inasmnch as 
several accounts were found missing. Pursuing this thread the 
accounts were checked in minute details and the totals of the cloth 
account were found to be completely wrong. After strenuous 
efforts copies of assessee’s accounts in the books of several mer> 
chants were obtained and several omissions were discovered. Thus 
the concealment was proved to the hilt and the assessment was 
made on an income of Bs. 16,448 as against Be. 3,121 returned by 
the assessee. A penalty of Bs. 1,200 was also imposed. 

(d) A silk-yarn dealer and money-lender tried to conceal his 
income by entering partial transactions in his books. He went to 
the length of entering bogus cash purchases. Figures of purchases 
and sales were collected from the accounts of local dealers which 
exposed the guilt of the assessee. Assessments for 1935-36 and 
1936-37 were made on incomes of Bs. 12,251 and Bs. 23,024 respec- 
tively and penalties under Section 28 amounting to Bs 400 and 
Bs. 1,500 respectively were also imposed. 

(e) Begular and systematic concealment was made for a 
number of years by an assessee supplying Benares cloth. After 
strenuous efforts definite instances of omissions of sales from the 
accounts of the assessee’s customers were collected. It was also 
found that the purchases were inflated. A good many such instan- 
ces were collected and the assessee was called upon to explain. He 
could not give any satisfactory explanation and the accounts having 
been proved to have been fabricated for income-tax purposes were 
rejected and assessment was made on an incoine of Bs. 51,423 
against Bs. 12,440 sho^n by him. This case was also recommended 
for prosecution but was subsequently compounded on payment of 
Bs. 5,000. 

(f) An assessee returned an income of Bs. 1,494 but was 
finally assessed on Bs. 22,742. It was found that Bs. 28,100 on 
account of adjustment for the old pool account of the assessee firm 
was shown in the personal account of one of the parties to avoid 
proper taxation. 

(g) An assessee paid a tax of Bs. 478 in 1934-36 and of Bs. 647 
in 1936-36. The transactions shown in his books however did not 
tally with the reputation of his business. A surprise visit was paid 
to his residence and it was detected that duplicate books were kept 
by him. Basing the assessments on the real set of books, a sum of 
Bs. 1,827 was recovered as tax and Bs. 1,375 as penalty. 
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(b) An assessee nsed to enter some of his transactions in a 
separate set of books which were never prodaced before the In- 
come-tax Officer and the profits whereof were never disclosed. 
Enquiries at the shop and fi:om others resnlted in detection of the 
same. Even in the returns under Section 34 for 1934-35 and 
1935-36 the income in question was not disclosed. Penalties 
under Section 28 and additional taxes for these years amounting 
to Bs. 1,746 were realised, He also paid Bs. 2,221 for 1936-37, 
though previous to his detection he never paid more than Bs. 400 
in any year except once in 1932-33. 

(i) Two employees of a Bailway failed to show their income 
from interest on bank deposits in their returns. The information - 
was received from extracts of return under Section 20-A of the Act 
in the case of one and from Bank pass book and other sources in the 
case of the second. Maximum penalty was imposed in both the cases. 

11. The arrears at the close of the year under review were 
more than at the close of the previous year. 

12. Coercive Measures (Vide Beturn No. VII). There was a 
large decrease from 25,730 to 13,005 in the number of cases in 
which penalties were imposed. 

13. No prosecution was instituted in Madras, Bombay, Punjab, 
Burma, Bihar and Orissa and Assam. In Bengal, a prosecution 
was lodged against an employer for failure to file annual returns 
under Section 21 for the year 1934-35 in spite of several reminders. 
The case was pending before the court at the end of the year under 
report but it has been withdrawn this year on submission of the 
return by the employer and the latter having undertaken to pay 
up the arrear tax due. In two oases of partners of a registered 
firm, there was an attempt to avoid super ta:( by concealmg income 
from interest on securities. These cases were compounded and a 
penalty amounting to Bs. 4,100 was realised. In the United 
Provinces prosecutions were launched in three oases and resulted 
in conviction in two cases. In the third case, the prosecution was 
withdrawn. In Bihar and Orissa and Assam one case each was 
compounded, while in the Central Provinces eleven cases were 
compounded for Bs. 22,000 

14. Appeals. — 29,026 appeals were filed in the year under report 
against 31,037 in the previous year. The number of cases taken up 
by the Commissioners of Income-tax in revision was 6,490 against 
6,643 in the previous year. 15,080 appeals were successful (includ- 
ing partially successful). Orders were modified' in 2,981 oases in 
revision against 3,144 oases in the previous year. 
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NOTES & comments: 

Clause 42 of the Incoue Tax Amendment Bill an Unconstitutional 

Measure. 

Glanse 42 of the Income Tax Amendment Bill, XI of 1938, 
provides that the Income Tax Officer or the Income Tax Inspector 
may, for the purposes of the Income Tax Act, enter between sun- 
rise and sunset the premises of any person liable or believed by 
him to be liable to assessment and may make therein any en- 
quiries he considers necessary ; and that the Income Tax Officer 
may while on any premises so entered, call for and inspect any 
snch person's account and may stamp any accounts of any such 
person so inspected. 

Even a cursory glance into the history of civilized nations 
would tell us that *' the inviolability of the dwelling is, next to 
freedom from arrest, the oldest personal right recognized hy the 
Sfofe" and 4hat " it has-been one of the first to be embodied in the 
formal records of snch recognition " : Dr. Eohn^s GonstituHon of 
the Irish Free Siate. 

Englishmen are taught from their boyhood that ' the English- 
man’s house is his castle'. There the principle is firmly 
established that " just as the subject has a right to personal free- 
dom so also has he the right to prevent others entering his house 
without justification ” : Chester v. Bateson (1920, 1 E.B. 829). It 
has even been held in the leading case of Entiek v. Oarrington 
that a general warrant to break into a house and search for the 
papers of a person not named cannot be issued and if issued would 
be invalid in law. 

In the United States of America inyiolability of a citizen's 
dwelling is held so sacred th 4 t this right is declared in the 
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Constitution of tie States itself. Article IV of the Supplemental 
Articles provides : “ The right in the people to be secured in their 
persons, houses, papers aud effects, against unreasonable searches 
and seizures, shall not be violated, and no warrants shall issue, 
but upon probable cause, supported by oath or affirmation, and 
particularly describing the places to be searched, and the persons 
or things to be seized. *’ 

The French Constitution of 1848 declares inviolable “ the resi* 
deuce of every person dwelling in French territory”: (Vide 
Chapter II, Article 3). 

The Irish Constitution Act of 1922 provides that “ The dwel* 
ling of each citizen is inviolable and shall not be forcibly entered 
except in accordance with law ” : (Art 7). 

The recent constitutions of Europe contain a Declaration of 
Fundamental Bights of the people — rights, which are in principle 
not to be subject to interference by the Legislature — and power is 
given to the Courts to declare invalid laws which violate the 
fundamental rights declared by the Constitution (compare, for in^ 
stance. Art. 66 of the Irish Constitution). This declaration includes 
the classic guarantees of individual liberty contained'in the Ameri' 
can and French Constitutions. The provision of the Irish Consti- 
tution guaranteeing the security of the dwelling against adminis- 
trative interference which we have quoted above is drawn upon 
the model of these Continental declarations, though more cryp- 
tically worded. 

It is very regrettable that the Government of India should 
contemplate a measure which, in effect would, by a single stroke, 
issue a general warrant to all income,tax officers *in India for 
all time to come, to enter the house of any person they like, 
wherever it may be situated, and to search for whatever papers 
they like. What a contrast to Art. IV of the constitution of the 
United States quoted above I 

It is clear to us that the Government has not fully realised the 
constitutional importance of the right of inviolability of the 
dwelling. Wu hope better counsel would prevail before the Bill is 
enacted, and that the Government of India will not deprive the 
citizens of'India of a right which has been held sacred and invio- 
lable by every European and American nation ; which has been 
universally recognised as one of the fundamental rights of the 
citizen ; and which has been enshrined with the greatest veneration 
in the constitution of all civilized nations, 
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Foreign Exchange Business ; Govindram Seksaria’s Case. 

Oar readers are sare to remember the case of Chunilal MeJiia, 
the judgment of the Bombay High Court which was recently 
affirmed by the Privy Council (1938 l.T.B. 521). This case establi- 
shes that a person resident in British India carrying on business 
here and controlling transactions abroad, e.g., in New York, in the 
course of such business, is not by these mere facts liable to be 
assessed on the profits of such transactions. Unless the profits 
accrue or arise or are received in British India or are deemed to 
accrue or arise or to be received here, the profits cannot be taxed 
under the Indian Income Tax Act. The case of Oovinircm SeJc- 
aaria, a decision of the same High Court reported at p. 684, has to 
be carefully distinguished from Chunilal Mehta's case. The nature 
of the transactions were very similar but a single circumstance 
made a world of difierence and made the profits taxable in India. 
Instead of placing orders for the purchase and sale of cotton 
with the New York brokers direct as in Chunilal Mehta's Case, the 
assessee in this case placed his orders with another firm of brokers 
in India who in their turn dealt with the New York firms. The Com- 
missioner held that the assessee’s dealings were with the Indian 
brokers and that they had no privy of contract with the New York 
firms. So far as the New York firms were concerned they did not 
deal with the assessees and did not look to them for payment of 
loss- or profits. The assessee’s contracts were with the Indian 
brokers, they were entered into in India, and the profits there- 
from accrued in India. This decision was upheld by the High 
Court. 

In this case the intermediaries appear to have acted on their 
own account with the foreign firms and not as agents, disclosed or 
andisclosed, of the assessees. They placed orders for. the assessees 
and other constituents in one lot and allocated the profits between 
their constituents as they chose. If the Indian brokers had acted 
merely as agents of the assessees in placing orders with the foreign 
firms, we think the mere fact that the assessees had engaged other 
brokers, as intermediaries would not be material. The agents would 
disappear from the scene of legal liability and the case would fall 
within the principle of Chunilal Mehta's Case, But if the asses- 
sees look to the Indian brokers alone and leave the latter to deal 
with the foreign firms on their own account as in Oovindram 
BeTcsaria's Case, so far as the assessees are concerned, the profits 
would accrue in India. The crucial point, the nature of the 
contract, has to be carefully determined in such cases. 
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Time Limit for Imposing Penaltj. 

It was conteiided in a recent case which came up before the 
Lahore High Gonrt, Fir Bhan Bansi Lai v. GommissioMr of In- 
come Tax, Punjab (1938 l.T.B. 616) that the income tax authorities 
have no power to impose a penalty nnder Section 28 after an 
assessment order has been made and tax has been paid ; in other 
words, if they want to impose a penalty they must do so before the 
assessment order is made or simnltaneonsly with it. The argu- 
ment was based on the words ‘ in the course of any proceedings 
nnder this Act ’ occurring in Section 28. The Commissioner of 
Income Tax took the-view that these words merely relate to the 
time for initiation of proceedings and did not mean that the 
proceedings relating to penalty must be completed within that 
period. The learned Judges of the Lahore High Court said that 
this is the only reasonable construction that can be put upon 
the section. 

Though the question does not seem to be one of difSiculty, 
their Lordships think that it is desirable to amend the language of 
Section 28 so as to make its meaning clear. They say : 

“We further draw the attention of the Commissioner to the 
desirability of approaching the Central Legislature with a view to 
remove the ambiguity that exists in the language of Section 28 
as the matter of amending the Income Act is already on the 
topic'' 

Dairjr farm : Income Derived From Sale of Milk. 

The Eokine Dairy Farm Case has brought to light the diffi- 
culties in assessing a dairy farm and we had occasiojn to refer to 
this topic in one of our earlier issues. We may draw the attention 
of our readers to the following observations of Lobd Jusuob 
S oBtTXlON in Back v. Daniels (9 Tax Gas. 183) which were quoted 
verbatim with approval by VisoouNi Bubbdin in the Salisbury 
House Estates Case (16 Tax. Cas. 266). 

*' When there is a separate and distinct operation unconnect- 
ed with the occupation of land such as a cheese factory dealing 
with the materials of a dairy farm, or a butcher’s shop dealing 
with the beasts of a cattle farm, I can understand a separate assess* 
ment of that operation, but I do not think the fact that the farmer 
sells his produce either on the farm or at the local market or in 
Mark Lane, or even if he sells it in a shop, justifies an assessment 
nnder Schedule D, as well as or in substitution for, an assessment 
under Schedule B.” 
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Foreign Income ; Inclusion in Profit and Loss Account and in 
Determining Dividend, Whether Constitutes ‘ Receipt 

New India Assubanob Oo.’s Case (1938 I.T.R. 603). 

The judgment of the Bombay High Court in the New India 
Assurance Co.’s Case (reported below at p. 603) deals with a ques- 
tion of general importance relating to foreign income and invest- 
ments. Under the Indian income tax law as it stands at present 
income earned abroad can be assessed to income tax only if it has 
been received in British India or can be deemed under the Act 
to have accrued or arisen or to have been received in British India. 
In the New India Assurance Co.’s Case the question was whether 
when interest from foreign securities is not actually brought into 
British India but is included in the profit and loss account in 
arriving at the profits of the year and is also taken into account in 
determining the amount which could be paid as dividend to the 
shareholders, such income can be said to be * received ' in British 
India and assessed to Indian income tax. The High Court 
(Beaumont, C.J., and Kania, J.) answered the question in the ne- 
gative. The Chief Justice said : “ The mere fact that the amount of 
the income has been brought into account in ascertaining the pro- 
fits for the year and has been taken into account also in deter- 
mining the amount payable in dividend seems to me irrelevant un- 
less it be proved that this actual income has been received in India 
and applied in payment of dividend, and that is not shown. The 
case seems to me to be covered in principle by the decision of the 
House o| Lords in Qresham Life Assurance Society v. Bishop 
(1902 A.C. 287) 

Eania, J., Was also of the same i^ieW. 

Erom a business point of view it is diffionlt to see why if a 
company not only includes its foreign profits in its balance sheet 
to show its financial position to the public but treats it as income 
available in India for payment of dividend, and disposes of it in 
that way, it could not be taxed in India on it. If it is clear that 
the intention of the company is to pay dividends out of the foreign 
profits, the absence of actual remittance of the particular foreign 
income would be immaterial. Actual remittances are rarely neces- 
sary or resorted to by business people when other funds ate ' 
available. The real significance and effect of the entries in the 
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aocoants is the gaiding factor in sach cases and not the absence 
or presence of aotaal remittance. 

We have carefnlly gone through all the English oases on the 
subject, and but for the case of Oresham Life Assurance Society t. 
Bishop we would have had no hesitation in strongly supporting 
the view that when foreign income has not only been shown as 
profits in the balance siieet but has also been treated in the accounts 
as profits available for distribution in India as dividend and dispos* 
ed of in that way in India, it is taxable in India even though that ' 
income has not been actually remitted to India. Me. Eelvie's Case 
(2 T.C. 165) and the case of Universal Life Insurance Co. v. Bishop 
(4 T.G. 139) are ample authorities to support that view. Oresham 
Life Assurance Society v. Bishop is a decision of the House of 
Lords, it is entitled to the greatest respect, and at first sight would 
appear to be conclusively against that view. 

An anxious consideration of that case has however convinced 
us that that case is distinguishable : — 

It is a decision on the meaning of the word ‘ receipt ’ as used in 
the English Income Tax Act with reference to interest on foreign 
securities, in respect of which the provisions of the said Act are 
admittedly peculiar and strict. It is important in this connection 
to note the following passages in Loan Halsbubx’s judgment in 
that case : 

“ It is to be observed that the Legislature has assumed by the 
distinction which it has made between the mode of ascertaining 
the amount payable generally upon the balance of gains and pro- 
fits and the amount taxable in respect of the interest payable upon 
foreign investments, that it had ear-marhed thai sum and made it 

subject to distinct and peculiar incidents The Legislature 

must be si^fposed to have contemplated the possibility of dratoing a 
distinction betmeen money received in this country and money ac- 
counted for and credited in account. ” 

Again ; “ If the Legislature had intended that bringing it 
into account was to be equivalent to its being received it would 
have been easy to say so. It cannot be said that the use of artifi- 
cial meaning to be attached to oifdinary language is either unknown 
or unusual in legislation ; and if it was tended to make this a 
special subja^ of taxation, to be taxed whenever and wherever an 
• equivalent amount was credited or booked, or in any other way re- 
cognised as having come under the dominion of the owner in thi* 
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country, nothing oonld have been easier than to enact it in plain 
terms," 

Again : I do not think any amount of book keeping or treat' 
mexA of these assets, wherever they may he will be equivalent to or 
the same thing as receiving the amount in this country.'^ 

The English law, it has to be noted, treats income from foreign 
investments in a different way altogether from other kinds of 
foreign income, and Liord Halsbnry’s remarks clearly show that the 
English Legislatnre in making provision for income from foreign 
investments wanted to make a distinction between income ‘ re- 
ceived ’ and income accounted for or credited in aoconnt. Indian 
law treats all foreign income on the same footing and the Indian 
Jjegislatnre had no necessity for making any such distinction. 

So far as we have been able to follow the scheme, of the 
I ndian Income-tax Act and Indian case law the word ‘ received ’ 
has always been need in a sense which includes getting control 
over the amount by appropriate adjustments in accounts by cross 
entries. Foreign income, e.g., has generally been treated as 
received in India when appropriate entries are made in the books 
of the Head Office and the foreign branch. It has never been used 
in the strict sense in which it has been used with reference to 
interest on foreign securities in England. 

Even in the judgment in the New Indian Assurance Oo.-s 
case, the subject of this comment, the Chief Justice says : ' I think 
further, that it might be received in account, by means of cross 
entries. If .for example, it were shown that a sum representing 
income received abroad had been exchanged by appropriate book 
entries, for an asset in India, and had then been applied as income 
in India I should say, that the foreign income had then been re- 
ceived in India." 

There can be no doubt that the word ' received ’ is used in 
the Indian Income-tax Act in the above sense and not in the 
strict sense put upon that word in Qresham Life Assurance 
Society v. Bishop with reference to foreign investments in 
England. 

In view of the fact that in England foreign income is divided 
into two classes, one class taxable thongh not receite^ in England, 
and the other taxable only if received and without any allowances 
whatsoever, it is necessary to understand the word ‘ received ’ used 
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with reference to income from foreign investments in the sense 
of aciaal receipt of that particular income. But this latter kind of 
income is treated just like other foreign income in India and there 
is no necessity or jastification for introdnoing each a strict refine* 
ment in the meaning of ‘ received 

Another important fact which has to be remembered in con- 
nection with Oresham Life Assurance Society v. Bishop is that in 
that case the company paid and was willing to pay income tax on 
the entire amount shown as profits {after including the foreign in- 
come) and distributed as dividend. The foreign income was 
& 143,483, the total profits after including that income was 
£ 17,342. The company paid tax on 17,342 but the Grown 
wanted tax on £ 143,483. The Honse of Lords rejected its claim . 
The decision is quite consistent with justice and commonsense. 
The case ii^ould have been parallel to the ]^ew India Assuramce 
Co.’s case if the company had refused to pay tax on £ 17,432 and 
the Court had sa\.d that the company was not bound to pay itax even 
on that sum. To consider the matter the other way : In the New 
India Assurance Co.’s case the Indian profit was Bs. 3 lacs, foreign 
profit 2 lacs, and S lacs were distributed as dividend. If the com- 
pany had distributed only 4 lacs as dividend, and the Crown had 
claimed tax on the remaining one lac also of the foreign profit 
which was merely included in the profit and loss account but had 
not been treated as income available in India and distributed. 
Bishop’s ease could be applied to that one lac. 

We think a distinction can and ought to be drawn between cases 
where the foreign income is merely included in the profit and loss 
account to show the financial position of the company^ and oases 
where the foreign income has been further treated in the accounts 
as. income available in India and distributed as dividend or other- 
wise disposed of, and that Bishop’s case read with its facts, as it 
ought to be read, is no authority for the view that even in regard 
to the extent of profits actually distributed, tax is not payable. The 
principle applied in Me. KeVoie’s, case (2 Tax Cas. 166) and Univer- 
sal Life Insurance Co. v. Bishop (4 Tax Cas. 139) is more applicable 
to the second class of oases than that laid down in Bishop’s ease. 
There is also no justification for introducing into India the finely 
tefin^ meaning in which the word ‘ received ’ is used with refer- 
ence to interest on foreign securities in England. 
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NOTIFICATION. 

The following notiJiccUion has been published in the Gazette of 
India Dated 8th October 1988^ p. 1687. 

No. D/3620-P.T./38. Under the tnles for the guidance of de- 
positors in Post Office Savings Banks as published with the late 
Department of Oommeroeand Industries Besolution No. 1446-1449- 
29, dated the 6th March 1914 and subsequently amended, interest 
on income-taz beating securities issued by the G-overnment of 
India, which are purchased throT^h the Post Office and left in the 
custody of the Accountant General, Posts and Telegraphs, is exempt 
from income-tax, this exemption being limited, however, in the 
case of eaol^ investor, to securities of the normal value not exceed- 
ing Bs. 22,500. The Governor-General in Council has had under 
consideration for some time past the desirability or otherwise of 
the continuance of this concession and he has now decided that it 
should be withdrawn in the case of all savings banks accounts, 
with effect from the 1st April 1939. 

2. Amendments to rules for the guidance of depositors in 
Post Office Savings Banks in accordance with this decision will be 
made shortly, 

Sd. J. G. Nixon, 


Beoretary to the Government of India. 
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The following notification which will be of inierest to our 
readers has been published in the Ga/ette of India 
dated 2Mh September 1988, p. 1689-90 

No. 1-A (7)/37 (i)— In exercise of the powers conferred by 
Snb-seotion (2) of Section 144 of the Indian Companies Act, 1913 
(VII of 1913), the Central Gorernment is pleased to direct that 
the following further amendments shall be made in the Auditor’s 
Certificates Buies, 1932, the same having been previously published 
as required by the said Sub-section, namely : — 

1. For rule 31 of the said Rules, the following rule shall be 
substituted, namely : — 

“ 31. The fee paid by a candidate who has been admitted to 
an examination shall not in any circumstances be refunded. If 
such a candidate is subsequently prevented from attending the 
examination to which he was admitted, the Central Government 
may, if it is satisfied that he was prevented from attending by 
circumstances beyond his control, permit the fee to be transferred 
to the next examination 

2 ! In rule 4S of the said Buies, for the words “ any complaint 
of misconduct or ” the words and figures “ any complaint of mis- 
conduct or a breach of rule 44 or a ” shall be substituted. 

.. • 

8. In Appendix 3 to the said Buies, to the “ List of acts and 
omissions by an accountant enrolled on the Register which are 
deemed to be breaches of professional propriety ” the following 
shall be added, namely : — 

“(10) Authorising any person in India who is neither a 
Registered Accountant nor a holder of a restricted certificate to sign 
on his behalf any balance sheet, profit and loss account, report or 
statement 

No. 1-A (7)/37 (ii) ; — In exercise of the powers conferred by 
Sub-section (2) of Section 8 of the Indian Companies (Amendment) 
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Act 1930 (XIX of 1930), the Central Goyernment is pleased to 
direct that the folloVing farther amendment ahall be made in the 
Hestrioted Certificate Sales 1932, the same having been previous* 
ly published as required by the Sub-section, namely : — 

In the Appendix to the said Buies, to the " List of acts and 
omissions by an accountant subject to these Buies which are 
deemed to be breaches of professional propriety ” the following 
shall be added, namely : — 

“ (10) Authorising any person in India who is subject neither 
to the Auditors Certificate Buies, 1932, nor to these Buies to sign 
on his behalf, any balance sheet, profit and loss account, report or 
statement 

No. 4-A (l)/37. The following draft of a further amendment 
to the Auditor's Certificates Buies, 1932, which it is proposed to 
make in exercise of the powers conferred by sub-section (2) of Sec- 
tion 144 of the Indian Companies Act, 1913 (YII of 1913), is pub- 
lished, as required by the said suls-section, for the information of 
all persons likely to be affected thereby and notice is hereby given 
that the said draft will be taken into consideration on or after the 
24th October 1938. 

Any objection or suggestion which may be received from any 
person with respect to the draft before the aforesaid date will be 
considered by the Central Government. 

Dbafi Aubiudmbkx. 

For rule 39 of the said Buies, the following rule shall be sub- 
stituted, namely : — 

“39. The Central Government may remove from the list 
of Approved Accountants the name of any person — 

(a) whose name has been removed from the Begister of Ac- 
countants, or 

(b) who has ceased to practise as a Begistered Accountant 
in India, or 
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(c) who has ceased to be a partner in the firm of Eegistered 
Accountants in which he was a partner at the'' time when his name 
was included in the list of Approved Accountants, or 

(d) whose name was wrongly or inadvertently included in the 
list, or 

(e) who in its opinion is no longer a fit and proper person to 
employ articled clerks, or is no longer in a position to train articled 
clerks, or 

(f) who has expressed a desire to that effect, and such removal 
shall be notified in the Gazette of India. 

Provided that before removing the name of any person under 
clause (b), (c), (d) or (e), the Central Government shall call upon 
the person concerned to show cause why his name should not be 
removed 
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NOTES & COMMENTS. 

Foreign Income : Receipt in British India Through Book Entries, 

The decision of the Allahabad High Oourt in Emuoalmn 
Hamir Singh Y. Commissioner of Income Tax reported below at p. 
675, is of much importance to assessees having branch offices out- 
side British India, though it does not involve any difficult question 
of law. This decision shows also some of the disadvantages of 
adopting the mercantile system of accounting for income-tax pur- 
poses. The assessees, a Hindu undivided family had their head- 
quarters in Ajmere in British India, and branch offices in the 
States of Tonk and Jaipur. Their accounts were kept in the head- 
quarters, as well as in the branch offices, on the mercantile system. 
In the accounts of the Tonk and Jaipur offices certain items of in- 
come were credited to the Ajmere office, though no sum was actual- 
ly remitted to Ajmere. The profits and losses of the branch 
offices were also taken into account in making a return of income 
for income-tax for several years. In the particular year in question 
the assessees contended that the entries in the Tonk and Jaipur 
accounts were merely book entries, the income which had ac- 
crued in Tonk and Jaipur had not really been remitted to or re- 
ceived in British India and that such income could not, therefore, 
be taxed in British India. On behalf of the Income-tax authori- 
ties it was argued that though the income was not actually remitted 
to British India it must be deemed to have been received in British 
India in the circumstances of the case. The High Court held that 
as the method of accounting adopted by the assessees was the mer- 
cantile system and the income which had accrued in Tonk and 
Jaipur had been credited to the Ajmere office in the accounts books, 
that income must be deemed to have been received in Ajmere and 
was therefore, taxable in British India. 

In the oircumstances of the case we have no doubt that the 
decision is correct. As the assessees had adopted the mercantile 
system of accounting and had credited the foreign profits to the 
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head office in British India it was not open to the assessees to say 
that such profits were not received in British*India. 

We think, however, that the observation of the learned Judges 
that under Section 13 of the Act the assessees could not change 
the method of accounting goes too far. In this case the assessees 
had not taken any steps whatever to change their system and there- 
fore they were rightly assessed. But the adoption of the mercan- 
tile system for a number of years cannot debar an assessee from 
changing that system, of course, without prejudice to the collection 
of income-tax. If the assessees had discarded the mercantile 
system once for all and adopted the cash system we think the in- 
come-tax authorities would have been bound to permit them to 
adopt the cash system. (Ftde, e.g., Sarupehand’s Case : 1936 
I.T.E. 420). 

Meaning of “ Received in British India ”. 

In commenting upon the New India Asswrcmee Company’s 
Case (1938 I.T.B. 603) in one of our earlier issues, we had stated 
that the interpretation put upon the words " received in the Unit- 
ed Kingdom ” of the English Income Tax Act, in Gresham lAJe 
Assurance Society Limited v. Bishop (1902 A.O. 287) is not a safe 
guide to the interpretation of the words “ received in British 
India ” in the Indian Income Tax Act. The Scheme of the English 
Act shows that the expression “ received in the United Kingdom ” 
as applied to foreign securities is used there in a very restricted 
sense connoting actual receipt. For the purposes of the Indian 
Income Tax Act entries or adjustment in accounts which amount 
to receipt for commercial purposes would %mount to receipt of in- 
come in British India. We are glad to find that the Allahabad 
High Court have also taken this view in the abovementioned case. 
Beferring to the Gresham Life Assurance Society’s Case and to 
the meaning given to the expression “ received in the United 
Kingdom" by the House of Lords in that case, the learned 
Judges say this : 

“ In our view the English authorities can be of little assistance 
in this case, because the statute which was under consideration in 
Gresham Life Assurance Society Limited v. Bishop did not contain 
everything which is contained in Section 4 (1) of the Indian In- 
come Tax Act. As we have already pointed out the sub-section 
provides that the Act is to apply not only to income, profits or 
gains accruing or arising or received in British India but also to all 
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such income, profits and gains which are deemed under the pro- 
visions of the Act lo accrue or arise or received in British India. 
There was nothing corresponding to the latter provision in the 
Income Tax Act 1842 which was under consideration in the House 
of Lords case to which we have referred.” 

Loss in Shares ; Whether Capital or Trading Loss. 

Commissioner of Income Tax, Bihar and Orissa v. Maharaja- 
dhiraja of Darbhanga (reported below at p. 686) affords an instance 
where loss incurred in respect of money invested in shares was 
held to be a capital loss as distinguished from a trading loss. The 
Maharaja took some shares in a company. The company was 
wound up and a new company which was formed to take up the 
assets of the old company agreed to give debentures of a certain 
value to the Maharaja in lieu of his shares in the old 
company. This company was also wound up before the deben- 
tures were issued and the Maharaja received only a very small 
fraction of the amount which he had originally invested in shares. 
He claimed that the loss which he had thus incurred was a trading 
loss which he was entitled to deduct from his income, but the 
Patna High Court ruled against him. Their Lordships were of 
opinion that the loss was clearly a capital loss, as there was nothing 
to show that the Maharaja carried on the business of dealing in 
shares. The argument that the agreement of the new com- 
pany to give him debentures made the transaction a loan to the 
new company and thus a part of his money-lending business, was 
also not accepted by the Commissioner and the High Court. 

Necessity of Amending •the Present Law As to Relief from Dominion 

Income Tax (Sec. 49). 

We understand that the Chairman of the All-India Congress 
Parliamentary Sub-Gommittee, has sent telegrams to the Premiers 
of the various provinces advising them to request the Governor- 
General to delete Section 49 of the Income-tax Act. 

The telegram says that under this section foreign companies 
and British nationals operating in India get certain exemptions 
from Indian income-tax, the aggregate value of which is Bs. 
1,80,00,000 per annum, while under the reciprocal arrangement 
Indians and Indian companies oparating in England get merely three 
lakhs a year. If this section is deleted and if the reciprocal arrange- 
ment is cancelled, the Gk>vernment of India will annually save 
Bs. 1,27,00,000, which could be distributed to the provinces under 
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the Niemeyer Award and will be a substantial help to the pro- 
vinces which are badly in need of funds. The Chairman has ad- 
vised the Provincial Premiers to request the G-overnor-General on 
behalf of their respective provinces, to delete the section from 
the Act. 

REFERENCE FROM COMMISSIONER’S ORDER REJECTING 
APPLICATION FOR REVISION : A SPECIAL BENCH 
RULING. 

A Special Bench of five Judges of the Madras High Court 
(Sir Lionel Leach, C. J., Madhavan Nair, Varadaohariar, 
Venkataramana Eao, and Abdur Eahman, JJ.) have pronounced a 
Judgment on the 10th November 1938, which entirely upsets our 
current notions with regard to the competency of references to 
the High Court from orders passed by Commissioners in revision 
under Section 33 of the Indian Income Taz Act. Section 66 (2) of 
the Act provides that a reference may be made on questions of law 
arising out of an order under Section 33 enhancing the assessment 
or ‘ otherwise prejudicial ’ to the assessee, and ever since the Income 
Taz Act was passed the words “ order prejudicial to him ” have been 
understood by the department and the public as meaning an order 
which puts the assessee in a worse position. The section was so 
interpreted in N. A. 8. V. Venhafaohalam Cheftiar’s Case (1936 
I. T. B. 65). In that case Sib H. 0. C. Beasbey, C. J., said ; 
“ What Section 33 clearly contemplates is an order by the Com- 
missioner which alters the position of an assessee or an applicant 
to that person’s prejudice ”. Where a Commissioner’s order does 
no more than leave him in the position at which he was placed by 
the order sought to be revised the order is net an order *prejudioial 
to him. It is only if his position is altered to his prejudice that 
the Commissioner’s order can be said to be prejudicial to him within 
the meaning of Section 66 (2). This case was followed in several 
subsequent decisions, of which we may mention Adam Bc^ee 
Dawood’s Case (1936 I.T.E. 100) and Central India Compomy v. 
Commissioner of Income-tax (1937 L T. E. 267). In the latter case 
Sib C-ilbebt Stone, C.J., after referring to Venkatachalam Chett- 
iar's Case and discussing the provisions of Sections. 38 and 66 (2) 
of tbe Income Taz Act, said that he respectfully agreed with 
the conclusion arrived at in Venkatachalam OhtMar'e Case. 

l^e question whether Venkatachalam Ohettiar*s Case was 
correctly decided was referred to the Special Bench and that case 
has now been overruled, Their Lordships say that they are 
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unable to accept the interpretation pnt npon Section 66 (2) in 
Venicctitaichoilotini GheHiar's Octss. In the opinion of the Special 
Sench, in order that an order may be prejndicial to the asses* 
see within the meaning of Section 66 (2) it need not be more 
prejudicial than the order sought to be revised. The section does 
not say so. All that it contemplates is a prejndicial order and in their 
Lordships’ view if an order of an Income Tax Officer is pre- 
jndicial, an order which confirmed it, or rejected the application for 
revising it, would also be prejudicial within the meaning of Section 
66 (2). Their Lordships refer to the fact that a decree of an ap- 
pellate Court dismissing an appeal from a Court of first instance 
could not be said to be not prejudicial to the appellant. It is as 
prejudicial as the first decree. There is no difference in this res- 
pect between the dismissal of an appeal and the dismissal of an ap- 
plication for revision, when the law permits such an application to 
bo made. In their Lordships’ opinion an order which dismissed an 
application for the revision of a prejudicial order must be deemed 
to be prejudicial with the meaning of Section 66 (2). 

Is THIS Decision Sound ? 

The judgment of the Madras High Court is no douljt one pro- 
nounced by a Special Bench of five Judges who specially sat for 
the purpose of considering the question in issue and is therefore, 
of great weight as an authority. But with all respect to their 
Lordships, we prefer the view taken in Venkataohalam Chettiar’s 
Case which their Lordships have now overruled. We think that 
the scheme of Income Tax Act and the provisions relating to ap- 
peals and revision contemplate that a reference should lie from an 
order in revision passefi by the Commissioner only in oases where 
such an order alters the position of the assesses to his prejudice. 
We are clearly of opinion that an order which merely rejects an 
application by an assessee to the Commissioner to exercise his 
powers under Section 83 in his favour, is not an order under 
Section 38 enhancing an assessment or otherwise prejudicial to 
him within the meaning of Section 66 (2). 

The question is, on the face of it, a very important one 
to assessees as well as the department and we are awaiting with 
great interest and anxiety what the other High Courts have to 
say. The point will continue to be an important one even 
after the new Amendment Bill is passed, as the Bill does not in 
any way propose to alter the Act in this respect. 
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REFUND OF TAX UNDER INDIA AND BURMA (INCOME TAX 
RELIEF) ORDER, 1936 : AMENDMENT OF INCOME-TAX RULES. 

Sy an order of His Majesty in Council entitled The India 
and Burma (Income-Tax Belief) Order 1936 special provision was 
made for the grant of relief from tax were the same income 
is taxed or taxable both in India and Burma. The full text of the 
Order is published in 1987 Income Tax Beports. The Central 
Board of Bevenue have recently amended the Income Tax Buies 
by the addition of two new Buies (Buies 40-A and 40-B) which 
provide the forms of applications for refund and appeals there- 
from. The text of the notification of the Central Board of 
Bevenue with the forms is published in the Gazette of India dated 
29th October 1938 at pp. 1787 ff. and runs as follows : — 

“ In exercise of the powers conferred by Sub-section (1) of 
Section 69 of the Indian Income-tax Act, 1922 (XI of 1922), read 
with paragraph 6 of Part II of the India and Burma (Income-tax 
Belief) Order, 1936, the Central Board of Bevenue directs that 
the following further amendment shall be made in the Indian 
Income-tax Buies, 1922, the same having been previously published 
as required by Sub-section (4) of the said section, namely : — 

After rule 40 of the said Buies, the following rules shall be 
inserted, namely : — 

40-A. An application for refund of income-tax under the 
India and Burma (Income-tax Belief) Order, 1936, shall be made 
in the following form : 


ApplioaHon for relief from doubleftriple mcome-taat under the 
India and Burma (Ineome-tax Belief) Qrder^ 1986, 


I of , do hereby state that I have paid (1) 

Burma Income-tax/inc o me-tax and super-tax amou n ting to 

Burma lncome-tax7income-tax and super-tax and United Kingdom 
Bs. 

income-tax/income-tax and super-tax amounting to Bs. and & 


for the year Blst March 19 


on an income (2) of 


.SilSdTre'i^tl^ Income-tax/income tax and 

super-tax of Bs. has also been paid on the same income 

part of the same income amounting to Bs. I am therefore 
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entitled to relief under the proTisions of the India and Burma 
(Income-tax Belief) Order, 1986, at the rate of (1) (I have obtained 
relief under the provisions of 'Section 27 of the English Finance 
Act 1920 at the rate of see attached certificate 

from the Inspector of Taxes.) 

I now pray for relief amounting to Bs. under the India 
and Burma (Income-tax Belief), Order, 1986. My income from all 
sources to which the Income-tax Act, 1922, applies during the pre> 
vious year ending on the 19 , amounted 

to Bs. only'— see Beturn of income attached/already 

submitted. I attach the Official receipt of the Burma income tax 
paid and the notice of assessment, showing the basis on which the 
liability has been computed ( (3) as also copies of the appellate order 
of the Assistant Commissioner and of the order on revision by 
the Gommissioner). 

Signature. 


I hereby declare that what is stated herein is correct. (4) I 
further declare that as regards my Burma assessment, I We no 
intention to appeal to the Assistant Gommissioner or to approach 
the Gommissioner to revise it. 


Signature. 


Dated 19 

40 -B. An appeal under the India and Burma (Income-tax 
Belief) Order, 1936, shall be in the following form : 

t 

.Form of a$pml against an order refusing to grant a refund 
under the India and Burma {Income-taa Belief) Order, 1986. 

To 

The Assistant Commissioner of 
The day of 19 

The petition of 


of 


post office 
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District showeth as follows ; — 

Your petitioner applied to the Income-tax OflBcer for a refund 
under the India and Burma (Income-tax Belief) Order, 1936, of 
Bb. 

The Income tax Officer has by his order dated the of 

, . , • i.i. V a rejected the application 

which a copy is attached — i— — = j — - _ 

^ granted a refund of only Es. 

Your petitioner therefore requests that the order of the 
Income-tax Officer may be set aside and the refund asked for may 
be granted. 

Signed 


Gbounds op Appeal. 

Form of Verification. 

I, , the petitioner named in the above petition do 

declare that what is stated therein is true to the best of my inform- 
ation and belief, 

Signed.” 

(1) Bor claimants for relief from triple income-tax only. 

(2) Where the income on which income-tax has been charged 
differs from that on which super-tax has been charged both 
amounts must be specified. 

(8) In oases in which no appeal to the Assistant Commissioner 
6r petition to revise the assessment to the Commissioner has been 
made these words or the appropriate part thereof may be struck off. 

(4) In case an appeal and a revision petition have Seen made, 
or only an appeal has been made, these words or the appropriate 
part thereof may be struck off. 
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[In ihb AiiLAEABad High Court]. 

MAHAMMAD FABUQ, In re. 

NauuatuliiAH, J., and Allsop, J. 

August 26, 1937. 

Casual and Non-Bboubbino Bbobipt— Emplotbb Bibpos* 
ma OF Shabbs of Liuiibd Coupant to Whioh Ehplotbb Sblls 
His Businbss— Allotment of Shabbs to Employbb in Bboooni* 
TioN OF Sbbviob—Not Lboallt Enfobobablb Claim— Allot* 
MBNT, WhBTHBB AMOUNTS TO ‘ InOOMB ‘ BUSINESS \ MbANINO 
OF— Indian Income Tax Act (XI of 1922), Sbo. 4 (3) (vii). 

The a^esm was the employee of one 8, who owned a sugar 
factory. 8 decided to transfer the factory to a new Umited eom,'- 
pony. The assesses disposed of a large number of shares in the 
company and the directors of the company^ in recognition of the 
assessee’s services, allotted to him shares to the value of Ids. 15,000. 
The Commissioner of Income-tm fomd thd the payment on thepart 
of the directors was voluntary and withovd my previous agreement 
or understanding. The applicant was not carrying on the vocation 
of a promoter of compmies or share broker : Held, on a reference by 
the Commissioner, that the allotment of shares did not amount to 
* income ’ assessable under the law, but was in the nature of a wind* 
fall, and was therefore leaempt from assessment. Held also, that 
‘ business ’ must be some activity which has for its object the acr 
quirement of some profit which can be claimed as of legal right and 
the actwities of the assesses covid not be described css business, : 
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Cases referred to : 

Gataprasad Chotbt Laii, In re [1936] (1936 I.T.E. 177 ; 
1936 A. L. J. 405 ; 8 I. T. 0. 64 ; A. I. R. 1936 All. 496) dittin- 
guished. 

Shaw WaIiIiAOB & Co.’s Casb [1932] (30 A.L.J. 988 ; 69 I.A. 
206; 136 1.0. 742 ; 6 I.T.O. 178; A.I.B. 1932 P.O. 188; 1932 
Comp. Oas. 276 P.C.) referred to. 

Case stated by the Commissioner of Income Tax, 0. P. and 
C. P. under Sec. 66 (2) of the Indian Income Tax Act. (Mis. Case 
No. 729 of 1935). 

STATEMENT OF CASE. 

“ Case stated by the Commissioner of- Income-tax, Central and 
United Provinces, under Sec. 66 (2) of the Indian Income-tax Act, 
XI of 1922 (hereinafter referred to as the Act), at the instance of 
Mr. Mohammad Parooq, M. Sc., of Gorakpur, an individual within 
the meaning of Sec. 3 of the Act (hereinafter referred to as the 
assessee) for the decision by the Hon’ble the High Court of Judi- 
cature at Allahabad, of the question of law set out in paragraph 3 
of this statement, arising out of the Assistant Commissioner’s order 
under Sec. 31 in appeal against the assessee’s assessment for the 
year 1983-34 (hereinafter referred to as the assessment in dispute). 

Fact* of the case. — The assessee was formerly a professor 
of mathematics in the Aligarh University. He retired from ser- 
vice in April or May, 1930. Six months after his retirement he 
accepted the office of a Manager of what is known as the Mian 
Lahib or or the Imambara Estate in the Gorakpur District on a 
salary of Bs. 400 a month. He was accordingly asswsed on his 
income from salary and the notional value of the rent-free quarters 
which he occupied in the assessment year 1931-32. In 1932-33 
he filed no return and the salary income was assessed in the same 
manner under Sec. 23 (4). Por the year in dispute he was origi- 
nally assessed in the amount of Rs. 690. The assessment was made- 
on 26th January, 1933. Subsequently on an examination of the 
Articles of Association of the Pipraich Sugar Mills Co. (Ltd., the 
Income-tax Officer found that the company had allotted to the 
assessee fully paid up shares of the nominal value of Rs. 16,000 
in lieu of .the services rendered by him in the promotion of the 
Company. The Income-tax Officer accordingly served on him a 
notice under See. 24 read with Sec. 22 (2). In compliance with 
the notice, the assessee submitted on 23rd May 1934 a revised 
return including the valite of' the shares. The Income-tax Officer 
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accepted the retnrii and levied an assessment under Sec. 23 (1) in 
the total amonnt of Bs. 19,690. A copy of the Income- tas Officer's 
order is in Appendix A. Subsequently the assessee appealed con- 
tending that the paid up shares were a windfall and their value was 
exempt under Sec. 4 (3) (vii). The Assistant Commissioner found 
as a matter of fact that the assessee was in the employ of one Syed 
Jawad Ali Shah who had erected a Sugar Mill at Pipraich. This 
mill was later made over to a company of limited liability in which 
the founder Syed Jawad Ali Shah was the principal share-holder. 
The assessee having successfully canvassed for the promotion of 
the Company, the Directors decided, apparently at the instance of 
Syed Jawad Ali Shah, to allot and did allot to him fully paid up 
shares of the aforesaid value in lien of his services rendered in pro- 
moting the Company. The Assistant Commissioner accordingly 
dismissed the appeal, holding that the shares did not represent a 
windfall but remuneration for services rendered and the exemption 
under Sec. 4 (3) (vii) did not apply. A copy of his order will be 
found in Appendix B. The assessee was not satisfied with it. He 
has therefore, filed an application (Appendix C) for a reference 
under Sec. 66 (2) of the Act. 

3. Question for the decision of the Hon’ble the High Court 
framed by the assessee ; — “ Whether the fully paid up shares of 
Bs. 15,000 allotted to the applicant in service of one of the shares 
only Sy the Directors of the Pipraich Sugar Factory, Limited 
under the circumstances mentioned above, voluntary and with- 
out any previous agreement or understanding, amount to an in- 
come assessable under law or are mere receipts of a casual and 
non-reoursing nature, within the meaning of Sec. 4 (3) (vii) and 
exempt from assessment.” 

There is no dispute as regards the facts embodied in the above 
question and I refer it in the form in which the assessee has 
framed it. 

4. Opinion of the ConmiMioner. — In order to claim the bene- 
fit of Section 4 (3) (vii) of the Indian Income-tax Act, it is 
necessary that the receipts in question should Ibe not only non- 
recurring but also casual. In this case it is not denied that 
the receipts in question were non-recurring- But that is not 
enough. In my opinion they cannot be said to have been 
casual because they were the direct result of definite efforts 
made by the assbssee in connexion with the promotion of the 
qompany on behalf ,of his employer, who was the person vyho 
seized the grant to the assessee of the issue of fully paid up 
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shares, Bemtineration for such efforts cannot be said to be casual 
in nature in the same way as is the winning of prize in a lottery 
or the receipt of a gift infer vivos. The circumstances of the case 
make it a fair inference that the assessee did not engage in these 
efforts with no expectation of receiving anything in return, and I 
agree with the remark of the Assistant Commissioner that even if 
there was no cut and dried agreement between the employer and 
the employee regarding the remuneration for the services rendered, 
the latter must have been well aware that he would be suitably 
recompensed for his labours, although as to the actual amount he 
had to trust to the good sense of the directors. For these reasons 
I cannot admit that the receipt was of a casual nature. If it should 
be contended before the Son’ble Court that the assessee’s case rests 
not so much' upon the wording of Section 4 (3) (vii) of the Act as 
upon the claim that the payment was not “ income ’* at all, I have 
no doubt, even allowing for ail differences in detail, that the 
Hon’ble Court will agree that the claim must be rejected for reasons 
comparable to those which prevailed with it in reaching its judg* 
ment dated the 80th of November 1934, in the case of Messrs. Qaya> 
Prasad Ohhotey Lai of Mahashari Mahal^ Cawnpore CUy. 

5. As required by rule 7 of the rules framed by the High 
Court a relevant portion of the statement of the case was sent to 
the assessee for observations and suggestions if any. A copy of 
his reply will be found in Appendix D. The words used by me 
follow as an obvious inference from the relationship of a servant the 
assessee bore to Syed Jawad Ali Shah and are therefore relevant." 

JUDGMENT. 

CoiiLiSTBB, J. — ^Under the provisions df Sec. 66 (2^ of the In- 
dian Income-tax Act the Commissioner of Income-tax has referred 
to us the following question of law : — 

Whether the fully paid up shares of Bs. 16,000 allotted to 
the applicant in service of one of the shares only by the Directors 
of the Pipraioh Sugar Factory Ltd., under the circumstances men- 
tioned above, «.e., voluntarily and without any previous agreement 
or understanding, amount to an income assessable under law or 
are mere receipts of a casual and non-recurring nature within the 
' meaning of Sec. 4 (8) (vii) and exempt from assessment 

The applicant was employed by Syed Jawad Ali Shah as the 
manager of the Main Sahib of Imambara State in the Gorakpur 
district on a salary of Bs. 400 a month. Syed Jawad Ali Shah 
established a sugar factory on this estate. He afterwards decided 
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to transfer the factory to a limited company. The Pipraich Sngai 
Factory Ltd., was established in order to take over the concern. 
The applicant took a great deal of trouble in disposing of the shares 
of the company, i.e., in inducing a number of people to invest 
their capital in the company. After the company had been suc- 
cessfully floated, the Directors, in recognition of the applicant’s 
services, allotted to him shares to the value of Bs. 16,000. The 
applicant had been assessed to income-tax in previous years on his 
salary. In the year with which we are concerned he was origi- 
nally assessed upon the same basis, but after the assessment had 
been made the Income-tax Officer discovered from the Articles of 
Association of the Pipraich Sugar Factory Ltd., that this allotment 
of shares to the value of Bs. 16,000 had been made in favour of the 
applicant. He then issued a notice to the applicant to submit a 
revised return. The applicant thereupon did submit a return in 
which be included this sum of Bs. 16,000 as part of his income. It 
is obvious, however, that he never intended to admit that this snm 
was income assessable to tax. The Income-tax Officer decided that 
it was so assessable and made an assessment accordingly. The 
applicant appealed to the Assistant Commissioner of Income-tax 
but his appeal was dismissed. He then made an application to the 
Income-tax Commissioner with the result that we have this refer- 
ence before us. 

In the course of the argument learned Counsel appearing for 
the Income-tax Department pointed out that the Assistant Com- 
missioner of Income-tax in his order had said that the payment 
could not be considered as an e» gratia one. The Assistant Com- 
missioner said : “ Evetb if there was no out and dried agreement 
between the employer and the'employee regarding the remuneration 
for services rendered, still the latter must have been well aware 
that he would be suitably recompensed for his labours, although as 
to the actual amount he had to trust to the good sense of the direc- 
tors ”, It seems to us that the learned Assistant Commissioner in- 
tended to find that there was no definite contract which could be 
enforced and therefore in that sense the payment was a matter of 
grace on the part of the directors, but that question is of no import- 
ance because we have to deal with the question of law which has 
been stated and the Income-tax Commissioner has asked for our 
opinion upon the assumption that the payment on the part of the 
directors was voluntary and without any previous agreement or 
understanding. 
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Learned Counsel for the Income-tax J>epartment has also 
argaed that the reference really raises two independent questions of 
law, viz., (1) whether this allotment of shares amounts to income 
within the meaning of the Act and (2) whether, if it amounts to 
income, it is income which is exempted within the meaning of 
Section 4 (3) (vii) of the Act, t.e., whether it was receipt, not being a 
receipt arising from bnsiness or the exercise of a profession, 
vocation or oconpation which is of a oasnal and non-recnrring 
nature and is not by way of addition to the remuneration of an 
employee. We do not think that the two questions can be con- 
sidered as entirely separate and independent. 

In the case of the Commissioner of Ineome-tax, Bengal v. Shmo 
Wallace a/nd Company their Lordships of the Privy Council said ; — 

“Some reliance has been placed in argument upon Sec. 4 (3) 
(v) which appears to snggest that the word ‘ income ’ in this Act 
may have a wider significance than would ordinarily be attributed 
to it. The sub-sections say that the Act * shall not apply to the 
following classes of income ' and in the category that follows, clause 
(v) runs : — ‘ Any capital sum received in commutation of the whole 
or a portion of a pension, or in the nature of consolidated com- 
pensation for death or injuries, or in payment of any insurance 
policy, or as the accumulated balance at the credit of a subscriber 
or to any such Provident Fund’. Their Lordships do not think that 
any of those sums, apart from their exemption, could be regarded 
in any scheme of taxation as income, and they think that the cla- 
use must be due to the over anxiety of the draftsman to make thj B 
clear beyond possibility of doubt. They cannot construe it as en- 
larging the word * income ’ so as to inolq^e receipts«of any kind 
which are not specially exempted 

The result is that a receipt may not be income within the 
proper connotation of that term and yet may come within the ex- 
ceptions in Sec. 4 (3) of the Act. We must decide whether this 
allotment of shares is income assessable under the Act after con- 
sidering all the circumstances and applying not only the ordinary 
meaning of the word ‘ income ’ but also the terms of the relevant 
part of Sec. 4 (3) of the Act. 

Their Lordships in the case to which we have referred pointed 
out that the word ‘ income ’ was not defined anywhere in the Act. 
They said ; — “ Income, their Lordships think, in this Act con- 
notes a periodical monetary return ‘ coming in ’ with some sort of 
regularity, or expected regularity, from definite sources. The 
source is not necessarily one which is expected to be continuously 
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productive but it mn^t be one whose object is the prodnction of 
a definite return, excluding anything in the nature of a mere 
windfall 

We have to see whether the allotment of shares is income 
within the meaning which has been assigned to that term by their 
Lordships of the Privy Council or whether it can be described as a 
mere windfall. We do not thinh there can really be any doubt 
upon this question. The applicant was not an employee of the 
Pipraich Sugar Factory Limited, although it appears from the re- 
ference that his employer, Syed Jawad Ali Shah, was one of the 
shareholders in the company. This payment was not made by the 
Company to one of its employees for services rendered. The appli- 
cant was not in any way carrying on the vocation of a promoter of 
companies or a share-broker or anything of that kind. He did not 
enter into any contract with the company by which the Company 
promised him remuneration (for assisting in the disposal of shares. 
It may be that the applicant was actuated by a hope that his ser- 
vices if successful would not go unrequited but it is obvious that 
he had no legal claim against the company and that any hope that 
he had was baaed upon the grace and goodwill of the Directors. 
It cannot be said that the applicant’s object was the production of 
any definite return. If he hoped for a return that return was cer- 
tainly not definite in its nature. He may have been actuated by 
a desire merely to assist his employer in disposing of Factory 
hoping thereby to secure his employer’s good- will and gratitude. 
We do not think that the applicant’s activities can be described as 
business which is stated in the Act to include any trade, commerce 
or manufacture or agy adventure or concern in the nature of 
trade, commerce or manufacture. We think that business must 
be some activity which has for its object the acquirement of some 
profit which can be claimed as of legal right. The receipt of the 
shares in this case was certainly in the nature of a windfall. The 
receipt was certainly casual in lits nature. There was no oipeot- 
ation of returns which would come in with any sort of regularity. 

We are aware of the decision of this Court in the case of Qayn 
Prasad Chotey Lai but that was a case which was decided upon its 
own facts. We must not be understood to say that a single trans- 
actioyu of a business nature, such for instance as a money-lending 
transaction which resulted in gain would not justify the assess 
ment of income upon that gain, but a transaction of that kind 
would clearly come within the meaning of the term ‘ ^siness ’ 
and consequently it would not matter whether it was or was not 
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of a oasaal and non-reontring nainre. The facts of the case before 
ns are entirely different. Applying the meaning assigned by their 
Lordships of the Privy Gonncil to the term ‘ income ’ and applying 
also the provisions of Sec. 4 (3) (vii) of the Act we are satisfied 
that this receipt of the shares in the company was not income 
assessable under the Act. 

Oar answer to the reference is that the allotment of shares 
did not amount to income assessable under the law and that the 
receipt was exempt from assessment. The assesaee's costs shall be 
paid by the Department. We assess the fee of the Counsel for In- 
come-tax Department at Ps. 160. A certificate shall be filed with- 
in six weeks. 

Beferenee answered aceordmgly. 


[In the Madras High Cottbi.] 

COMMISSIONER OP INCOME TAX, MADRAS 

V. 

S. L. MATHIAS. 

Lraoh, 0. J., Vabadaohariar, J., and King, J. 

October IS, 1987. 

Appeal to Pmvy OotJNoni—'StTBSTANTiAL. Question op Law’ 
— Tax Involved Less than Rs. 10,000 — Power to Obant 
Leave— Costs — High Court Has No Power To Impose Condi- 
tion That Appellant Shall Bear Costs op Appeal to Privt 
Council— Indian Income Tax (XI of 1922J, Sec. 66- A. 

The High Court has no power on grwtAvng leave to appeal to 
the Privy Council in an income-tax case to impose a condition that 
the appellant should bear the costs of the appeal. 

Where the amount of income-tax in question in an application 
for leave to appeal to the Privy Council was only Bs. 8,600 and it 
was contended on behalf of the assesses that, as the amount in- 
volved was less than Bs. 10,000 leave shduld not be granted but it 
appeared that the question would arise »n successive years so long as 
the assesses carried on his business and there was also a substantial 
question of law to he decided, the High Court granted leave to appeal. 

Case referred to : 

Raiabajeswaba Sbthupathi V, Tiruneelaeantam Sbrvai 
[1928] (44 M.L.J. 217; A.I.R. 1928 Mad. 282 ; 72 I.C. 260), 
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Petition for lea^e to appeal to the Privy Gonnoil from the 
Judgment of the Madras High Court in O. P. No. 181 of 1936 
reported as Oommiasioner of Income-tax^ Madras v. S. L, Mathias 
(1937 Income Tax Reports, p. 435). 

M. Patarijali Sastri for the Commissioner of Income-tax. 

M, Subbaraya Aiyar, for the Assessee. 

JUDGMENT. 

Lbaoh, C. J. — ^The Commissioner of Income-tax applies for a 
certificate permitting him to appeal to His Majesty in Council in 
respect of a decision of this Court on the effect of the second pro- 
viso to Sec. 4 (2) of the Indian Income-tax Act. There can be no 
doubt that the question involved is a substantial question of law. 
As a matter of fact this Court placed a different interpretation on 
the proviso from that placed upon it by the Calcutta High Court. 

The application is, however, opposed by the respondent on the 
ground that an appeal to His Majesty in Council would put him to 
considerable expense. He contends that if leave is granted it should 
be subject to the condition that the income tax authorities pay his 
costs. It is quite clear that we have no power to impose any such 
condition and this was pointed out by this Court in the case of 
Bajarajesviari Sethupathi v. Tiruneelakantam Servai (44 M.L.J. 
217). Our powers are confined in this respect to those conferred 
by Sec. 66-A of the Income-tax Act and the provisions of the Code 
of Civil Procedure, which have been made applicable to such 
appeals. Their Lordships of the Privy Council have on occasions, 
stipulated in granting special leave to appeal that the appellant 
shall bear the costs. But we have no such powers, as 1 have already 
indicated. *When the trppeal is heard in the Privy Council their 
Lordships will then decide the question of costs. 

The learned Advocate for the respondent also says that leave 
should not be granted because the amount involved is less than 
Bs. 10,000. The actual amount of the tax in question in Bs. 8,500. 
But the respondent carries. on as a planter a large business in the 
Mysore State and the question will arise each year while he re- 
mains in this business. Therefore, in the end the aiqount of tax 
will be very considerable. The learned Advocate has in this con- 
nection referred to the decision in Bajarajestoari SetJmpathi v. 
Tiruneelakantam Servai, as the Court there refused leave to appeal 
to His Majesty. That was a case . in, which the petitioner was 
wishing to challenge a decision in respect of arrears of r6.nt. There 
was a large number of respondents, but in each case the amount 
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owed ox alleged to be owed was very small. The deoisioa does 
not apply to the present case because the amount involved, as 1 
have indicated, is really substantial. The application for a certifi- 
cate will therefore, be granted. 

heme granted. 


[In Thb Naofub High Gottsi] 
OOMMISSIONER OF INCOME TAX, 0. P. & U. P. 

V. 

MOTIEAM NANDRAM. 

Sep. 80, 1936 ; Nov. 6, 1986. 

Stjbhedab, Pollooe, and Gbitbb, A. J. Cs. 

September 1, 1937. 

PoBiiOOK and Digbt, JJ. 

Loss — Oapiial Loss and Tbadino Loss — Assbssbb An- 
VANOiNO Monby on Inxbbbst pob Sboubino Oboanisino Aobnoy 
op Oil Company— Advanob Rbpayablb with Inxbbbst out op 
Deposits op Sbllino Aobnxs Rboommbnobd by Assbssbb — 
Assbssbb Entitlbd to Commission on all Sales Eppboxbd by 
Company — Advanob, Whetebb Loan ob Investment op Capital 
TO Aoquibb Business — Loss op Advanob, Whbihbb Tbadino 
Loss OB Capital Loss— Indian Inoomb Tax Act (XI op 1922), 
Sbo. 10 (2) (ix). 

The aesessee carried on business in cloth, yarn and money- 
lending. In 1980 they deiposited with an oil company ^s. 5,000 in 
eonsidercaion of an agreement which, inter alia, j)rov«(2ed as follows : 
The assessees were appointed Organising Agents of the oil company 
for 5 years Jor a particular cerea. They were to recommend selling 
agtnAs. Sales were to he conducted entirely by the company and the 
selling a>gents, but the assessees were to receive a certain commission 
on all goods sold by selling agents within the area, and also on 
all sales of oil effected in the area by the company. The deposit was 
to remain at the disposal of the company for the purpose of the com- 
pany's business, and was to carry an interest of 7 per cent, per annum, 
until it toas repaid out of the deposits made by the selling agents. 
After the assessees had recovered a part of the deposit, the com- 
pany went into liquidation and though the assessees obtained a decree 
for Bs. 89,600 against the company they were unable to realise this 
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amount, and they therefore claimed in the year 1982~88 that this 
amount should he deducted from their other income as a loss in 
business. On a ref erenee by the Commissioner : 

Held, per Sttbhbdab, A,J.0., and Gbtjbe, A.J.O., (Pollook, 
A.J.O., disaentiag)-— ifeoi the deposit made by the assessees was in 
the nature of a loan made by the assessees in the course of their 
money-lending business out of their floating or circulating capital 
and the loss incurred was therefore allowable as a trading loss in 
compuHng thfiir income. 

Per PoiiiiOOK, A.J.C, — The deposit was money invested in ac- 
quiring a new business, it was not a loan made in the course of the 
assessees* money-lending business nor money laid out in the ordinary 
course of an existing business, and, being in the nature of a capital 
expenditure, could not be deducted in computing the assessees’ income. 

Gases referred to — 

Athebtob V. Bbitish Ibst7i.aibi> Gablbs, Ltd. [1926] (10 
Tax Gas. 166; 1926 A.G. 206 ; 95 L.J.K.B. 336; 42 T.L.E. 187). 

Boabd op BsvBBtTB V. Abobaohalam Ghbttiab [1923] (1.L 
E. 47 Mad. 197; 1I.T.G. 288.) 

GbabIiBS Mabsdbn and Sons v. Cohuxssionbbs op Xndand 
Ebvbndb [1919] (12 Tax Gas. 217). 

Ghbttiappa Ghbttiab v. Gommissionbb of Inoohb Tax, 
Madbas [1930] (A.I.E. 1930 Mad. 119; 122 I.G. 349 ; 41.T.G. 188). 

Gist op London Gontbaot Gobpobation Ltd. v. Sttdbs 

[1887] (2 Tax Gas. 239 ; 4 T.L.E. 61). 

“ GotrNTBSs Wabwiok ” Stbamship Go. Ltd. v. Ogo. [1924] 
(8 Tax Oas^ 662 ; 1924, 2 K.B. 292 ; 93 L.J.K.B. 736 ; 131 L.T. 
848). 

Gommissionbb op Inoomb Tax, Madbas v. A. S. Ohbtt; 
[1928] (A.I.E. 1928 Mad. -902 ; 110 LG. 629 ; 8 IT.O. 44). 

Gohmissionbbs op Inland Ebvbnttb o. Gbanitb Oitx Stbam- 
ship Go., [1927] (6 A.T.O. 678 ; 1927 See. Gas. 706 ; 18 Tax Gas. 1). 

John Smith & Son v.'<Moobb [1921] (2 A.G. 18 ; 12 Tax Gas. 
266 ; 90 L. J.P.G. 149 ; 126 L.T. 481). 

Eangba Vallby Slatb Go. Ltd., v. Gommissionbb op Inoomb 
Tax, Madbas [1986] (7 I.T.G. 376; I.L,E. 16 Lab. 479 ; 1986 
LT.E. 824;87 P.L.E. 749). 

Laeshmanan Ghbttiab v. Gommissionbb op Inoomb Tax, 
Madbas [1980] (68 M.L.J. 68;A.I.B. 1980 Mad. 121 ; 124 LC. 
161;4LT.G.200). 
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Case stated by the Commissioner of Income Tax, 0. P. and 
TJ. P. under Sec. 66 (2) of the Indian Income'^-tax Act (XI of 1922). 

STATEMENT OF THE CASE. 

“ Indian Income-tax Act, 1922, Sec. 66 (2) — Reference in the 
matter of Messrs. Motiram Nandram of Hinganghat. 

Case stated at the instance of Messrs. Motiram Nandram of 
Hinganghat, District Wardha, a Hindu undivided family (herein- 
after referred to as the assessee) by the Commissioner of Income- 
tax, Central and United Provinces, under Section 66 (2) of the 
Income-tax Act (hereinafter referred to as the Act) for the decision 
of the Hon*ble the High Court of Judicature at Nagpur of the 
questions of law set out in paragraph 3 of this statement, arising 
out of the appellate decision under Sec. 31 of the Act of the Assist- 
ant Commissioner of Income-tax, Jubbulpore, against the assess- 
ment to income-tax for the year 1933-84. 

2. Facts of the Case. — The assessee carries on cloth, yarn and 
money-lending business. Por the assessment year mentioned 
above the Income-tax Officer, Wardha, assessed it in the amount 
of Ra. 20,407 to income-tax amounting to Es. 1,666-12-0 and sur- 
charge thereon amounting to Es. 416-11-0. The assessee had de- 
posited a sum of Es. 60,000 with the Kerosena and Mineral Oil 
Company of Bombay (hereinafter referred to as the Company) 
under an agreement dated December 17, 1930 (Appendix A). After 
it had recovered a part of the money the company went into liqui- 
dation. The assessee sued the company and obtained a decree for 
Es. 82,600 but was unable to recover the amount. It accordingly 
claimed it as a bad debt but the Income-tax Officer disallowed it 
on the ground that the amount depositedr was in the*nature of a 
security deposit and that the loss arising out of it was a loss of 
capital and not a trading loss such as could be allowed by way of 
a bad debt. Relevant extract from the assessment order will be 
found in Appendix B, The assessee appealed contendin'g (1) that 
the deposit was made in the regular course of its money-lending 
business, (2) that it represented money laid out for business pur- 
poses with a view to earn increased profits, (8) that it was in the 
nature of a loan to the Company which had agreed to pay interest 
at a specified rate, (4) that in any case it was an advance against 
the cost of goods to be supplied by the Company through it as an 
Organising Agent to the selling agents whose fidelity the assessee 
had guaranteed to the Company and (6) that therefore the amount 
should be allowed as a bad debt arising out of the agreement as a 
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bnBiness transaction. Upon a consideration of the various clauses 
of the agreement the'Assistant Commissioner held that the deposit 
was neither a loan nor an advance against the cost of goods and 
that it did not represent money laid out in the course of business 
but was, as held by the Income-tax Officer, purely a security de- 
posit the object of which was to finance the Company and to secure 
and acquire a new business or a new source of income. He, there- 
fore, disallowed the contentions. A copy of the relevant extract 
from his appellate order is in Appendix C. The assessee has now 
applied for a reference to the Hon’ble the High Court on the ques- 
tions said to be questions of law propounded by it in the petition 
under Sec. 66 (2) (Appendix D.) As I agree with the reasons given 
by the Assistant Commissioner, 1 am nnable to give the assessee 
the relief it desires. 

3. Question for the Decision of the Hon’ble the High Court. — The 
four questions framed by the assessee ate really different arguments 
for the same point and it will be enough, in my opinion if your 
Lordships decided the following question only. In the event of the 
decision being in the negative it will enable me to give the assessee 
all the relief sought for by it : 

“ Having regard to the terms of the agreement (Ex. A) and 
the other circumstances of the case, was the Assistant Commis- 
sioner justified in holding that the item of Bs. 32,000 was not a 
trading loss but a loss of capital ? ” 

4. Opinion of the Commiuioner. — ^For the many reasons given 
by the Assistant Commissioner I am of the opinion that the ques- 
tion should be answered in the affirmative. 

[The reasons given by the Assistant Commissioner which are 
adopted by* the Commissioner appear in the following passage ex- 
tracted from the Assistant Commissioner’s order: — 

“Upon a consideration of the terms of the agreement dated 
the 17th December 1930 I am clearly of opinion that the deposit 
was neither a loan nor an advance towards the cost of goods, nor 
did it represent money laid out for business, but that it was 
merely a security deposit, the object of which was to finance the 
company and to secure and acquire a new business or a new 
source of income. 

According to article 4 of the agreement the petitioners were 
appointed organising ^ents with a power of attorney (article 6) in 
consideratibn of the deposit, and the mere fact the company 
agreed to pay interest would not convert it into a money-lending 
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transaction. Under articles 4 and 5 the deposit was to “ remain 
at the disposal of the Company ” and the o'ompany was entitled 
" to nse the said deposit for the purposes of the company’s busi- 
ness That the deposit was also not by way of an advance towards 
future supplies is made abundantly clear by the terms of article 13, 
which says that “ the organising agents shall not effect any sales 
of the company’s kerosene and motor spirit themselves These 
provisions in the agreement clearly show that the deposit was 
made with a twofold object, firstly to acquire the organising agency 
as a new business, and secondly to give an assurance to the com- 
pany regarding the petitioner’s good faith and business standing, 
in a word, as a security of their honesty and capacity to organise 
the company's business and as a guarantee for the payment of the 
price of goods supplied to the selling agents. 

4. Stress is however, laid on the fact that the petitioners 
were entitled to receive back the deposit money as and when de- 
posits came in from the selling agents and on the condition in 
article 9 which says that “ the company shall not be bound to meet 
any indents to such extent as are not covered by the security depo- 
sits of the selling agents unless the organising agents pay to the 
company such further deposits as may be required to cover the 
excess But upon a proper interpretation this term simply 
means that the deposit, whether made by the selling agents or by 
the organising agents, was as already stated merely by way of secu- 
rity for the payment of price of goods supplied and is not to be 
treated as an advance. The Company was entitled to hold the 
amount as a deposit /or all times as a security for the payment of 
the price of goods that might be supplied by it from time to time 
to the selling agents. The price of the goods was to be paid inde> 
pendently of and in addition to the deposit and it cannot, therefore, 
be treated as an advance t^ainst goods. In this connection I may 
refer to the discussion at pages 664-667 of the 8rd Edition of the 
Lots of Income4aain India by Sundaram, I, therefore, bold that 
the deposit was money invested for the purpose of acquiring a 
new business ; that it was merely a security deposit in the above 
sense; that it was notaloAu as part of the petitioners ’ money- 
lending business nor money laid out in the ordinary course of busi- 
ness of an ea^ssHny business, nor even an advance against goods or 
stock-in-trade to be supplied by the company ; that it was nothing 
but a capital investment and that the loss is not deductible either 
as a bad debt or a trade loss. The objection is ther^ore overruled. 
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The case was heard by Sabhedar and Pollock, A. J. O’s., who 
disagreed and delivered the following opinions on 30th September 
1936. 

D. N, Ghotidri, for the Commissioner. 

JUDGMENT. 

Sttbhbdab, a. J. G. — This is a reference under Sec. 66 (2) of 
the Indian Income-tax Act (XI of 1922), by the Commissioner of 
Income-tax, Central and United Provinces, in the matter of the 
assessment of the income of Messrs. Motiram Nandram (herein- 
after called the assessees) carrying on cloth, yarn and money-lend- 
ing bnsiness at Hinganghat. In the return of the income for the 
purpose of assessment for the year 1933-34 the assessees claimed a 
dednction of the sum of Bs. 39,600 from their taxable income as a 
loss in bnsiness under the following circnmstances. In consider- 
ation of securing the Organising Agency of the White Kerosene 
and Meneral Oil Company of Bombay (hereinafter called the Com- 
pany) the assesses had deposited with the Company Bs. 60,000 on 
terms embodied in an agreement dated the 17th December 1980 
(Appendix A). The aforesaid deposit was to be nsed by the Com- 
pany in their bnsiness, but was repayable to the assessees with 
interest at 7 per cent per annum ont of the deposits which were to 
be made by the “ Selling Agents ” with the company to cover 
the price of oil to be supplied to them by the Company for 
sale. Besides the return of the aforesaid deposit with interest the 
Company had further agreed to pay to the assessees all the expen- 
ses incidental to the organisation and carrying on of the Agency 
bnsiness and also a commission, on the value of the goods sold by 
the “ Selling Agents by way of remuneration. The Company 
however went into liquidation before the assessee could recoup 
the deposit. They accordingly filed a suit in the High Court of 
Bombay against the proprietors of the Company and the Ofloial 
Assignee and obtained a decree for Bs. 42,272-2-0 and coats, but aef 
the decretal amount could not be fully recovered, the irrecoverable 
balance of Bs. 39,600 was written off by the assessees as a 
bad debt. 

2. The Income-tax Officer disallowed the claim of the asses- 
sees for the following reasons : — 

" The whole transaction is a mere investment of capital by 
way of security. It is not a money-lending loan advanced. It 
carried interest at 7 per cent, as it was a mere deposit for security, 
which every oil company ^ent had to do. Assessees’ money- 
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lending to debtors carries interest ranging from 16 per cent, to 25 
per cent. Thns the alleged bad debt is a mere capital loss and is 
disallowed 

3. This order was upheld by the Assistant Commissioner on 
appeal, though on somewhat different grounds. The Assistant 
Commissioner held “ that the deposit was neither a loan nor an 
advance towards the cost of goods, nor did it represent money laid 
out for business, but that it was merely a security deposit, the 
object of which was to finance the Company and to secure and 
acquire a mv> business or a new source of income ”. 

4. Although four definite questions were raised by the assessee 
in their application for reference, the learned Commissioner, being 
of the opinion that all the questions were really different argu- 
ments for the same point, has referred the following question only 
for the decision of this court : — 

" Having regard to the terms of the agreement (Ex. A) and 
the other circumstances of the case, was the Assistant Commis- 
sioner justified in holding that the item of fis. 89,500 was not a 
trading loss but a loss of capital ? ”. 

6. On behalf of the Commissioner, JSa» Bahadur Chaudhri 
contended, that, as the deposit made by the assessee with the 
Company was simply an investment of capital for the acquisition 
of a new business in oil and was neither a loan nor an expenditure 
incurred solely for the purpose of earning profits in the business 
already carried on by them, its loss could not be regarded as a trad- 
ing loss. On the other hand, the learned Counsel for the assessees 
maintained that although the transaction might not prima fade 
appear to be in the nature of a loan, pure and simple, it clearly 
represented money laid out wholly in the existing business with 
a view to earn increased profits. In the alternative it was contend- 
ed that, on a strict interpretation of the terms of the agreement bet- 
ween the assessees and the Company, under which the deposit was 
made, it was nothing short of an advance towards the cost of goods 
to be supplied by the Company tb its various “ Selling Agents.” 

6. The question for decision, therefore, simply narrows down 
to this : was the deposit of Bs. 50,000 made by the assessees with 
the Company in the nature of a capital investment in a new busi- 
ness of dealing in oil, or was it made in the course of their money- 
lending business With a view to earn increased profits which the 
assessees expected to make out of the Organising Agency which 
they' secured from the Company in consideration of making the 
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aforesaid deposit? The distinction between capital expenditnre 
and revenne expendifnre, fixed capital and cironlating or floating 
capital thongh vital, is indeed so fine that no authority has ever 
accurately defined these terms. Each reported case, in which the 
question whether a partionlar expenditure should go to the capital, 
or the revenue account, appears to have been decided with refer- 
ence to its peculiar facts. 

7. In the Oommissioners of Inland Revenue v. Granite etc. 
Steamship Co, {6 A.T.0. 671) it was observed that “broadly speak- 
ing, outlay is deemed to be capital when it is made for the initia- 
tion of a business or for a substantial replacement of equipment “. 
In John Smith and Sons v. Moore (1921, 2 A.0. 12 at 19) Viscount 
Haldane made the following observations in this connection ; — 

“ My Lords, it is not necessary to draw an exact line of de- 
marcation between fixed and circulating capital. Since Adam 
Smith drew the distinction in the Second Book of his Wealth of 
Nations, which appears in the chapter on the Division of Stock, a 
distinction which has since become classical, economists have never 
been able to define much more precisely what the line of demar- 
cation is. Adam Smith described fixed capital as what the owner 
turns to profit by keeping it in his own possession, circulating capi- 
tal as what he makes profit' of by parting with it and letting it 
change masters. The later capital circulates in this sense 

’ 8. Paragraph 41, Part III, of the Indian Income-tax Manual 
after describing “ irrecoverable loans, ” states : — “ The irrecover- 
able loans in the sense referred to in this paragraph are sometimes 
confused with the ‘ bad debt’ described in paragraph 87, but they 
are of totally different nature. Money lent out on interest is the 
stock-in-trade of a monly lender or banker and loss of such stock- 
in-trade can clearly be regarded as a trading loss like the loss of 
the stock-in-trade of any other trader, where the loss is not covered 
by insurance. In settling claims of this nature the question has 
always to be considered whether money-lending is or is not a part 
of the business of the trader in question 

9. It is admitted that the assessees in the present case, carry 
on business in cloth, yarn and money-lending, the income arising 
out of which is the subject of assessment. It is also clear from the 
terms of the agreement entered into between the assessees and the 
Oompany that the assessees had no concern with the business of 
purchasing and selling the goods of the Company which was to be 
conducted solely by the “ Selling Agents”, who were to be selected 
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by the assessees but appointed by the Company : in other 
words, the assessees had nothing to do with oil business in which 
the Company and the “ Selling Agents ” were alone interested. It 
therefore follows that the assessees did not acquire any new busi- 
ness in oil by investing in it the amount of Rs. 60,000 which they 
deposited with the Company as consideration for securing the 
Organising Agency. 

10. The fourth clause of the agreement definitely provides for 
the return of the deposit in these terms : 

“ The said sum of Bs. 60,000 shall remain at the disposal of 
the company for the purpose of the company’s business and shall 
carry interest at the rate of 7 per. cent per annum until the deposit 
is returned by the Company to the Organising Agents out of the 
Selling Agents’ deposits as hereinafter provided ”. 

The ‘ provision ’ is to be found in clause 6, which says : — 

“ The Company hereby authorises the Organising Agents to 
retain and appropriate selling Agents’ deposits to be received by 
them to the extent only of Bs. 60,000 for the return of their own 
deposits. All deposits to be received by the Organising Agents 
from the selling Agents of the Company in excess of the said sum 
of Bs. 60,000 shall be received by the Organising Agents for and 
on behalf of the Company and remitted to the Company in Bom- 
bay. The Company shall give to the Organising Agents a power 
of attorney authorising them to receive deposits from the selling 
Agents of the Company ”. 

The learned Assistant Commissioner was entirely wrong in 
finding that “ The Company was entitled to hold the amount as 
deposit /or all times as a security for the payment of,^he price of 
goods that might be supplied by it from time to time to the selling 
Agents ”. There is nothing in the agreement to warrant this find- 
ing. The deposits made by the “ Selling Agents ” were undoubt- 
edly to remain with the company for all times as security fox the 
payment of the price of the goods that might be supplied by it from 
time to time to the *' Selling Agents 

11. Under clause 10 of the agreement the Company was to 
provide the Organising Agents with such staff as the Company 
might deem necessary, at the Company’s' expense, for the organis- 
ing Agencies and Depots, and the Company was likewise to provide 
free office accomodation for a representative of the Organising 
Agents and a monthly allo^vance of Bs. 160 for the salary of such 
a representative.' The Company also undertook to defray the rail- 
way and other expenses of the Organising Agents incurred in 
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oonnection with the btisiBess of the Gompany. By clause 11 the 
Company further agfeed to give to the Organising Agents commis- 
sion on all sales of goods seld by the Company through the “Sel- 
ling Agents ” at rate specified therein. 

12. Although the agreement between the assessees and the 
Company may, at first sight, appear to involve two separate trans- 
actions, vie,, (a) an advance of Bs. 50,000 (termed deposit) by the 
assessees to the Company repayable with interest as specified in 
clauses 4, 5 and 6 of the agreement, and (b) the appointment of 
the assessees by the Company as Organising Agents on terms 
specified in clauses 10 and 11 of the agreement, the transaction is 
in essence one of money-lending. It would not at all differ, for 
instance, from an agreement, which the proprietor of a large estate 
might enter into with a money-lender for borrowing from the latter 
say one lakh of rupees at 3 per cent per annum rate of interest and 
agreeing to appoint the money-lender as manager of the estate on 
a salary of Bs. SOO per month with a stipulation that a certain 
percentage of the profits of the estate be taken annually in liqui- 
dation of the loan. 

13. Money which temporarily goes out of a money-lender's 
hand under an agreement of repayment with interest or other ad- 
vantages of value, can hardly be regarded as “ capital expenditure ” 
in the sense in which the term is ordinarily understood in the ad- 
ministration of the income-tax law. For example, when a money- 
lending concern takes lands in lieu of debts due and then makes a 
profit by the sale of those lands, such profit is the profit of the 
money-lending business, as has been held in Ohettiappa Chettiar v. 
Oommitsioner of Income Tax, Madras (A.I.B. 1930 Msbdras 119). 
Similarly in Lakshmc^an Chettiar v. Commissioner of Income Tax 
(58 Mad. L.J. 68 F.B.) it was held that the profits obtained by the 
sale of the rubber plantations taken in liquidation of a debt were 
not exempt from taxation. Likewise the profits arising out of a 
money-lender's exchange business ” was treated in Board of 
Revenue v. Arunachdlam Chettiar (8 I.L.B. 47 Mad. 197 S.B.) as 
profits arising out of the business of a money-lender. The following 
observations of Oavb, L.O., Atherton v. British etc. Cables (10 T.O. 
166) may usefully be cited in this connection : 

“ A sum of money expended not of necessity and with a view 
to a direct and immediate benefit to the trade, but voluntarily and 
on the grounds of commercial expediency and in order indirectly 
to facilitate the carrying on of the business, may yet be expended 
wholly and exclusively for the purposes of the trade ”. 
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14. It has already been noticed that under the agreement the 
assessees acqnired no interest whatsoever in the business of the 
company, namely, that of dealing in oil. It should also be noted 
that the assessees did not pay to the Company the amount of 
Bs. 50,000 absolutely but made a deposit of it on the express 
condition of its being returned to them with interest and of their 
being appointed Organising Agents on terms specified in the agree- 
ment. The deposit, moreover, was not a “security deposit” as 
erroneously held by the Income-tax authorities. In my opinion, 
then, the transaction was nothing short of a loan or debt. In 
Stroud’s Judiidal Dictionary “Debt” is defined as a sum payable 
in respect of a liquidatory money demand repayable by action 
As a matter of fact, the assessees did obtain a decree in respect of 
the balance of their deposit against the insolvent proprietors of 
the Company and the Official Assignee of Bombay. The assessees 
being money-lenders by profession, the deposit of Bs. 60,000 on 
the above terms must therefore be understood to have been made 
by them in the course of their money-lending business out of their 
“ floating or circulating capital ” (stock-in-trade) and not by way 
of investment of “ fixed capital ”. The fact that the deposit carried 
the low rate of interest at 7 per cent, per annum only does not at 
all affect the position, as the transaction was undoubtedly expected 
to bring in much more profits to the assessees from the Organising 
Agency than they normally earned in the shape of interest. That 
being the position, it follows that the loss in connection with the 
aforesaid deposit must be held to be a “ trading loss ” of a money- 
lender within the meaning of paragraph 41, Part III of the Income- 
tax Manual. 

16. Por the foregoing reasons I wouJd answer tbe question 
under reference in the negative. 

PgiiLOOK, A.J.O.— I regret that I am unab\e to agree that 
the loss on account of the deposit was a trading loss of money- 
lender within the meaning of paragraph 41 of the Indian Income 
tax Miauual. Prom the agreement (Appendix A) it appears to me 
that Bs. 60,000 was advanced by the assessees to the company in 
order to secure the appointment of organising agents for 6 years 
for the area specified. By that agreement the assessees were to 
recommend selling agents who would make deposits and work on 
specified terms, and if they were unable to secure selling agents 
who were willing to make deposits, they were to recommend per- 
sons for appointment as selling agents on a salary basis; The 
company undertook to pay a commission of 1 per cent on all goods 
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sold by the company’s selling agents within the teriitory specified, 
a commission of 4 pdr case of kerosene, and a commission of 2 as. 
6. p. per gallon of motor spirit. This commission was to be divided 
between the assessoes and the selling agents as might be agreed 
upon between the company, the assessees and their selling agents. 
The company farther agreed to pay a commission to the assessees 
on all sales of fuel oil effected in their territory by the company at 
the rate of Bs. 2-8-0 per ton and at an enhanced rate of Bs. 6 per 
ton if the assessees canvassed the sales, sabjeot to the condition that 
commission should be Bs. 2-8-0 only on sales to public bodies 
effected by the assessees with the previous sanction of the company. 
The purpose of the agreement was to enable the company to extend 
its operations over a new area and to give the assessee a share in 
the profits obtainable in that area. 

2. The assessees were then carrying on a cloth, yarn and 
money-lending business, and this deposit, which was repayable to 
the assessees as it was replaced by the deposits of selling agents, car- 
ried interest meanwhile at 7 per cent per annum, but, in my opi- 
nion, it was in order to secure the commission and not the interest 
that the assessees deposited Bs. 50,000 with the company. The loans 
advanced to borrowers in the ordinary course of their money-lend- 
ing business carried interest ranging from 16 to 26 per cent per 
annum and an offer of 7 per cent per annnm would not attract the 
assessees. The deposit of Bs. 50,000 appears to have been an 
investment of surplus capital in a new business rather than a loan 
in the ordinary money-lending business. 

3. Under Sec. 10 (1) of the Indian Income Tax Act the tax 
shall be payable by an assessee under the head Business ” in res- 
pect of the profits or ghins of any business carried on by him, and 
under sub-sec. (2) . certain deductions may be made. The only 
deduction with which we are concerned in this case is that contain- 
ed in clause (ix) which permits the deduction of any expenditure 
(not being in the nature of capital expenditure) incurred solely for 
the purposes of earning such profits or gains. The expenditure in 
this case was, in my opinion in the nature of capital expenditure 
as it was made not for the purpose of carrying on the business 
which the assessees then had but for the purpose of acquiring a 
new business in oil. In Oommittioner of Income Tax^ Madras v. 
A. 8. Ohetty (A.I.B. 1928 Mad. 902), where a contractor boi^ht off 
a competitor by a payment of Bs. 12,000, it was held that this was 
expenditure in the nature of capital expenditure, and the princi- 
ple there laid down, following the decisions in City of London Ooti* 
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tract Corporation Ltd. t. Styles (2 Tax Oas. 239) John Smith & 
Son V. Moore (2 A. 0. 18) and “ Countess of Warwick ” Steamship 
Co. V. Ogg (8 Tax. Oas. 662), was that the money was paid not for 
the purpose of working of a contract but of getting it, that it was 
the price that had to be paid to obtain the contract at all, jnst as in 
the present case the money was paid in order to secnre the appoint* 
ment of organising agents. Another case which 1 think is relevant 
is Charles Marsden d Sons v. Commissioners of Inland Itevenue (12 
Tax Oas. 217) cited at page 666 of Sundaram's Law of Income- 
tax in India, 3rd Edition, as follows . — 

“ In order to establish a new source of supply, a paper-maker 
in the United Kingdom advanced money to a wood-pnlp manu- 
facturer in Oanada, the money bearing interest and being repayable 
gradually when supplies were made. During the war the British 
Qovernment stopped the import of wood-pnlp and the Oanadian 
firm disclaimed all liability in respect of the advance. Held, that 
the advance was in the nature of capital expenditure 

In that case too it is to be noted that the money advanced was 
to bear interest and was to be repaid gradually as the supplies were 
made. 

4. I am therefore of opinion that the Assistant Commissioner 
of Income Tax was correct in holding that the deposit was money 
invested in acquiring a new business and that it was not a loan 
made in the course of the assessee’s money-lending business, nor 
money laid out in the ordinary course of an existing business. It 
was in my opinion an expenditure in the nature of capital and I 
would therefore answer the question referred to us in the affir- 
mative. 

[Owing to this difference of opinion th% case was referred to 
Gbubb, A. J. C., who delivered the following judgment on 6th 
November 1936. — Ed.] 

Gbubb, A.J.O. — This is a case under Sec. 66 (2) of the Indian 
Income Tax Act, which has been referred to me owing to a differ- 
ence of opinion of the two learned Additional Judicial Commis- 
sioners who heard the reference. The assessees, Messrs. Motiram 
Nandram, claimed to deduct from their taxable income a sum of 
Be. 89,600 as a loss in business. The section of the Act applicable 
would be Sec. 10 (2) (ix), which allows deduction of “ any expen- 
diture (not being in the nature of capital expenditure) incurred 
solely for the purpose of earning such profits or gains.” The cir- 
cumstances in which the assessees had made the original deposit of 
Its. 60,000 with the White Kerosene and Mineral Oil Compay of 
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Bombay in order toseonrean organizing agency from them as em* 
bodied in agreement* (Appendix A) dated 17-12-30 have been set 
forth in both the opinions and I need not repeat them. Stjbhbdab, 
A.J.O., holds that— 

“The assessees being money-lenders byprofession, the deposit 
of Bs. 50,000 on the above terms mnst therefore be understood to 
have been made by them in the course of their money-lending 
bnsiness ont of their floating or circulating capital (stock-in-trade) 
and not by way of investment of fixed capital 

He therefore holds that the loss is a trading loss, which they 
are entitled to deduct. 

2. On the other hand PoIiLOOE, A.J.G., agrees with the income 
tax authorities that : 

“ the deposit was money invested in acquiring a new bnsiness 
and that it was not a loan made in the course of the assessees’ 
money-lending bnsiness, nor money laid out in the ordinary course 
of an existing bnsiness. It was an expenditure in the nature of 
capital 

3. The question is no doubt not free from difficulty, as no 
clear-cut definition of the phrases ' circulating capital ’ and ’ fixed 
capital ’ can be given, and whether any particular expenditure was 
in the nature of capital must depend on the particnlat circum- 
stances of each case. The citation of other cases, therefore is use- 
ful only by the way of analogy. It would also seem that the trans- 
action entered into between the assessee and the oil Company 
was one of dual nature. From one point of view it was a loan or 
deposit of Bs. 50,000 on which interest at 7 per cent, per annum 
was received ; from the other point of view it was the consider- 
ation paid for securinglihis organising agency. 

4. There are, however, certain considerations which would in 
my view make it inaccurate to describe this venture as a new busi- 
nessk The sum of Bs. 50,000 is, according to paragraph 4 of the 
agreement (Appendix A), put at the disposal of the Company for 
the purpose of the Company’s business. Paragraph 13 provides 
that the Organising Agents are not to effect any sales' of the Oom^ 
pany’s goods themselves. Their duties were to organise the net- 
work of selling agents to be guaranteed by them but appointed by 
the company. Thus they were not actually carrying on the Com- 
pany’s bnsiness itself, .^ain the sum deposited is to be repaid out 
of the deposit made by the Selling Agents. It is clearly not a 
security deposit iWhicb would not be so repayable. It would be 
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also anomalons to describe it as investment of money in a busi- 
ness because in such a case there would be no agreement for its 
repayment. The transaction, therefore, seems to partake more of 
the nature of a loan. No doubt the actual interest attached, 7 per 
cent, is small, but in practice this is made up by commission. So 
the result is the same as if the money had been lent out at higher 
interest. The case cited by Poblook, A.J.G., in paragraph 8 of his 
opinion Gharles Maraden <t Sons v. Commissioners of Inland Re- 
venue (12 Tax Gases 217), seems to me to be distinguishable. 
There money was advanced in order to secure supplies of wood- 
pulp. It bore interest and was to be repaid gradually as the sup- 
plies were made. This amounted really to a payment of price in 
advance, and with all due respect I do not see how it was necessary 
to call that a capital expenditure. The illustration given by Sub- 
HBDAB, A,J.C., of a proprietor borrowing from a money-lender 
and at the same time appointing him manager of the estate seems 
to be in point. Learned Gonnsel for the Gommissioner of Income- 
tax refers me to Kangra Valley Slate Co, Ltd. v. Commissioner of 
Income Tax, Punjab and N. W. F. Provinces repotted at page 375 
of the Beports of Income Tax Gases, Vol. 7. The expenditure 
there was incurred in defending the Gompany’s rights as lessees 
in a suit *brought against the Gompany for possession of certain 
lands with quarrying rights. It was held that this was capital ex- 
penditure incurred to retain a capital asset. These facts are also 
distinguishable, but Lobd Dunbdih’b criterion quoted at the end 
of the case is of general application. He said : 

“ I think it is not a bad criterion of what is capital expendi- 
ture as against what is income expenditure, to say that capital 
expenditure is a thing that is going to b/ spent once and for all 
and income expenditure is a thing that is going to recur every 
year ”. 

In the present case the money was not going to be spent once 
and for ail, but to be returned with interest. That case, therefore, 
really favours the assesses. On the whole I prefer the view taken 
by StTBHBDAB, A.J.G., and think that the transaction should be 
looked upon as a variation of extension of the assessee's money- 
lending business and that the consequent loss should be deducted 
from his assessable income. 

5. The question referred is therefore answered by me in the 
negative. 

The' case was ..then heard by Dioby and PoIiLOOK, JJ., and 
they delivered the following order on the let September 1987. 
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“ In accordance with the opinion of Mb. Justiob Qb^thb the 
question referred tcT us must be answered in the negative. We 
hold that the item of Rs. 89,500 has to be taken as a trading loss 
and not a loss of capital. The reference is thus decided in favour 
of the assossee and he will be allowed Rs. 160 as costs in this 
Court,” 

Question answereA in the negative. 


[Ih the Bombay High Ooubt]. 

COMMISSIONER OF INCOME TAX, BOMBAY 

V. 

JESINOBHAI UOAROHAND. 

Sib John Bbaitmoni, C. J., and Bbaoewblij, J. 

September 27, 1937. 

Hindo Undiviobd Family — Sbpabaiion ov Mbmbbbs and 
C oNVBBSioN Into Fibm — Application fob Rbgistbation op 
Fibm and Assbssmbnt of Fibm as Suoobssob — Maintainabi- 
lity — Pbopbb Modb of Assbssmbnt — Duty op Income -tax 
Offiobbs— Indun Incomb-tax Act (XI of 1922), Secs. 25-A and 
20 (2), 

Where it is found, and an order is recorded under Sec. 86‘A (I) 
of the Indian Income-tax Act, that a Hindu undivided family, 
hitherto assessed as undivided, has separated and the joint family 
property has been partmoriled among the various members in de- 
finite portions, it is not incumbent on the Income-tax Officer to enter- 
tain an aj^tlication made under Sec. 86 -A to register a firm said to 
consist of all the menders of the family so separated and to make 
an assessment on the firm under the provisions of See. 86 (8) even 
if he is satisfied as to the existence of the firm; on the other hand, 
it is incumbent on him to make an assessment of the total income 
received by the joint family as such and hold each member liable 
for his proportionate share of the tax so assessed under the pro- 
visions of Sec. 86-A {8) of the Act. 

THONTBPH OHINNA PuLLAYYA and OTKBBS V. OoMMISSIONBB 
op INOOMB-TAX, Madbas [1986] (1987 LT.R,132; 9 I.T.O. 877) 
followed. 

Case stated by the Gommissionei of Income-tax, Bombay, 
under Section 66 (2) of the Indian Income' tax Act (XI of 1922) 
[Civil Reference No. 7 of 1987], 

1-4 
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In the matter of the Income-tax and Snper-tax assessment of 
Messrs. Jesingbhai Ugarchand a Hinda Undivided Family of 
Ahmedabad, for the year 1935-36. 

STATEMENT OF CASE. 

“ Under Sec. 66 (2) of the Indian Income-tax Act, XI of 1922 
(hereinafter referred to as the Act "), and at the instance of 
Messrs. Jesingbhai Ugarchand of Ahmedabad (hereinafter referred 
to as “ the assesses ”), I have the honour to refer to yonr Lord- 
ships for favour of decision, the question of law set out in para- 
graph 5 below arising out of the order passed by the Assistant 
Commissioner of Income-tax, Northern Division, under Sec. 31 of 
the Act in the matter of the income-tax and snper-tax assessments 
of the assessee for the financial year 1935-86 ended on 3l8t Decem- 
ber 1936. 

2. Facts of the case. — The Hindu undivided family of Messrs. 
Jesingbhai Ugarchand consisted of himself and his seven sons. 
The sources of income of the family were business in cloth, broker- 
age, property, dividends etc. Up to and including the financial 
year 1984-35, the assessee was assessed as Hindu undivided family 
on the sources of income mentioned above. In the course of the 
assessment proceedings for the financial year 1935-86, however, 
the assessee claimed that the family hitherto assessed as undivided 
had separated, that the joint property was partitioned amongst the 
members within the meaning of Sec. 29-A of the Act and that the 
business had been taken over by a firm consisting of himself and 
his sons, one of whom Sarabhai was a minor. In support of this 
claim, a copy of a partition deed in Guzarati executed on 1st Octo- 
ber 1935 was produced. A translation of the said copy is hereto 
annexed and marked Exhibit A. An application for registration 
of the firm under Sec. 26-A was also filed accompanied by a deed 
of partnership in Guzarati dated the 9th November 1935 and it was 
urged that so far as the business income was concerned, the pro- 
visions of Sec. 26 (2) of the Act applied and that the assessment 
should be made thereunder on the said firm as the person succeed- 
ing to the said business. A copy of the application and a transla- 
tion into English of the partnership deed produced are here- 
to annexed and 'collectively matkeci Exhibit B. The Income-tax 
OfiBcer thereafter held an enquiry into the fact of the alleged parti- 
tion afier serving notices upon the members of the family and 
came to the conclusion that as the separation had taken place at the 
end of Samvat 1991 fthe accounting year for the assesshasnt in 
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qaestion being Samvat 1990) it was premature to arrive at any find* 
ing under Sec. 26-A! The claim under Sec. 25-A was accordingly 
rejected by the Income-tax Officer, and the assessee was assessed 
to income-tax and super- tax on an income of Bs. 75,492. The In- 
come-tax Officer further held that Sec. 26 (2) did not apply. A 
copy of the assessment order dated ISth February 1936 is hereto 
annexed and marked Exhibit C. 

3. Against the above orders of the Income-tax Officer, the 
assessee preferred three separate appeals to the Assistant Commis- 
sioner of Income-tax, Northern Division, Ahmedabad, with one of 
which this reference is not concerned. The other two referred 
to the Income-tax Officer’s refusal (a) to record an order under Sec. 
25-A and (b) to grant registration of the firm under Sec. 26-A of 
the Act. The Assistant Commissioner heard the appeals under Sec.* 
31 of the Act and confirmed the action of the I^ome-tax Officer 
by his appellate orders dated 18th April 1930,,'Jtolding that as no 
partition had in fact been effected, the question of the application 
of Sec. 26 (2) to the case did not arise for consideration, partition 
being a condition precedent to the conversion of a Hindu undivided 
family to a partnership firm. A copy of the appellate order is 
hereto annexed and marked Ex. D. 

4. Being dissatisfied with the orders of the Assistant Commis- 
sioner, the assessee applied to the Commissioner of Income-tax 
requesting him to either revise under Sec. 33 of the Act, the Assist- 
ant Commissioner’s decision or refer the case under Sec. 66 (2) of 
the Act to this Honourable Court. A copy of the petition put in 
under the latter section dated 27th May 1936 is annexed hereto 
and marked Exhibit. E. After considering all the facts of the case, 
the Commissioner hdld that the family had separated and that the 
joint family property had been partitioned as required by Sec. 26-A 
of the Act. Consequently, the Income-tax Officer was directe^o 
pass an order under Sec. 25-A recording that the undivided Hindu 
family was separated and that a partition in definite portions had 
taken place among its members. In regard, however, to the claim 
that Sec. 26 (2) should be applied and not Sec. 25-A (2), the Com- 
missioner held as the members of the family had all continued the 
business after partition. Sec. 26> A (^) would operate for the assess- 
ment year 1936-36 to the exclusion of Sec. 26 (2) and that any 
application made for registration would have to be considered in 
connection with the assessment for the following year, v«s., 1936-37. 
A copy of the order passed under Sec. 33 by the Commissioner 
. dated 15th July 1936 is hereto annexed and marked Exhibit F. In 
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view of the aforesaid findings and order of the Commissioner, the 
assessee was requested to state whether he desired to have the case 
referred to the High Court in the matter of the claim that Sec. 26 
(2) of the Act should be applied and not Sec. 25-A (2) and ultimate^ 
ly after certain further correspondence the assessee replied through 
their accountants Messrs. Nagindas and Maneklal by their letter 
dated 19th September 1935, requesting that the case should be 
referred to the High Court. With this letter they sent a copy of 
a letter from Messrs. Payne and Company dated the 7th Septem- 
ber 1936 wherein it was submitted that the following was the 
proper question to be referred to the Court : — 

“ Whether in view of the finding and order of the Commis- 
sioner dated 16th July 1936, assessment ought not to have been levied 
* for 1985-36 on the footing of the partition and separation and 
change of statui^ and partnership which were in operation on the 
date of assessment, namely, 15th February 1936.” 

A copy of the correspondence above referred to is hereto an- 
nexed and marked collectively as Ex. G. I accordingly submit the 
case to your Lordships for favour of decision. 

6. Question of law for the decision of the Honourable Court . — 
The question of law above suggested does not appear to me to be 
appropriate and 1 submit that the following question covers the 
point in dispute and it is accordingly submitted for decision : 

” Whether in a case wher.e it is found as a fact, and an order 
is recorded under Sec. 25-A (1) of the Indian Income-tax Act, that 
a Hindu family, hitherto assessed as undivided, has separated and 
the joint family property has been partitioned among the various 
members in definite portions, it is incumbent on the Ipcome-tax 
Officer to entertain an application made under Sec. 26-A to regis- 
ter. a firm said to consist of all the members of the family so sepa- 
rated, and if satisfied as to the existence of such a firm, to make 
the assessment thereon under the provisions of Sec. 26 (2) or whe- 
ther it is incumbent on him to make an assessment of the total 
income received by the joint family as such and hold each member 
liable for his proportionate share of the tax so assessed under the 
provisions of Sec. 26-A (2) 

6. Opinion of the Commissioner. — As Sec. 66 (2) of the Act 
requires me to give my opinion while forwarding this reference, I 
beg to state that in my respectful opinion Sec. 25-A (2) of the Act 
appliSs and not Sec. 26 (2) on which the assessee relies. The 
former section was introduced by the Income Tax Amendment Act 
III of 1928, and the reason for its enactment was to provide 
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specially for cases in ^which the members of an assessee assessed in 
the past as an undivided Hindu family have been proved to have 
separated and there is a partition of the joint family property. 
Sub-sec. (1) of Sec, 25-A provides first of all for an enquiry by 
the Income-tax Ofl&cer when such a partition is alleged. He is to 
hold the enquiry into the fact of partition after serving notices 
upon all the members of the family and if satisfied, he is to record 
an order stating that the joint family property has been duly parti- 
tioned amongst its members. Sub sec. (2) then lays down that 
when such an order has been recorded, the Income-tax Officer mast 
levy an assessment in the manner laid down therein. This snb- 
sec. (2) is imperative and leaves no option whatever to the Income- 
tax Officer to levy an assessment in some other manner. Not only 
was the Income-tax Officer thus bound to apply Sec. 25-A (2) but, 
as in this case the very same persons who were doing the business 
continned to do it after separation, it can hardly be said that 
another person had succeeded to the business within the 
meaning of Sec. 26 (2) of the Act. There would have been a 
succession by another person within the meaning of the aforesaid 
Sec. 26 (2) had all the members of the family not entered into a 
new partnership or if all the members had continued the whole 
family business, but with some outsider as an additional member 
in the partnership. Even it if be held that the joint family had 
been succeeded in its business by a firm, in accordance with the 
legal maxim that '^generalia spectalibus non derogant”, Sec. 25- A (2) 
would apply and not Sec. 26 (2) as the latter is a general section 
providing for all cases of succession where a business, profession or 
vocation is Qoncerned. ^ 

7. A copy of your Itordships ’ decision may hindly be certi- 
fied to me for further action as required by Sec. 66 (6) of the 
Act 

The Advoeate-Oeneral with the Oovemmet^ Solicitor for the 
Oommissioner. 

M. 0. Setalvad with Payne and Co., for the Assrasees. 

JUDGMENT. 

BBAtruosrx, 0. J. — This is a reference by the Income-tax 
Oommissioner arising in these oiroumstances. The Assessees were 
a Hindu undivided family consisting of a father and seven sons, 
and on the finding of the Oommissioner they separated during the 
year of assessment. Shortly after the separation of the family, the 
father and his seven sons, that is to say, exactly, the same persons 
as constituted the joint family, formed themselves into a firm, and 
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asked the Income>tas; Ofi&oer to register it. ^The question which 
the Commissioner of Income-tas propoands is : 

“ Whether in a case where it is found as a fact and an order' 
is recorded under Sec. 25-A (1) of the Indian Income Tas Act, that 
a Hindu family hitherto assessed as undivided, has separated and 
the joint family property has been partitioned among the various 
members in definite portions, it is incumbent on the Income-tax 
Officer to entertain an application made nnder Sec. 26'A to register 
a firm said to consist of all the members of the family so separat- 
ed, and if satisfied as to the existence of such a firm, to make the 
assessment thereon under the provisions of Sec. 26 (2) or whether 
it is incumbent on him to make an assessment of the total income 
received by the joint family as such and hold each member liable 
for his proportionate share of the tax assessed under the provisions 
of Sec. 26-A(2)”. 

In substance what it really comes to is that if the members of 
the separated joint family are assessed nnder Sec. 2d-A (2) they 
have to pay the whole tax which would have been assessed on the 
joint family in the proportions in which they are interested in the 
joint family property, and they cannot claim any deduction in res- 
pect of the lower rate of tax to which they might as individuals 
have been entitled, as they can in the case of a registered firm nnder 
Sec. 48 (2) of the Income-tax Act. Now this case is absolutely on 
all fours with a case which came before a Full Bench of the Madras 
High Court, Ohirnna Fulluyya and Others v. The Commis- 
sioner of Income Tax, Madras, and the Oonrt there held that as 
the firm consisted of exactly the same individuals as the previous 
joint Hindu family, there had been no succession within the mean- 
ing of Sec. 26 (2), and that the assessment must be made under 
Sec. 26'A (2). It is clearly not desirable that conflicting decisions 
nnder the Act which applies to the whole of British India should 
be given by different High Courts on exactly similar facts, and we 
propose, therefore, to follow the Madras case without expressing 
any opinion of our own. - The second part of the question, there- 
fore, will be answered in the affirmative, and the first part in the 
negative. Assessees to pay the costs of the Commissioner on the 
Original Side scale to be taxed by the Taxing Master, less the de- 
posit of Bs. 100. 

BlaoxwblIi, J. — I agree. 


Reference cmswered aoeorditigly. 
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[In^thb Bombay High Oobbt.] 
COMMISSIONEE OP INCOME TAX, BOMBAY 

V. 

AHMBDABAD ADVANCE MILLS, LTD. 

Sib J. W. P. Bbabmont, C. J., and Blaokweiii, J. 

September 27, 1937. 

PoBBIGN INOOMB — INOOMB INVBSTBD IN PuBOHASB OP OOODS 

— Goods Bbotjght to Bbitish India — Income Whbthbb Assess- 
able — CONSTBUOTIVB EbOBIPT — CONVBBSION OP INCOME INTO 
Capital — Indian Income-tax Act (XI of 1922), Sec. 4 (2). 

In order to attract income tax in India under Sec, 4 (3) of the 
Indian Income-tax Act what is brought to India must he income, 
profits or gains, and if the assessee converts income received abroad 
into capital, and then brings that capital to India he is not bring- 
ing into India income, profits or gains. Whether the foreign 
income has in fact been capitalised or not must be a question of 
fact in each case. But, if the court comes to the conclusion that in 
fact what is brought to this country is a capital asset the fact that 
that capital asset was acquired out of income in a foreign country, 
is irrelevartt. 

The assessees, a company registered in India, received in Eng- 
land irtterest on sterling securities to the extent of Bs. 18,833. They 
invested that income in the purchase of certain mill stores and 
machinery in England and brought the articles purchased to 
British India in the assessment year 1938-37. They were assessed 
to income tax in British India in respect of this amount on the 
ground that* the mcomt in question was brought to British India 
within the meaning of See. 4 {9) of the Indian Income-teut Act 
when the goods purchased were received in British India. On re- 
ference by the Commissioner of Income-tax : 

Held, that the income received by the assessees in England was 
capitalised by the purchase of stores and machinery, it was not 
received in or brought info India within the meaning of See. 4 (St) 
and the assessees were not accordingly liable to pay income-tax on 
this amount. 

Gbbsbam Lipb Assttbamob Socibty V. Bishop 1.1901] (1902 
A.C. 287 ; 4 Tax Oas. 464; 1901, 1 K.B. 168 ; 70 L.J.K.B. 298; 83 
L.T. 664). 

Case stated by the Oommissioner of Income-tax, Bombay 
under Sec. 66 (2) of the Indian Income-tax Act, 1922, in tha 
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matter of the Income-tax and Snper-tax ^ aBsessments of the 
Ahmedabad Advance Mills Ltd., of Bombay, for the year 1986-37, 
(Civil Beference No. 9 of 1937). 

STATEMENT OF CASE. 

“ Mt Lobds, nnder Sec. 66 (2) of the Indian Income-tax Act, 
XI of 1922 (hereinafter referred to as the “ Act ”) and at the ins- 
tance of the Ahmedabad Advance Mills Ltd., (hereinafter referred 
to as the “ Company ”), I have the hononr to refer for your Lord- 
ships' decision, the question of law set out in paragraph 5 below, 
which has arisen out of the income-tax and super-tax assessments 
of the Company for the financial year 1936-87, ended on 31st 
March 1937. 

2. Facts of the Case. — The assesses Company is a Company re- 
gistered in British India and for the current financial year 1936-37 
has been assessed by the Income-tax Officer, Companies Circle, 
Bombay, to income-tax at Bs. 6,457-11-0 and super-tax at 
Bs. 4,833 on a total income of Bs. 1,21,380. A copy of the Assess- 
ment Order, dated 25th July 1936, is annexed hereto and marked 
Exhibit A. 

8. Against the above decision, the Company appealed to the 
Assistant Commissioner of Income-tax, B Division, Bombay, by 
its petition, dated Slst August 1936, objecting inter alia to the in- 
clusion in the income assessed of a sum of Bs. 18,333 on account 
of interest on 6^ per cent. 1936-38 Sterling Bonds of the 0-OBern- 
ment of India, on the ground that the said interest was payable in 
England, was received in England and actually expended there 
and never brought into British India. A copy of the said petition 
together with a copy of the forwarding letter sent* therewith is 
annexed hereto and merged Exhibit B. The Income-tax Officer 
was of opinion that the amount in dispute was constructively 
brought into British India within the meaning of Sec. 4 (2) of the 
Act on the ground that though the Company did not bring it in 
cash, it was utilised in purchasing certain goods in England which 
were brought to Bombay on purchase. He relied on the decision 
of the Madras High Court in the case of L.O.T.8.P. Suhramanyam 
ChetHar (IX I.T.C. 47). On hearing the appeal the Assistant 
Commissioner upheld the view of the Income-tax Officer. A copy 
of his appellate order is annexed hereto and marked Exhibit C. 

4. Against the Assistant Commissioner’s order the Company 
petitioned to me to revise under Sec. 33 of the Act the order 
passed by the ABpjstaqt Commissioner nnd e^clqde the said item 
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from the income liable or refer the case under Sec. 66 (2) of the 
Act to this HononraSle Court. A copy of the company’s petition, 
dated 5th January 1937, is hereto annexed and marked Exhibit P. 
It referred to one other item too but as I have given relief in res- 
pect thereto, nothing remains to be done. As regards the item of 
Bs. 18,333, however, I am unable to grant any relief and am 
therefore submitting this Statement of the Case. 

5. Question for the Decision of the Honourable Oourt : — I 
.submit the following question for favour of decision : — 

“ Whether in the circumstances of the case, the Income-tax 
Officer has rightly included in the income liable to tax, the amount 
of Bs. 18,333 on account of interest on sterling securities on the 
ground that though the said income accrued or arose in England, 
it was received in or brought into British India within the mean- 
ing of Sec. 4 (2).” 

Opinion of the Commissioner: — As Sec. 66 (2) of the Act 
requires me to give my opinion while submitting this reference I 
beg to say that the simple facts of the case are that the Company 
received the above amount of interest in London and with it pur- 
chased certain mill stores and machinery required for its business 
here and brought them into British India. The relevant section 
of the Act is Sec. 4 (2) which lays down that “ Income, profits or 
gains accruing or arising without British India to persons resident 
in British India, shall, if they are received in or brought into British 

India, be deemed to have accrued or arisen in British India 

Now, there are various methods of bringing into British India what 
one receives outside it. The Company received in England the 
said interest in sterling not in rupees. It could have brought the 
pounds, shillings and ^ence it actually received or it could have 
converted the amount into rupees and brought them here or it 
could have got a draft or a cheque from a Bank in England with a 
Branch in Bombay for the said amount, either in sterling or in 
rupees or it could have converted it into something else and 
brought that into British India. Surely,- the above provision in 
the Act does not mean that the company could be said to have 
brought the income into British India only if it had brought here 
the very pounds, shillings and pence it actually got in London by 
way of interest on the sterling loans. In the first place, the sec- 
tion does not say any such thing and secondly, its enactment would 
be useless were such a construction put upon it as income would be 
received outside British India, not in rupees but in some . foreign 
currency almost invariably and any one who converted that ijtito 
1-5 
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rapees before bringing it here would pay no tax. One may bring 
pounds, shilling and penoe, or convert them into dollars or rupees 
or gold or silver or any other material before bringing here the 
amount earned abroad but all that would amount to bringing the 
income here. Again the section does not say that the income should 
have been brought here in cash before it could be taxed and I do 
not think there can be any doubt in this case, that the income was 
brought into British India within the meaning of this section as 
soon as the goods purchased were brought here. Even when the 
foreign income was not brought into British India at all but was 
utilised in paying off an Indian debt, it has been held that the income 
could be said to have been received constructively in British India 
{vide the case of L.O.T.8.P. Subramanycm Ohettiar v. Commis- 
sioner of Income Tax, Madras, 9 I.T.C. 47). Hence I submit the 
answer to the question should be in the affirmative. 

7. A copy of your Lordships’ decision may kindly be certified 
to me for further action as required by Sec. 66 (6) of the Act.” 

The Advoeaie-Oeneral with the Cfovernment Solicitor for the 
Commissioner. 

Sir Jamshed B. Kanga and F.J. Goltman with Ardeshir, Hor- 
musji Dinshato db Co., for the Assessees. 

JUDGMENT. 

Bbauhont, G. J. — This is a reference by the Income tax Com- 
missioner under Sec. 66 (2) of the Act raising a short point. The 
assessees are a limited company, and in the year of assessment 
they had certain income amounting to Bs. 18,000 odd, which they 
received in London. They invested that income, or at any rate 
the bulk of it, in the purchase of stores and maohinery^in England, 
which they had shipped to Bombay, and the question is whether 
they are liable to pay income-tax on so much of the stores and 
machinery as represent income received by them in London; 
in other words, whether the income received by them in London 
has been constructively brought into British India. The question 
turns on the construction of Sec. 4 (2) of the Indian Income-tax 
Act. That sub-section provides : “ Income, profits or gains accru- 
ing or arising without British India to a person resident in British 
India shall, if they are received in or brought into British India, 
be deemed to have accrued or arisen in British India and to be 
income, profits or gains of the year in which they are so received 
or brought, notwithstanding the fact that they did not so accrue or 
arise in that year.” The sole question is whether stores or machi- 
nery can be regarded as income. There is, in my opinion, no doubt 
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that income received in a foreign country may be brought into 
India in some form Other than that in which it is actually received. 
Foreign income may be received in sterling or francs or dollars, 
and may be brought into British India in the form of rupees, or 
income received abroad may be remitted to India by means of a 
banker’s draft. To use Liobd Brampton’s phrase in the Gresham 
Case [Qrsshcm Life Assurance Society Ltd v. Bishop, (1902 Appeal 
Gases 287)] the income may be received “ in specie or in any form 
known to the commercial world for the transmission of money 
from one country to another But it seems to me that in order 
to attract income-tas in India what is brought into this country 
must be income, profits or gains, and if the assessee has converted 
income received abroad into capital, and then brings that capital 
to India, he is not bringing into India income, profits or gains. 
Whether the foreign income has in fact been capitalised or not 
muse be a question of fact in each case. In the present case there 
is, in my opinion, no doubt that the income was capitalised by 
the purchase of machinery and stores. It is not suggested that the 
machinery or stores were brought into this country for the purpose 
of being sold and the proceeds applied as income. One can easily 
imagine a case which an assessee in this country, desirous of 
bringing into this country foreign income for use as income in 
India, might convert the foreign income into some form of capital 
b^ purchase of bonds or otherwise, bring the bonds to this country 
and then sell them and apply the proceeds as income. In such a 
case I apprehend the Court would probably hold that what had 
been brought into this country was in fact income and not capital. 
But, if the Court comes to the conclusion that in fact what is 
brought into this coun&y is a capital asset, the fact that that capital 
asset was acquired out of income in a foreign country is, in my view, 
irrelevant. The actual question raised by the Commissioner of 
Income-tax is, “ Whether in the circumstances of the case, the 
Income-tax Officer has rightly included in the income liable to tax, 
the amount of Bs. 18,333 on account of interest on sterling seonr> 
ties on the ground that though the said income accrued or arose in 
Bngland, it was received in or brought into British India within 
the meaning of Sec. 4 (2) ? ” In my opinion we should answer 
the question in the negative. The Commissioner to pay the 
Assessee’s costs on the Original Side scale to be taxed by the 
Taxing Master. 

Blaoewbll, J. — I agree and have nothing to add. 

Be/erenee answered accordingly. 
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[In Thbs Pbtvy Ootjnoil]. 

COMMISSIONER OF INCOME TAX, BOMBAY 

V. 

SARANGPUR COTTON MANUFACTURING CO, LTD, 
Lobd Thankbbxon, Lobb Wbighx and Sib Gbobgb Rankin. 

November 6, 1987. 

Aocountino — Assbssbb Bmploting Rbgxjlab Mbthob — 
Duty op Income Tax Oppicbb to Considbb Whbthbb Income 
Can bb Pbopbrly Dbbtjobd Thbbbpbom — Systematic Undbb- 
Valttation op Stock Fob ‘ Sbobbt Rbsbbvb ’ — Assbssbb’s Right 
TO Show That Rbal Income is Less than Pbopit Shown in 
Balance- Shbbt— Indian Income Tax Act (XI op 1922), Sec. 13. 

The viev) that an Income Tax Officer is prima facie entitled to 
accept the profits shown by the assessee^s accounts where there is a 
method of accounting regularly employed by the assesseCf is not a 
correct view*. It is the duty of the Income Tax Officer where there 
is such a method of accounting^ to consider whether the income^ pro- 
fits and gains can be properly deduced therefrom^ and to proceed 
according to his judgment on the question*. 

Sec* 18 of the Indian Income Tax Act relates to a method of 
accounting regularly ernployedby the assesses for his own purposes 
and does not relate to a method of making up the sPitutory return 
for assessment to income-tax. Further ^ the section clearly malcts 
such a method of accounting a compulsory basis of computation^ 
unless^ in the opinion of the Income Tax Officer^ the income^ profits 
and gains cannot properly he deduced therefrom* It may well be 
that though the profits brought out in the • accounts isr^not the true 
figure for income-tax purposes^ the true figure can be accurately de- 
duced therefrom and the judgment of the Income tax Officer under 
the proviso to that section must be properly exercised in such cases* 
It is rmsleading to describe this duty as a discretionary power. 

The assessees employed a regular method of accounting but had 
also for some years past adopted regularly a method of valuation 
of stock by taking some price under both cost and market price with 
the object of creating a ‘ secret * reserve^which involved the retention 
of profits so as not to be included in the profits shown to the share- 
holders. For the account year 1980 the assessees submitted their 
profit and loss account showing a profit of Bs. 2fidfi86 and a re^ 
turn of the tptal income of the company showing an in<^me of 
Bs* 1^99^086 which was arrived at by taking into account the result of 
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undervaluation of stock which the company had adopted in the pre- 
vious years. The Income-tax Officer, without considering whether 
the true income could be arrived at from the method of accounting 
employed by the assessees, held that the assessees were bound by the 
profit shown in the balance sheet ; Held, that the Income tax Officer 
was not entitled to take the profit shown in the balance sheet as the 
real income of the assessees but was bound to consider whether the 
true income could be deduced from the account of the assessees and 
to proceed according to his judgment on this question. 

Appeal from a jadgmeat of the Bombay High Court dated 
March 28, 1935, in the matter of the assessment of the Sarangpur 
Cotton Manufacturing Go. Ltd., for the year of account ending on 
December 31, 1930. 

J. M. Tucker, E. 0., and Hubert Hull, for the Appellant. 

22. P. Hills, for the Bespondent. 

JUDGMENT. 

Lobd Thanebbton. — This is an appeal from a Judgment of 
the High Court of Judicature at Bombay, dated March 28, 1935, 
upon a question of law referred to the High Court by the present 
appellant under^Sec. 66 of the Indian Income-tax Act, 1922. 

The question arises out of the assessment of the respondents 
to income tax for the financial year ending March 31, 1932, and 
concerns the computation of the profits or gains of their bnsiiTess 
for the year of account ending on December 31, 1930, under 
Sec. 10 of the Act. 

The respondents are a limited liability company doing busi- 
ness at Ahmedabad as manufacturers of cloth and yarn. For the 
purpose of«their assessment for the year ending March 31, 1932, 
they made a return under Sec. 22 (1) of the Act on July 18, 1931, 
to the Income-tax Officer which consisted of (a) a copy of the 
audited balance sheet and profit and loss account of the Company 
for the accounting year ending on December 31, 1930, which 
showed the profit for the year as Bs. 2,64,086, (b) a return of the 
total income of the Company for assessment, which included the 
income, profits and gains as per profit and loss account for the 
accounting year as Bs. 1,89,086 and (c) a coTering letter which 
explained the adjustment of the figure in the profit and loss account 
so as to arrive at the figure of income in the return, and which was 
in the following terms : — 

“ We herewith beg to enclose the Income-tax Form No. 4449 
for the year 193^82 duly filled in shoeing therein the profita as 
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per statement shown below, which please receive and pass the 
receipt for the same. 

Bs. Profit as per Balance sheet for the year ending 

2,64,086. December 31, 1930. 

3,43,353. Add Difference for the nndervaluation in Stock 

at the end of 1930 (at market rate). 

6,07,439 

3,97,634 Less Difference for the nndervaluation in Stock 
at the end of 1929. 

2,09,805 

10,719 Less Premium received by sale of (jl-overnment 

Bond of 1932. 

1,89,086 

“ The printed copy of the Balance sheet for the year 1980 is 
enclosed herewith which please note ”. 

On receipt of the above return the lncome>tax OfBcer issued 
a notice under Sec. 23 (2) of the Act on the assessees to produce 
evidence in support thereof, and, in compliance the assessees duly 
produced their closed accounts for the accounting year. The as- 
sessees contended before the Income-tax Officer, 

(1) that the undervaluation of the closing stock of the assessee 
company for the year 1929 disallowed by Bs. 3,97,634 in the 
assessment . year 1930-31 ahonld be allowed as an addition in the 
opening stock of the current 1930, and that the undervaluation of 
the closing stock of the Company by- Bs. 8,69,966, should also be 
added in the closing stock of the Company in the current assess- 
ment : 

(2) that the method of adopting the undervaluation of the 
opening as well as closing stocks was adopted by this office in pre- 
vious assessment and that it should not be departed from in the 
current year’s assessment : 

(8) that the ruling in the osjee oi Commissioner of Ineome- 
iaot, Bombay v. Ahmedabad New Cotton Mills Co. Ltd. (67 I.A. 
121) is also in consonance with the method adopted by this office 
in considering the undervaluations of both the opening and closing 
stocks in computing the income of the Company for income-tax 
pnrposeti. 

In his assessment order of February 26, 1932, the Income-tax 
Officer states 

“ As regards above contentions, according to the Privy Coun- 
cil’s decision in Commissioner of Income-tax^ Bombay v. Ahmeda- 
bad New Cotton Mills Co. Ltd, , I understand that if the under- 
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Taluation of the closing stock of any assesses is considered in the 
assessment in any year, the nndervalnation of the opening stock 
should also bi considered in his assessment of that year : but if the 
undervaluation of the closing stock is not considered in the assess- 
ment the undervaluation of the opening stock should also be left 
out of the same assessment. 1 accordingly set aside the question of 
the undervaluations of the opening as well as the closing stocks of 
the assessee Company in the current year’s assessment and accept 
the profit of Es. 2,64,086 shown in the statement of the profit and 
loss account of the Company. Under the circumstances, the claim 
of the assessee Company for Bs. 37,668 as a deduction from the 
current year’s assessment is rejected ”. 

On an appeal by the assessees, the Assistant Commissioner of 
Income-tax confirmed the assessment by his order dated November 
22, 1932. The assessees then applied to the present appellant to 
review the above orders under Sec. 33 of the Act, or alternatively, 
to make a reference of questions of law to the High Court under 
Sec. 66 (2) of the Act. The appellant declined to review the orders, 
and, on the ground that no legal point was involved he also declin- 
ed to make reference. Thereafter the High Court, on an application 
by the assessee under Sec. 66 (3) of the Act, required the appellant 
to make a reference and he made the present reference with the 
question of law as formulated by the High Court, viz. 

“ Whether in view of the provisions of Sec. 13 of the Income- 
tax Act or otherwise the Income-tax Officer was right in comput- 
ing for the purpose of Sec. 10 of the Act income, profits and gains 
in accordance with the method of accounting regularly employed 
by the as8e|see whether or not that method in fact shows the true 
income, profits and gains ”. 

The appellant suggested the substitution of another question, 
but his suggestion was not adopted by the High Court. The Court, 
however without referring the case back amended the question re- 
ferred as follows : — 

“ Whether in the circumstances of the case the Income-tax 
Officer was entitled to compute the income, profits and gains of the 
assessees upon the basis of the printed copy of the profit and loss 
account sent with the letter of the assessees .of July 18, 1931, with- 
out regard to any undervaluation of the stock which may have 
been or may be proved to have been made”. * 

By their order dated March 28, 1936, the High Court amend- 
ed the question accordingly and answered the amended question 
in the negative. Their opinion was that the covering letter of 
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July 18, 1931, formed part of the method of accounting employed 
by the assessees within the meaning of Sec. 13 of the Act and that 
the Inoome>taz Officer was not entitled to split up the method of 
accounting and to regard the profit and loss account apart from 
the coTering letter; that the Income-tax Officer had only accepted 
a portion of the method, without taking the method as a whole, 
which he was not entitled to do. They therefore held that the 
matter was still at large for the proper decision of the Income*tax 
Officer. 

Their Lordships find themselves unable to agree with the view 
of the High Court as to the meaning of Sec. 13 of the Act, which 
provides as follows : 

“ 13. Income, profits and gains shall be computed for the 
purposes of Secs. 10, 11 and 12 in accordance with the method of 
accounting regularly employed by the assessee.” 

“ Provided that, if no method of accounting has been regular- 
ly employed, or if the method employed is such that, in the opinion 
of the Income-tax Officer, the income, profits and gains cannot 
properly be deduced therefrom, then the computation shall be 
made upon such basis and in such manner as the Income-tax Offi- 
cer may determine ”. 

Their Lordships are clearly of opinion that the section relates 
to a method of accounting regularly employed by the assessee for 
his own purposes — in this case for the purposes of the Company’s 
business — and does not relate to a method of making up the statu- 
tory return for assessment to income-tax. Secondly, the section 
clearly makes such a method of accounting a compulsory basis of 
computation unless in the opinion of the Incoime-tax Officer, the 
income, profits and gains cannot properly be deduced therefrom. 
It may well be that, though the profit brought out in the accounts 
is not the true figure for income-tax purposes the true figure can 
be accurately deduced therefrom. The simplest case would be 
where it appears on the face of the accounts that a stated deduc- 
tion has been made for the purpose of a reserve. But there may 
well be mote complicated oases in which nevertheless, it is possi- 
ble to deduce the true profit from the accounts, and the judg- 
ment of the Income-tax Officer under the proviso must be properly 
exercised. It is misleading to describe the duty of the Income- 
tax Officer as a discretionary power. 

Despite some statements in the reference which will be re- 
ferred to later, their Lordships agree with the High Court that 
the facts stated make clear that here the Income-tax Officer has 
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never exercised his judgment nnder the proviso, and their Liord- 
ships are farther of opinion that, if he had so exercised his jadg- 
ment, the Income>tax Officer would not reasonably have come to 
any other opinion than that the profit shown in the profit and loss 
account could not be the true. figure for Income-tax purposes. 

It is necessary now to consider some of the statements to be 
found in the reference, in addition to the passage already cited 
from the assessment order of the Income-tax Officer. In the 
order of the Assistant Commissioner on the appeal the following 
passages occur : — 

“ It is only for the past five years that the opening and closing 
stocks have been revalued because they were found to be grossly 
undervalued, but the Income-tax Officer now finding that the 
stocks (opening and closing) are being systematically and regularly 
valued at lower rate, he has deemed it fit to accept the profits as 
shown by accounts, as according to him the accounts do show real 
profits. Under Sec. 13 of the Act ‘ income, profits and gains shall 
be computed for the purposes of Secs. 10 (business), 11 and 12, in 
accordance with the method of accounting regularly employed by 
the assessee*. In this case the method of accounting has been found 
to be regularly and properly employed, hence the Income tax Offi- 
cer was prima fade entitled to accept the profits shown by the 

accounts At any rate, the Privy Council decision nowhere 

forbids the Income tax Officer to accept the profits shown by the 
accounts in future ; as a matter of fact, the decision relates to one 
year only, and if the Income-tax Officer has now accepted the 
accounts, I think he was quite within his powers to do so, for the 
discretion yests in hitn and it is absolute. 

“ Perhaps I should also remark here that the Income-tax 
Officer has not in this case put any fictitious values of stocks of 
goods of his own nor has he thus taken any fictitious profits. As 
a matter of fact, the Company admits that they do not keep proper 
cost accounts and that the cost price worked out for revaluation of 
stocks is also approximate. Thus the revalued stocks also do not 
show real profits. What strikes me rather strange is that while 
the duly audited and certified balance sheet ,and profit and loss 
account according to the accounts of the Company is presented to 
the shareholders as representing the true state of affairs and real 
profits of the Company, the Company say to the Income-tax 
Department that the profits shown by them in their accounts and 
certified and duly audited balance sheet and profit and loss account 
is unreal ”. 

1—6 
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Two important findings of fact ate made |n the letter of refer- 
ence, vie, (1) the assessees have been found to have been regularly 
adopting all along the method.of accoun'ting which they followed 
for the year 1980 and (2) the method of valuation of stocks by 
taking some price under both cost and market price adopted for 
the year 1930 has been regularly employed by them for years 
past. 

This makes clear that the method of accounting regularly em- 
ployed by the respondents comes within the meaning of Sec. 18 and 
it, therefore, became the duty of the Income tas Officer to consider 
whether, in his judgment, the income, profits and gains for the 
purpose of Sec. 10 could be properly deduced from the accounts. 
In their Lordships opinion, it is abundantly clear that he never 
applied his mind to this question, but held himself entitled to hold 
the respondents to the figures of profit brought out in these 
accounts. The Assistant Commissioner took the same view, 
although he recognised that these figures did not show real profits. 
The views expressed by these two officers make it impossible to 
accept three statements by the appellant in the letter of reference 
viz,, (a) in para 4 ; “ After examination of the accounts, the Income 
tax Officer being satisfied that the accounts showed the true in- 
come, profits or gains, accepted them (b) in para 6 : “ The In- 
come-tax Officer however accepted, as correct the profit of 
Es. 2,64,086 as shown in the assessees’ profit and loss account and 
considered that there was no need to revalue the stocks ; and (c) in 
para 8: “The Income tax Officer’s finding was that the true in- 
come, profits and gains of the assessees could be properly deduced 
for the calendar year 1930 from the above method pf accounts 
regularly employed by the assessees 

These statements are quite inconsistent with the statements 
already referred to, and further, the facts would seem to show that 
the Income tax Officer could not reasonably have come to the 
conclusion that the profit shown in the profit and loss account was 
the true profit for income tax purposes. It is found that the un- 
dervaluation in the 1980 accounts is of the same nature and on the 
same basis as that in previous accounts, which is referred to by the 
Assistant Commissioner as gross undervaluation. This is con- 
firined by the actual figures; taking the undervaluation of the 
closing stocks in the previous assessments, which, except in the 
present year, have been taken as the undervaluation of the 
opening stock in the succeeding assessment, the figures are as 
follows : — 
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Tear of 

Year of Account 

Under- 

Assessment. 


valuation. 

1927-28 

1926 

3,86,642 

1928-29 

1927 

4,16,208 

1929-30 

1928 

3,16,127 

1930-31 

1929 

3,97,634 


The last figure is that claimed by the assessees as the under- 
valuation of the opening stock in the accounting year of 1930, 
which is here in question. The Income-tax Officer could not rea- 
sonably conclude that the true profits could be properly deduced 
from a gross undervaluation. 

Lastly, if there were any doubt, the appellant himself has put 
the matter beyond possibility of doubt, by the statement in his 
order of April 16, 1933, that the object of the undervaluation was 
the creation of a “ secret ” reserve, which involves the retention 
of profits so as not to be included in the profits shown to the share- 
holders by the profit and loss account and balance sheet, but which 
constitute part of the taxable profits. This negatives any 
suggestion that these accounts show the true profit for income-tax 
purposes. 

Their Lordships desire to add that the view of the Assistant 
Commissioner that the Income-tax Officer iaprima facie entitled 
to accept the profits shown by the accounts, where there is a 
method of accounting regularly employed by the assessee, is not a 
correct view. It is the duty of the Income-tax Officer, where 
there is such a method of accounting to consider whether income, 
profits and gains can properly be deduced therefrom, and to pro- 
ceed according to his judgment on this question. It is clear that 
the Income-tax Officer acted on the same view as that expressed 
by the Assistant Commissioner, and did not perform the duty 
above stated. The case of Commissioner of Income-taas, Bombay 
V. Ahmedabad New Cotton Mills Co. Ltd., is of no assistance on the 
present question. 

Their Lordships prefer the original question formulated by 
the High Court and embodied in the letter of reference, subject to 
the conclusion of their Lordships that the facts show that the 
method' of accounting regularly employed by the assessees does not 
show the true income, profits or gains,, and the question should 
therefore, be amended as follows : — 

Whether in view of the provisions of Sec. 13 of the Income 
tax Act or otherwise, theilncome Tax Officer was right in computing 
for the purpose of Bee. 10 of that Act, the income,' profits and gams 
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in accordance with the method of accounting, regularly employed 
by the assessee when that method in fact does not show the true 
income, profits and gains 

This question falls to be answered in the negative. It will 
now be for the Income tax Officer to proceed to the proper dis- 
charge of his duty under Sec. 13 in the light of the opinions above 
expressed, and doubtless, his experience in the preceding years’ 
assessments will assist himm reaching a proper decision. 

Their Lordships will therefore, humbly advise His Majesty that 
the order of the High Court of March 28, 1935, should be varied 
by substitution of the amended question above set forth, which 
should be answered in the negative, and that the appeal should be 
dismissed with costs. 

Appeal dismissed. 

Solicitor, India Office : for the Appellant. 

Barrow Rogers and Nevill : for the Bespondent. 


[In THE Bombay Hioh Coitbi]. 

WESTEBN INDIA LIFE INSUBANOE 00. LTD., In re. 

SiB J. W. F. Beattmont, 0. J., and Blackwell, J. 

September 24, 1937. 

Iesubaeoe CoMPAiirY — D epbeoiaxion oe Sbottbixibs-oBioex 
10 SEX ASIDE Sums io Bbsbbve Fued ig Meet Depbeoiaxion 
AND xo Tbeax Such Sums as Business Exfbndixube — Subsb- 
QUBNi Appbboiation OP AssBxs — E ppbot — Company whbihbb 
Bound xo Bbino Back Sums so Bbsbbvbd — Indian Inoomb Tax 
Bulbs, Bulbs 25, 30. 

In respect of the years 1980 and 1981 there was a substantial 
depreciation in the investments held by the assessee company and 
the company set aside each year to a special depreciation account 
a sum considerably less than the actual amount of depreciation. In 
the year 1989 there wa^ an appreciation which wiped out the loss 
of the previous two years leaving a small appreciation in the three 
years : Held, that under Buie 80 of the , Income Tax Buies, the 
company was entitled to treat the sums s^ apart to the depreciation 
reserve fund m the years 1980 and 1981, as expenditure incurred 
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solely for earning the profits without giving credit for the appre- 
ciation which occurred in 1988. 

Under Buie 30 of the Income Tax Buies, wMch provides that 
any amount either written off in the accounts or through the actuarial 
balance sheet to meet depreciation of securities or other assets, or 
which is carried to a reserve fund formed for that sole purpose, may 
he treated as expenditure incurred solely for the purpose of earning 
profit, the option lies with the assesses and not solely with the income 
tax department ; and, if there has been a writing off or setting aside to 
a reserve fund in any particular year and this writing off or setting 
aside is justified by the state of accounts of the company of that 
year, the assessee is entitled to treat the amount so written off or set 
aside as business expenditure, notwithstanding the fact that there 
was an appreciation of the securities in a subsequent year. There 
is nothing in the Buie to compel an assessee who has exercised his 
option to bring back any sums which have been properly set aside by 
him in accordance with the Buie, merely because there was an op- 
predation in a subsequent year. 

Case stated by the Commissioner of Income Tax, Bombay. 
In the matter of the supplementary Income Tax and Super-tax 
assessment of the Western India Life Insurance Company Limited 
of Satara, for the year 1933-34. 

STATEMENT OF CASE. 

My Lobds, — Under Sec. 66 (2) of the Indian Income-tax Act, 
SLl of 1922 (hereinafter referred to as “the Act ”) and at the in- 
stance of the Western India Life Insurance Company Limited of 
Satara (hereinafier referred to as “the assessee’’),! have the 
honour tofefer to youc Lordships the question * of law set out in 
paragraph 7 below which has arisen out of the supplementary 
income-tax and super-tax assessments of the assessee for the finan- 
cial year 1933-34 ended on 31st March 1934. 

2. . Facts of the Case : — The assessee is a Life Assurance Com- 
pany and for the above year 1933-34, it was originally assessed on 
an income of Bs. 2,10,829 on 22ad November 1934 based on the 
annual average of net profit disclosed by the actuarial valuation for 
the triennium ended on 31st December 1932, in accordance with 
Buie 25 of the Income-tax Buies and income-tax and surcharge 
amounting together to Bs. 20,630-9-0 were charged. A copy of the 
said rule is annexed hereto and marked Exhibit A. It was there- 
after found by the Income-tax Officer that a part of the income 
liable to tax had escaped assessment and the Income-tax Officer 
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therefore on IStb March 1935, served a notice on the assessee 
under Sec. 34 of the Act for the purposes of re-assessment. The 
assessee thereupon pat in a fresh return of income for the year in 
question dated 22ad August 1935. After hearing the representa- 
tive of the assessee, the Income-tax Officer then determined the 
total income at Bs. 2,94,400 and levied in respect thereof incO'me- 
tax amounting to Bs. 36,520 and super-tax and surcharge amount- 
ing to Bs. 19,098-12-0, under bis assessment order dated 20th 
January 1936, a copy whereof is annexed hereto and marked 
Exhibit B. 

3. In arriving at the net profit under the actuarial valuation for 
the above triennium ended on Slst December 1932, sums amount- 
ing to Bs. 1,65,087 were deducted on the ground that they had 
been transferred by the assessee to the Investment Beserve Fund 
on account of depreciation in the value of securities held and a 
further sum of Bs. 9,832, being the profit realised on the sale and 
maturity of certain securities, was also deducted, having been 
taken to the credit of the same account. The Income-tax Officer 
found as a fact that though there was depreciation in the value of 
the Company’s investments daring the first two years of the trien- 
nium, during the third year there was not only no depreciation on 
the whole but an actual appreciation to the extent of Bs. 3,266 in 
the value thereof over their cost value. He also found that there 
was very substantial appreciation to the extent of Bs. 15,45,648 
in the years 1933 and 1984. He therefore, not only disallowed the 
sums aggregating to Bs. 1,74,919 transferred and credited as afore- 
said during the period under consideration but took into account 
the whole balance standing to the credit of the said Investment 
Beserve Fund at the end of the said triennial period, namely, 
Be. 2,59,919 (which included a sum of Bs. 85,000 which had been 
transferred thereto at the end of the year 1929), and thus increased 
the profit for the period by the amount of the whole of such balance. 

4. Against the said assessment, the assessee appealed to the 
Assistant Commissioner of Income-tax objecting to the inclusion 
of the said amount as well as certain other items with which, how- 
ever, this reference is not concerned. The Assistant Commission- 
er, bn hearing the appeal agreed with the Income-tax Officer in so 
far as the disallowance of Bs. 1,74,919 was concerned, holding 
that there had in fact been no depreciation but on the contrary an 
actual appreciation of the company’s investments in the triennial 
period taken as a whole, and that in the circumstances such items 
should not be allowed as expenditure, but modified the assessment 
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order by allowing a deduction of the above mentioned sum of 
Es. 86,000 on the ground that it had already been transferred to 
the Investment Eeserve Fund before the beginning of the trien- 
nial period in question. A copy of his appellate order dated 31st 
March 1936, accompanies marked Exhibit 0. 

6. Under the Income-tax Act, ordinarily no deduction from 
theliotal income is allowable on account of any depreciation in the 
value of securities held by an assesses. Life Assurance Companies 
are, however, an exception to this general rule. Their assessments 
are made under Eules framed by the Central Board of Bevenue 
under the authority vested in it under Sec. 69 (2) (a) (ii) of the 
Act. In addition to Buie 26 referred to above (Exhibit A), Buie 30 
is one of the rules thus framed, under which in circumstances 
sums carried to a reserve fund formed for the purposes of meeting 
such depreciation may be treated as an item of expenditure and 
allowed. A copy of the said rule, npon the terms of which the 
assesses has based the claim for the above deduction, is annexed 
hereto and marked Exhibit D, 

6. As the Assistant Commissioner declined to give any relief, 
the assesses has applied under Sec. 66 (2) of the Act for a refer- 
ence to this Hon’ble Court. A copy of the applioation made is 
annexed hereto and marked Exhibit E. Accordingly I submit this 
Statement of Case for favour of your Lordships ’ decision. ' 

7. Question of Law for Decision of the Honourable Court: — I 
submit the following question for favour of decision by your Lord- 
ships : 

“ The Assistant Commissioner having found as a fact that in 
the triennium under consideration, there was an appreciation in 
the value of the secunties held by the assesses, was his action 
correct in refusing to grant any deduction from the income liable 
to tax on account of the sum of Bs. 1,74,919 claimed by the asses- 
ses under Buie 80 of the Income-tax Buies as an item of expendi- 
ture on account of the amounts carried to the Investment Beserve 
Fund meant to provide for depreciation in the value of the said 
securities ? ” 

Besides the above question, the assessee has asked me to refer 
to your Lordships, the question whether the Income-tax Officer 
had correctly proceeded to levy an assessment under Sec. 34 of 
the Act. As this question was not raised in appeal before the 
Assistant Commissioner, 1 have no authority to refer it to your 
Lordships, as Sec. 66 (2) of the Act confines me to questions of 
law arising out of that officer’s appellate order only. 
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8. Opinioa of the Commissioner. — As the 8aj.d Sec. 66 (2) requires 
me to give my opinion while snbmitting this Statement of the 
Case, I beg to add respectfully that the answer to the above ques- 
tion should be in the affirmative. A perusal of Eule 30 (Exhibit D) 
will show that under it, it is not incumbent on an Income-tax 
Officer to allow amounts carried to an Investment Beserve Fund 
to provide for depreciation of the value of the securities held. The 
words used are “ any amount either written off in the accounts or 
through the Actuarial Valuation Balance Sheet to meet depre- 
ciation of, or loss on securities or other assets, or which is carried 
to a reserve fund formed for that sole purpose and not used for any 
other purpose, may be treated as expenditure incurred solely for 
the purpose of earning the profits of the business The words 
used are may be treated as expenditure ” and this wording leaves, 
it is submitted, full discretion to the Income-tax Officer in this 
matter. The use of the word “ may ” in this rule may be con- 
trasted with the use of the word “ shall ” in Buies 25, 26 and 28, 
and in the latter part of Buie 30 itself. Taking the triennial period 
under consideration as a whole, there was, as a matter of fact, no 
depreciation but actually an appreciation and in the circumstances, 
I cannot say that the discretion vested in the lower officers was 
not properly exercised. 

9. A copy of your Lordships’ decision may kindly be certified 
to me for further action as required by Sec. 66 (5) of the Act 

JUDGMENT. 

Bbaumoni, G. J. — This is a reference made by the Acting 
Commissioner of Income-tax in which «be raises the following 
question : — 

The Assistant Commissioner having found as a fact that in 
the trienninm under consideration there was an appreciation in the 
value of the securities held by the assessee, was his action correct 
in refusing to grant any deduction from the income liable to tax on 
account of the sum of Bs. 1,74,919 claimed by the assessee under 
Buie 30 of the Income-tax Buies as an item of expenditure on 
account of amounts carried to the Investment Beserve Fund meant 
to provide for depreciation in the value of the said securities ?” 

The assessee is a company carrying on life insurance business. 
The year of assessment is the year 1983-34. Under Buie 26 of 
the Indian Income-tax Buies framed undfr Sec. 59 (2) (a) (ii) it is 
provided ; 



1988] WBBXBBN PIPIA XilFB JNSURAHCB 00 ., ItXD., In re 49 

“ In the case of liife Assurance Companies incorporated in 
British India whose profits are periodically ascertained by actuarial 
valuation, the income, profits and gains of the Life Assurance 
Business shall be the average annual net profits disclosed by the 
last preceding valuation ” with certain statutory additions which 
may have to be made thereto. Now, in the three years covered by 
the valuation in the case of the assesses company, which were the 
years 1980, 1981 and 1982, there was a substantial depreciation in 
the investments held by the company for the year 1930, and the 
company set aside to a special depreciation account a sum consider- 
ably less than the actual amount of depreciation. In 1931 there 
was a further and heavier depreciation, and the Directors again set 
aside to the depreciation reserve fund a further sum, again consider- 
ably less than the amont of the depreciation in that year. In the 
third year there was an appreciation, and the Assistant Gommis- 
sioner of Income-tax has found as a fact that the loss of the two 
years was wiped out, and in the three years there was a small 
appreciation. The question is how on those facts Buie 30 has to 
be applied. Now Buie 30 provides : — Any amount either writ- 
ten off in the accounts or through the Actuarial Valuation Balance 
Sheet to meet depreciation, or loss on securities or other assets, or 
which is carried to a reserve fund formed for that sole purpose and 
not used for any other purpose, may be treated as expenditure in- 
curred solely for the purpose of earning the profits of the business”. 

In the present case for the first two years there was a depre- 
ciation of securities, and amounts to meet that depreciation were 
carried to a reserve fund formed for that sole purpose and the 
question is^whether the assesses can treat those sums as expendi- 
ture incurred solely for the purpose of earning the profits of the 
business without giving credit for appreciation which occurred in 
the third year. 

The contention of the Commissioner of Income-tax is that the 
words ” may be treated as expenditure ” in Buie 80 are permissive 
and confer an option upon the Income-tax Officer either to allow 
this expenditure or not. No doubt the word ” may ” is permissive. 
But the question is on whom is the permission conferred ? It seems 
to me perfectly plain that it is conferred on the assesses. It may also 
be conferred on the Income-tax Officer, but that is irrelevant. It 
seems to me cleat that when the rule says that these sums placed 
to reserve may be treated as an expenditure solely for the purpose 
of earning the profits of the business, that confers the right on the 
asseesee to treat the sums in that way. The rule is not compulsory 
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and it is possible that an assesses might refer to pay the income- 
tax on moneys placed to a special reserve fnnS so that there would 
be no difficulty in the future in bringing those sums back into 
revenue. But I am clearly of opinion that the rule gives permis- 
sion to the assessee to do what the rule allows, and that it does 
not merely confer an option upon the Income-tax Officer. These 
sums having been properly placed to the special reserve fund in 
the first two years of the triennial period, I can find nothing in 
the rules which requires that they be brought back into the reve- 
nue account as soon as the depreciation which they were designed 
has been made good. The company may well think that it may 
have to pass through difficult times again, and that it is prudent to 
keep its reserve in hand even though the reserve at the moment 
may not be wanted for the purpose for which it was made. 

The Advocate-Oeneral says that serious consequences may 
follow -on this interpretation of Bole, because large sums may 
be placed in reserve on which tax will not be paid. But it is to 
be noticed that sums placed to the special reserve fond must be in 
respect of depreciation or loss, which, in my view, means depre- 
ciation or loss which has actually occurred, and that reserve fund 
can be used for no other purpose. These two considerations 
afford considerable saf^nards against the possibility of a company 
forming excessive reservations under Buie 30 and evading paying 
taxation. In my view, the finding of fact of the Assistant Corn- 
missioner of Income-tax, which is referred to in the question rais- 
ed, is really irrelevant, and the questions must be answered in 
the negative. 

BiiAOSWBij^, J. — I am of the same opinion. ^ 

The contention of the Commissioner of Income-tax is that the 
words ** may be treated ” in Buie 30 confer upon him and upon 
him. alone, the option to treat sums written -off to meet depreci- 
ation of, or loss on, securities or other assets, or carried to a reserve 
fund formed for that sole purpose, and not used for any other pur- 
pose, as expenditure incurred solely for the purpose of earning the 
profits of the business. In my opinion this construction does vio- 
lence to the plain words of the rule. It seems to me that the rule 
confers an option upon the assessee to write-off in his accounts to 
meet depreciation or to carry to a reserve fund to meet deprecia- 
tion any amount which is justified by an actual loss in any parti- 
cular year. The facts disclosed by the evidence in the present 
case are that the assessee set aside in the first two years sums 
much smaller than vore sufficient to meet the actual loss which 
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ooonrred in those ye^rs. The mere fact that there was an appre- 
ciation in the securities in the third year seems to me to be entirely 
irrelevant so far as the construction of Buie 30 is concerned in 
relation to the first and second years, and if there has been a writ- 
ing off or setting aside to reserve fund in any particular year justi- 
fied by the state of accounts of the company of that year, the rnle 
seems to me plainly to permit the assessee to treat the amount so 
written-off or set aside as expenditure incurred solely for the pur- 
pose of earning the profits of the business. There is nothing in 
this rule to compel the assessee, who has exercised his option to 
bring back any sums which have been properly set aside by him in 
accordance with the rule. 

1 agree, therefore, that the question must be answered in the 
negative. 

Mr. M. G. Setahad, with Mr. P. B. Oajendragadkar for the 
assesses Company. 

Sir Kenneth Mol. Kemp, Advoeate-Oeneral, with the Govern- 
ment SoUeitor, for the Beferor. 


[In thb Judicial Goumissionbb’s Goubx of Sind]. 

COMMISSIONBE OP INCOME-TAX, BOMBAY 

V. 

LOKUMAL BHOJUMAL. 

BtrPOHAND, A. J. d. 

February 16, 1937. 

Bb-assbssmbni— Palsb Bbtubn — Evasion of Tax— -Bis- 
oovbby of Pbaud — Powbb to Maeb Pbbsh Assbssubnt XJndbb 
Sbo. 34 — ^Esoapb Assbssubnt’, Mbanino of — ^Indun Income 
Tax Act (XI of 1922), Sec. 84. 

Where an amssee makes a false return and by misleading the 
income tax avihorUies evades income tax, the income tax authorities 
have power, on finding ovi that income Had been concealed, to 'take 
proceedings under See. 84 of the Indian, Income Tax Act for fresh 
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assessment. The words ‘ escape assessment' iti See. 84 are wide 
enough to cover such eases. 

The assesses made a return for the year 1982-88 showing a 
loss of Bs. 20,897. The Income Tax Officer, accepting the assesses' s 
accounts and holding that the assesses had suffered a loss of 
Bs. 19,000 odd, did not levy any income tax. In the course of the 
assessment for the next year the Income Tax Officer examined the 
accounts more carefully, found that the profits had been concealed in 
the boohs and proceeded to revise his decision for the year 1982-88 
under Sec. 84 and to make an assessment ofBs. 15,000 for that year. 
The question being whether the Income Tax Officer has power to 
make afresh assessment under See. 84 in such circumstances : Held, 
that See. 84 was wide enough to cover such cases and the proceed- 
ings taken under See. 84 were valid. 

Bajbnobanath Muzhbrji V. Commissioner of Znoomb Tax, 
Bbnoai,C1934] (2LT.B. 71; 7 I.T.O. 143; I.Ii.B. 61 Oal. 2S6) 
explained. 

Amir Singh Shbb Singh v. Commissioner of Inoohb Tax, 
Pttnjab [1936] (3 I.T.B. 171 ; 8 l.T.C. 198) and Bex «. Bradbitby 
[1920] (37 T.L.E. 88) referred to. 

STATEMENT OF CASE. 

Case stated nnder See. 66 (2) of the Indian Income Tax Act 
(hereinafter referred to as the “ Act ”) by the Commissioner of In- 
come Tax, Bombay Presidency and Aden, at the instance of Mr. 
Lohnmal Bhojamal (hereinafter referred to as the “ assessee ”) for 
favour of decision by the Honourable Court of the Judicial Com- 
missioner of Sind on the question of law set out in paragraph 3 
below. The question of law has arisen out of the assessment of 
the assessee for the year 1932-88 (ended on 31-3-1938). 

2. Facts of the Case. — The assessee is a resident of Sukkur 
within the jurisdiction of the Income Tax Officer, Sukkur, and 
carries on business in wines, beer, intoxicating drugs such as 
“ bhang ” etc. For the purpose of assessing him to income-tax 
for the year 1932-83 (ended on 31st March 1938), he was called 
upon by the Income Tax Officer, Sukkur, to declare his income for 
the preceding year 1931-32 (ended on 8l8t March 1932), as requir- 
ed by Sec. 22 (2) of the Act. The assessee thereupon put in a re- 
turn of income on 13th September 1932 declaring therein a loss of 
Bs. 20,397. After examination of accounts, the Income Tax Offi- 
cer determined the less at Bs. 19,227 and exempted the 
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by his order dated 25-10-1932 a copy of which is annexed hereto 
marked Sxhibit A, thereafter for the subsequent year 1033-34 
(ended on 31st March 1934), the assessee was called upon to put 
in his return of income and once again he declared a loss of Ss. 
12,045 for the year ended 31-3-1933. Accounts were then called 
for and while examining them, it was found that the capital of the 
assessee had, in spite of these repeated losses increased substantial- 
ly. He was made to explain satisfactorily the cause of this 
increase and further consideration convinced the Income Tax 
Officer that the said increase was due to concealed profits. He 
rejected the accounts therefore and assessed the assessee on an 
estimated income of Bs. 11,000. The assessee appealed against this 
assessment to the Assistant Commissioner of Income Tax, Bind, 
whose inquiry at the time of hearing the appeal confirmed the 
Income Tax Officer’s presumption apd the assessee, being unable 
to prove his contentions, actually withdrew his appeal by his appli- 
cation to the Assistant Commissioner of Income Tax, Sind, dated 
17-2-1934, thus leaving absolutely no doubt whatever that he had 
incorrectly declared a loss and had concealed his true income. In 
view of these proved facts, the Income Tax Officer had reason to 
believe that the loss declared for the purposes of the assessment for 
the preceding year 1932-33 was also incorrect and that the trne 
income was concealed by crediting sale receipts direct to the capital 
account and that it had thus escaped assessment. Hence he started 
proceedings under Sec. 34 of the Act for the purpose of assessing 
the income, profits and gains which had escaped assessment because 
of an incorrect declaration of income by the assessee and because 
of his having directly credited to his capital account income liable 
to tax. A 'notice undbr Sec. 34 read with Sec. 22 (2) of the Act 
was thereupon issued on 17-2-1934 calling upon the assessee to 
put in a fresh return of income from all sources on or before 
17-3-1934. (A copy of the said notice is annexed hereto marked 
Exhibit B). The assessee failed, however, to put in a return of 
income in time. He was then served with a notice under Sec. 22 
(4) of the Act to produce his accounts. He would not, however, 
appear. The Income Tax Officer, therefore, levied an assessment 
on an estimated income of Bs. 30,000 under Sec. 28 (4) of the Act 
on 26-5-1934. (A copy of the Assessment Order is annexed hereto, 
marked Exhibit G).. The assesses finding this to be a very 
heavy assessment applied under Sec. 27 of the Act for re- 
opening the case. The Income Tax Officer thereupon reopened 
the case though, really speaking, there were no proper grounds foe 
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doing so. A fresh return of income declaring a loss of Bs. 7,469 
only was put in as against the loss of Bs. 20,397 declared previ- 
ously for the same year. This in itself was sufiSicient to show 
what reliance could possibly be placed on an assessee and his 
accounts when a loss of Bs. 20,397 could be mistaken for a loss of 
Bs. 7,469 only and vice versa. The assessee tried to explain the 
difference, when pointed out, as due to an oversight about which 
the less said the better. His accounts were called for and 
examined and, as expected, a number of cash credits were found 
in his and other accounts, which he was unable to explain. 
With such state of affairs, the Income Tax Officer could not at all 
rely on the accounts produced and he had to make an estimate 
of the income liable to tax. He accordingly levied tax on an 
income of Bs. 16,000 under his assessment order dated 4-3-1936, 
a copy of which is annexe hereto marked Exhibit D. The 
assessee appealed against this assessment to the Assistant Com- 
missioner of Income Tax, Sind, under his petition of appeal 
dated 6-3-1936, a copy of which is annexed hereto marked Exhibit 
E. The Assistant Commissioner, while hearing the appeal re- 
examined the accounts and found that not only were there several 
cash credit entries without any satisfactory explanation but that 
though the assesses was, during the accounts period, a partner in 
another business from which he had earned as his share Bs. 2,600, 
he had totally concealed this additional income all throughout 
the assessment proceedings. As this income, although taxed at 
source, affected the rate of tax applicable to the assessee, the 
Assistant Commissioner, after giving due notice, included the said 
amount in the computation of the total income of the assessee and 
enhanced the tax levied by the Income Tax*Offioer at !Er8.1,172-13-0 
to Bs. 1,672-8-0, and in addition levied a penalty of Bs. 100 under 
Sec. 28 of the Act. A copy of this appellate order dated 12-3-1935 
is annexed her to and' marked Exhibit F. The assessee thereupon 
appealed against the enhancement of tax to the Commissioner 
under Sec. 32 of the Act and also requested him to refer to 
the High Court under Sec. 66 (2) of the Act certain questions 
of law arising out of the appellate order of the Assistant Com- 
missioner, (Exhibit H). On a consideration of the appeal, the 
Commissioner, by his order dated 6-7-1935 (a copy annexed hereto 
marked Exhibit G) confirmed the enhancement of tax by the 
Assistant Commissioner. In view of the application for a refer- 
ence to the Honourable Court, this Statement of the Case has now 
been, drawn up. 
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3. Qaestios for the Decision of the Hononrahle Court. — The as> 

sessee has by his petition dated 13th May 1935 (copy annexed 
hereto marked Exhibit H) required the Commissioner to refer the 
following two questions : — 

“ 1. Whether the assessment in this case is in accordance 
with the provisions of Sec. 34 of the Act ? 

2. Whether the assessment is valid within the provisions of 
Sec. 13 of the Act for the following reasons : 

(a) Whether the method of accounting is such as can clearly 
reflect the income, profit or gain of the previous year and whether 
it is one usually adopted by the petitioner and accepted in the 
last? 

(b) Whether the assessment is made on proper basis as re- 
quired by proviso to Sec. 13 ? ” 

The Commissioner refers to the Honourable Court for deci- 
sion only question (1), as question (2) cannot arise in a case in 
which the finding of fact is that the accounts put in are unreliable 
and made up to disclose a lose by taking items of profit not to the 
profit and loss account but directly to other accounts. There is no 
question of method of accountancy in this case and the reference 
to Sec. 13 is incorrect. The estimate of the income framed by the 
Income-tax Officer is in virtue of his powers under Sec. 23 (3) of 
the Act. 

4. Opinion of the Commissioner. — As Sec. 66 (2) of the Act 
requires the Commissioner to give his opinion while submitting 
this Statement of the Case, he begs to submit that in his opinion 
the answer to the question raised should be in the affirmative. The 
argument of the assessee appears to be that the Income-tax Officer 
levied the second asses*sment on the same facts as he had before 
him at the time of the original assessment when he exempted him. 
While the appeal was being heard by the Assistant Commissioner, 
he (the Assesssee) argued that ** on the same facts, however, an 
estimate is now made, which has not the sanction of any fresh 
facts This argument is not correct as will be seen from the 
facts stated in paragraph 2 above. At the time of the first assess* 
ment, the Income-tax Officer had not before him the facts which 
he has in his possession at the time of the second^ assessment to 
show that the accounts put in were unreliable. Also the considered 
judgment of the Iiahore High Court in the matter of Anmsingh 
Sher Singh v. Th$ Oommitsionar of Income Tax, Punjab and 
N. W. F. Provinoes (Income Tax Beports by Aiyar, Volume III, 
page 171) to which attention is respectfully invited, leaves no 
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doubt as to the correctness of the assessment in dispute, even on 
the assumption that the facts were the same. The above Honour- 
able Court in its judgment lays down that “ The words ‘ for any 
reason ’ placed before the expression ' escaped assessment ' (in 
Sec. 34 of the Act) clearly indicate that the Legislature intended 
to include all those oases, which either resulted from mere inad- 
vertence or from conscious misapprehension of the proper posi- 
tion.” The Commissioner entirely agrees with this interpretation 
of Sec. 34 of the Act and begs to add that there cannot be a better 
case for being dealt with under Sec. 34 than this in which, by put- 
ting in unreliable accounts, an assessee escaped assessment at the 
time of the original assessment proceedings. 

5. A copy of the judgment of the Honourable Court may be 
certified to the Commissioner as required by Sec. 66 (6) of the Act. 

Partahrm D. Punwani for the Commissioner. 

Dipchand Ohmdumal for the Assessee. 

JUDGMENT. 

Bupohand, a. J. C. — This is a reference under Sec. 66, Clause 
(2), of the Income Tax Act. The facts giving rise to it are as 
follows : 

The assessee made a return for the year 1932-33 showing that 
he had suffered a net loss of Bs. 20,307 during the previous year 
ending with 3lBt March 1932. The Income Tax Officer examined 
the account books of the assesses and held that the assessee had 
suffered a loss of Bs. 19,227 during that year. He accordingly 
passed an order dated October 26, 1932, exempting the assessee 
from income-tax for the year 1932-83. * * 

The assessee made a return for the following year, that is, for 
the year 1933-34, and showed that he had again suffered a lose of 
Bs. 12,046 for the year ending with March 31, 1933. This time' 
the Income Tax Officer examined the account with greater care 
and discovered that notwithstanding the alleged loss sustained by 
the assessee for two succeeding year^ the account books showed a 
substantial increase in the capital invested by the assesses in the 
business which the^jissessee could not satisfactorily account for. 
He came to the conclusion that the real profits made by the as- 
sessee from his business had been concealed by making false 
entries in the account books, and accordingly rejected the account 
bpoks qf the assessee and taxed him on an income of Bs. 11,000 
calculated upon a certain .percentage basis on the turnover. 
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The assessee file4 an appeal against that order, but subsequently 
withdrew it. The lnconie*tas Officer then proceeded to revise the 
decision given by him exempting the assessee from income tax for 
the year 1982-33. He purported to do this by tskking proceedings 
under Sec. 84 of the Act. On February 17, 1984, that is to say, 
within the period of one year prescribed by that Section for taking 
action, he called upon the assessee to make a fresh return for that 
year. The assessee avoided submitting a return during the time 
allowed to him by the notice, and was assessed on an income of 
Bs. 30,000. He then submitted a return showing a loss of Bs. 7,459 
as against the loss of Bs. 20,397 previously shown by him in his 
first return. The Income-tax Officer then again went into’ the 
question and fixed the income of the assessee at Bs. 16,000. He did 
this because he thought that certain credit entries were falsely 
entered as cash received. 

On appeal the Assistant Commissioner of Income-tax did not 
disturb the finding of the Income-tax Officer as to the total profit 
which the assessee was supposed to have made in his business, but 
as a part of this profit had been made {iy the assessee from a sepa- 
rate business in which he was a partner and which fact had been 
suppressed, the Assistant Commissioner of Income-tax inoreased 
the incidence of taxation on that profit and in addition levied a fine 
of Bs. 100 on him for suppressing that fact. 

The assessee then applied in revision to the Commissioner of 
Income-tax and on obtaining no relief froni him asked for a refer- 
ence to this court upon the following questions : 

(1) Whether the assessment in this case is in accordance With 
the provisiatns of Sec. 84 of the Act ? 

(2) Whether the assessment is valid with the provisions of 
Sec. 18 of the Act for the following, reasons : — 

(a) Whether the method of accounting is such as can clearly 
reflect the income, profit or gain of the previous year and whether 
it is the one usually adopted by the petitioner and accepted in the 
past? 

(b) Whether the assessment is made on proper basis as ter- 
qnired by proviso to Sec. 18 ? 

The learned Commissioner of Income-tax has referred only the 
first question to us, he being of the opinion that the second ques- 
tion was under the circumstances of the present case a question of 
fact and not a gnestion of law. 

Now, there can be no donbt that on the merits the assessee 
has no ekse whatsoever.’ It is however argued on his behalf that 
1-9 
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BB he had been assessed once and was held tc^have suffered a loss 
and therefore not liable to pay income' tax for that year, he could 
not, in law, be re-assessed by the Income-tax Officer by resorting 
to the provisions of Sec. 34 of the Act, and that, in any case, he 
could not be re-assessed on a profit o£ Bs. 16,000. We are afraid 
there is no substance in these contentions. 

The words of Sec. 84 are very wide and inter alia provide 
that when an income has escaped assessment, whatsoever be the 
reasons, proceedings may be taken against the assessee under that 
section within the prescribed period. Under the corresponding 
Section of the English Act, which is Sec. 126, an Inspector is en- 
titled to take proceedings against an assessee if he discovers (1) 
that any property or profit chargeable to tax have been omitted 
from the first assessment, or (2) that a person chargeable has not 
delivered a full and proper statement, (3) that a person has not 
been assessed to tax, or (4) that a person has been undercharged on 
the first assessment, or (6) that a person has been allowed or has 
obtained from the first assessment any allowance, ded,uction 
exemption, abatement, ox relief not authorized by the Act. 

The procedure laid down in that section is somewhat different 
from that laid down in the present section. But there can be no 
doubt that the present section is intended to cover within its ambit 
all oases referred to above. 

In the present case, the assessee evaded his liability to 
pay the tax by making a return which did not contain a full 
and proper or true statement of his accounts, and thus escaped 
assessment. 

Considerable reliance has been placed by Mr. UipcJ^and on the 
observations of their Lordships of the Privy Council in Bajendra 
Noth Mukerjee and others v. Commissioner of Inoometax, Bengal, 
where it is said : — 

“ The appellants, however, submit that this is a case of income, 
escaping assessment within the meaning of Sec. 34. Assessment, 
they argue, is a definite act, indeed the most critical act in the pro- 
cess of taxation. If an assessment is not made on income within 
the tax year then that income, they submit, has escaped assess-)- 
ment within that year, and can be subsequently assessed only 
under Sec. 34 within its time limitation.- This involves reading 
the expression * has escaped assessment ’ as equivalent to ‘ has not 
been assessed Their Lordships cannot assent to this reading. It 
gives too narrow a meaning tp the word ‘assessment’ and poo wide 
a meaning to the word ‘ escaped That the word assessm-ent ’ is 
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not confined in the i^tatate to the definite act of making in order 
of assessment appears from Sec. 66 which refers to the course of 
any assessment To say that the income of Burn & Co. which in 
January 1928 was returned for assessment and which was accepted 
as correctly returned, though it was erroneously included in the 
assessment of Martin & Co., has ‘escaped’ assessment in 1927-28 
seems to their Lordships an inadmissible reading. The fact that 
Sec. 34 requires a notice to be served calling for a return of income 
which has escaped assessment strongly suggests that income which 
has already been duly returned for assessment cannot be said to 
have ‘ escaped ’ assessment.” 

But these observations do not apply to the present case. In 
the case referred to above Messrs. Burn & Co., had made a true 
return of their income. They had not been assessed to income-tax 
because the Income Tax Officer thought that the income was an 
income for which Messrs. Martin & Co., should be assessed, and 
he had accordingly added that income to the income returned by 
Messrs. Martin Ss Co. In doing so he was wrong, and when after 
his decision was set aside and Messrs. Burn & Co., were being as- 
sessed, they raised the plea that as the period of limitation contain- 
ed in Sec. 34 has expired, they could not be assessed. Under those 
circumstances the fact that no assessment was made on the income 
of Messrs. Burn &Co., could not possibly be said to indicate that 
the said income has esoabed assessment. Messrs. Burn & Co., 
had made no attempt to evade their income being as- 
sessed, and as a matter of fact that income had not only not escaped 
asessment, but had been assessed although against a wrong 
party. 

Our attention has also been invited to the rulings of some of 
the Indian High Courts in which the words ‘ escaped assessment ’ 
have been given a much more limited meaning than that indicated 
by the words themselves. All those rulings have been referred to 
and discussed in the case of Messrs. Amirsitiffh 8her Singh v. The 
Commissioner of Income Tax^ Pungab, N,W.F, and Delhi Provinces 
and it has been rightly pointed out there that those ruliiigs have 
not given due effect to the words ‘ for any reason ’ which appear in 
the section. 

It is rather unfortunate that Sec. 34, unlike the correspond- 
ing sebtion of the English Act, does not specifically refer to the 
oases in which the Income Tax Officer may take action, and the 
words * escaped assessment ’ are some what vague and indefinite ; 
hat reading the section as a whole, we have no hesitation in 
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holding that the facts of the present case do o^me both within the 
meaning and spirit of the section. The income of the assessee has 
certainly escaped assessment by the simple process of a false return 
having been filed, and the fraud perpetrated by him was not de- 
tected at the commencement. As the frand was detected within 
the time limit prescribed by the section, it is not necessary for us 
to consider the dictum of Iiobd Bbadinu, G.J., in Bex v. Bradbury 
which supports the proposition that in cases of fraud the Grown 
is not prevented by such a time limit from recovering a tax, nor 
is it necessary for us to go into the further question whether the 
assessee is not liable to be assessed under any other provision of 
the Act. 

For these reasons we answer the first question which is the 
only question referred to us by the learned Commissioner in the 
affirmative. 

With regard to the second question propounded by the asses- 
see we agree with the learned Commissioner that that question is 
in the circnmstances of the present case one of fact and not of law 
and we hold accordingly. It is no doubt true that the unexplain- 
ed items discovered by the Income Tax Officer amounted only to 
Bs. Id, 000 and it was no doubt open to argument that if these 
items were transferred to the account of sale proceeds, the loss of 
Bs. 7,000 odd as shown by the assessee in his second return would 
disappear and his profit would amount to Bs. 8,000 and not Bs. 
111,000. But on appeal the Assistant Commissioner of Income 
Tax discovered another very big item of Bs. 21,000. The expla- 
nation of the assessee with regard to that item also was not accept- 
ed specially in view of the fact that the account books of that 
particular concern from which according to the assessee he had 
received Bs. 21,000 were not produced. If this item were added 
to the items discovered by the Income Tax Officer the profit pf 
Bs. 16,000 for which income tax has been levied from him is in 
no sense excessive. It would, therefore, appear that the assessee 
has rather been lightly dealt with and has not been made to pay 
more than what would be his estimated profit. There is, therefore, 
no substance in the argument that the income of the assessee should 
have been fixed on percentage basis on the turn over as was done 
in the ne:^t year. 

Under the circumstanoes it is not necessary for us to go into 
tbe further question whether or not it is open to the assessee to 
raise a point on which the Income Tax Commissioner has refused 
to sobmit a caae in the absence of his having applied to this court 
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under Sec. 66, Glause 3, to compel the Commiesioner to state a 
case upon this point within the time allowed by law. 

In the course of his arguments the learned Advocate raised a 
third point and that was that the Assistant Commissioner of Income- 
tax had no power to increase the incidence of income-tax on 
Bs. 2,600 or to impose a penalty of Bs. 100 on the assessee. But 
we are afraid it is not open to the learned Advocate to raise new 
points not raised by him before the Commissioner at the proper 
time and that also without even giving previous notice to the 
Government pleader, and therefore we decline to go into that 
question. 

The Income-tax Commissioner will have costs of this refer- 
ence which will be taxed in the ordinary course. 

Answered accordingly. 


[In thb Pbivy Oouhoil]. 

COMMISSIONBB OF INCOME-TAX, PUNJAB AND N.W.F.P. 

V. 

NAWAL KISHOBB KHABAITI LAL. 

Lobd Tb^inebbion, Sib Sba^di Lab, Sib Gbobub Banxin. 

November 9, 1937. 

NoN-BBSIDBNT — AsSBSSMBNT op AoBNT — ObDBB DbOIiABING 

Intbntioh to Tbbat Assbssbb as Agbnt — Whbthbb Condition 
Pbbobdbnt to Initiation op Pboobbdinos — Notion Bbpobb such 
Dbolabatidn— Vadiditx— Notiob undbb Sbo. 48 Not SpBomriNe 
Ybab op Assbssmbnt— •Validity— Indian Inoomb Tax Act (XI 
op 1922), Sbos. 42, 48, 22 (2). 

Under the Indian Income-tax Act it is not necessary to the 
validity of a notice calUng for a return of woome under See. 28 {2), 
where it is served upon a person as agent of a non-resident under 
See. 48, that it should have been preceded not only by the noHee of 
the intention prescribed by See. 43 and by the opportunity of 
being heard prescribed by the proviso thereto, hut also by an order 
declaring the person to he the agent of the non-resident person or 
treating him as such agent. It is open to the Income-tax Officer 
under the Act to postpone any final determination of the question of 
agency until the time comes to make an assessment under Sec, 28 of 
the Act. 
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Proceedings if begun in time are not under the Act required to 
he completed within any time limit. 

The notice under Sec. 43 is apart of the series of facts which 
results in the resident being deemed agent by force of the section, 
and if by a notice given m due course under See. S3 (3) the year oi 
years be specified, he can ■have no grievance in point of procedure 
merely because the year for which he was proposed to be treaied as 
an agent was not mentioned in the notice under See. 48. An assess- 
ment made on a person as agent of a non-resident is not therefore 
illegal by the fact that the notice which the Income tax Officer serv- 
ed on him under the proviso to Sec. 48 did not mention any parti- 
mlar yearr for which the Income-tax Officer proposed to treat him as 
an agent. 

Appeal from a jadgment of the High Coart of Lahore reported 
at pp. 350 to 367 of Vol. Ill of the Income-tax Beports. 

A. M. Dunne and Hubert Hull for the Appellant. 

L. DeOruyther and S. Hyam, for the Bespondeht. 

JUDGMENT. 

Sib GBOBeB Babeik. — This appeal is brought from a decision 
of the High Goart at Lahore by the Commissioner of Income-tax 
Panjab, North-West Frontier and Delhi Provinces. On 8th June 
1921, the Income-tax Officer at Delhi made an order under Sec. 23 
sub-sec. 3, read with Sec. 34, Indian Income-tax Act 1922, whereby 
for the year of assessment, 1926-27, he assessed the respondent 
firm upon a ' total income ’ of Bs. 72,928 and determined that the 
tax payable thereon was Bs. 6,837. This assessment order was 
made upon the respondent firm whose name and style is Nawal 
Eishore Eharaiti Lai and who carry on business as jewellers at 
Delhi, but it was made upon them as agent for a Hindu undivi- 
ded family resident in the State of Jaipur outside British India. 
One Seth Banji Lai had been head of this family, but had died in 
December 1928. 

The validity of this assessment order is in substance the matter 
in dispute between the parties, but the case comes before their 
Lordships as an appeal by special leave from the judgment of the 
High Court upon a refefence made under Sec. 66 of the Act for- 
mulating three questions of law for the High Courtis decision. As 
•these questions challenge the procedure adopted by the Income-tax 
authoritiSs, it will be convenient to state first the steps which 
they had thken and then the objections raised by the respondent 
firm. SeUs. 34, 42 (1) and 43 of the Act are the provisions of chief 
importance in the case : 
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34. — “ If for any jreason income, profits or gains chargeable to 
inoome*tax has escaped assessment in any year, or has been asses* 
sed at too low a rate, the Income-tax Officer may, at any time 
within one year of the end of that year, serve on the person liable 
to pay tax on such income, profits or gains or, in the case of a 
company, on the principal officer thereof, a notice containing all 
or any of the requirements which may be inclnded in a notice 
under sub-sec. (2) of Sec. 22 and may proceed to assess or re-assess 
such income, profits or gains, and the provisions of this Act shall, 
so far as may be, apply accordingly as if the notice were a notice 
issued under that sub-section : 

“ Provided that the tax shall be charged at the rate at which 
it would have been charged had the income, profits or gains not 
escaped assessment or full assessment, as the case may be.” 

42 (1) — la the case of any person residing out of British 
India, all profits or gains accruing or arising, to such person, whe- 
ther directly or indirectly, through or from any business connexion 
or property in British India, shall be deemed to be income accru- 
ing or arising within British India, and shall be chargeable to in- 
come-tax in the name of the agent of any such person, and such 
agent shall be deemed to be, for all the purposes of the Act, the 
assessee in respect of such income-tax : 

Provided that any arrears of tax may be recovered also in 
accordance with the provisions of this Act, from any assets of the 
non-resident person which are, or may at any time come within 
British India.” 

43. “ Any person employed by or on behalf of a person re- 
siding out ,of British ^India, or having any business connexion 
with such person, or through whom such person is in the receipt 
of any income, profits or gains upon whom the Income-tax Officer 
has caused a notice to be served of his intention of treating him 
as the agent of the non-resident person shall, for all the purposes 
of this Act, be deemed to be such agent : 

Provided that no person shall be deemed to be the agent of a 
non-resident person, unless he has had an opportunity of being 
heard by the Income-tax Officer as to his liability.” 

On 2nd February 1928, the Income-tax Officer served the 
respondent firm with a notice in the following terms : 

“ You are hereby required to attend this Oourt on 9th Feb- 
ruary 1918, and show cause why you should not be treated as 
agents of Seth Banji Lai of Jaipur State for income-tax assess- 
ment purposes,” 
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This notice did not specify any partical§r year of assessment 
It was headed “ Notice under Proviso to Sec. 43, Income-tax Act 
of 1922 On 13th February the Income-tax Officer recorded as 
follows : 

Mr. Charter Behari Lai present Heard Sec. 22 (2) notice with 
necessary forms served on him for 1926-27 (Sec. 84) and 1927-28 
for Nawal Eishore Kharaiti Lai, agent of S. Banji Lai. 

The respondent firm on 12th March filed a bank return under 
protest and lodged a petition of appeal against the order of 13th 
February before the Assistant Commissioner. This appeal, which 
purported to be brought under Sec. 30 of the Act, was not in their 
Lordships’ view within the terms of that section, but the Assistant 
Commissioner did not dismiss it on that ground. He considered, 
as their Lordships read his order of 2nd May 1928, that the In- 
come-tax Officer’s order of 13th February did not purport to decide 
that the respondent firm were agents of Seth Banji Lai. About a 
year later, namely on 6th April 1929 a notice under Sec. 23 (2) of 
the Act was sent to the respondent firm as agent for Seth Banji 
Lai requiring them to attend at the Income-tax Officer’s Office 
and to produce evidence in support of the return which they had 
rendered. This notice specified the year 1926-27 as well as 1927- 
28. Nothing appears to have been done under this notice for two 
years afterwards, a fact which may be explained by the circum- 
stance that the assessment in respect of previous years was being 
disputed. On 5th May 1931, however, two things happended. The 
respondent firm filed a fresh return in respect of the year 1926-27 
showing a sum of Bs. 61,560 as interest on loans payable by them 
to Seth Banji Lai of Jaipur. The Income-tax Officer on the same 
date served a notice on the respondent firm stating that it was 
•proposed to treat them as the agent of Seth Banji Lai for the year 
1926-27. 8th May 1931 having been appointed for hearing any 
objections to this course, the Income-tax Officer on that date re- 
corded an order against the respondent firm as follows : 

They pay interest to the non-resident on his deposits with 
them. The non-resident has thus business connexion with them 
and is in receipt of income through them. 1 accordingly hold 
them as agent for Seth Banji Lai of Jaipur under Sec. 43 for the 
assessment for 1926-27. 

The assessment order of 8th June 1931, included, besides the 
sum of Bs. 61,550 admitted to be payable by the respondent firm, 
two other items of interest payable by other persons of Seth Banji 
Ijal, bringing the “total income” to the figure of Bs. 72,928 
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already mentioned.. An appeal to the Assistant Commissioner 
having been dismissed on 19th Angust 1931, application was made 
to the Commissioner under Sec. 66 of the Act to state a oase to the 
High Court. On 14th May 1932, the Commissioner referred to 
the High Court three questions as follows : 

“ (1) Whether in the circumstances of this case, the petitioner 
could be held to be an agent for Seth Banji Lai within the mean- 
ing of Sec. 43 ? (2) Whether the assessment made on the firm of 
Nawal Kishore Kharaiti Lai of Delhi (the petitioner) as agent of 
Seth Banji Lai of Jaipur under Sec. 43 is rendered illegal by the 
fact that the notice which the Income-tas Officer served on the 
firm under the Proviso to Sec. 43 did not mention any particular 
year for which the Income-tax Officer proposed to treat the firm as 
an agent. (3) Whether proceedings could be started under Sec. 34 
of the Act against the petitioner as agent of the non-resident in 
view of the fact that action under that section was time- barred, 
more than one year having lapsed since the issue of the notice, 
dated 2nd February 1928 ? ” 

As required by the Act, the Commissioner gave his opinion 
on each question, answering each against the respondent firm 
namely (1) Yes : (2) No : (3) Yes : The High Court (Addison and 
SaIiB, JJ.) answered the first and third questions in the n^ative 
and held that the second question did not arise. Their view was 
that the Assistant Commissioner, having by his order of 2nd May 
1928, held that no order had been passed declaring the respondent 
firm to be the agent of the non-resident, the income-tax author- 
ities were bound by that opinion. On this footing there was no 
order declayng the resi^ondent firm to be such agent until 8th May 
1931. No such order having been passed before 13th February 
1928, the notice of that date calling for a return of income under 
Sec. 22 (2) was in the opinion of the learned Judges invalid, and 
as this was the only notice ever served under that sub-section, the 
assessment was ill^al as well as out of time under Sec. 34. They 
concluded their judgment by saying: 

“ The result of this reference is that the petitioner* will escape 
assessment of income-tax for the year 1926-27 on a technicality.” 

The first question for decision is whether by the terms of the 
Act it is necessary to the validity of a notice calling for a return of 
income under Sec. 26 (2) where it is served upon a person as agent 
of a non-resident under Sec. 48, that it should have been preceded, 
not only by the notice of intention prescribed by Sec. 42 and by the 
opportunity of being heard' psesoribed by the proviso thereto, but 
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also by an order to the effect varionsly described by the High 
Court as “ declaring the petitioner to be the agent of a non-resident 
person ” and “ treating him as snch agent It may be reasonable 
that A should not be required to render a return of B’s income 
until it has first been decided that he is agent ot B : on the other 
hand, having regard to the circumstances which for this purpose 
constitute agency, it may well be thought advisable that the in- 
formation afforded by a return and by books of account produced 
in support thereof should be available for the purpose of 
deciding as to agency. The avoidance of delay may also be a 
consideration. The matter must be determined entirely upon the 
language of the Act, and their Lordships cannot find that it im- 
poses the technical requirements upon which the High Court have 
insisted. It seems to their Lordships to be open to the Income- 
tax Officer under the Act to postpone any final determination of 
the question of agency until the time comes to make an assess- 
ment under Sec. 23 of the Act. The notice of 13th February 
1928 was served before the expiry of one year from the end of the 
financial year 1926-27. Subject therefore to the merits of the case 
and to the answer to be given to the second of the three questions 
referred, the notice of 18th February was a valid initiation of pro- 
ceedings to assess the respondent firm as an agent under Sec. 43 
and in respect of the year of assessment 1926-27. Proceedings if 
begun in time ate not by the Act required to be completed within 
any time limit. 

The objection taken by the second question is that the notice 
of 2nd February 1928 did not specify the year 1926 27 though this 
was done by the notice of 13th February requiting rejiurns to be 
made under Sec. 22 (2). It would appear that in 1931 the then 
Income-tax Officer had some doubt upon this point, and that the 
issue of a second notice on 6th May 1981 specifying 1926-27 was 
intended to meet the difficulty. If, however, the original notice of 
2nd February 1928, had been for this reason bad, that of May 1986 
was much too late to take its place or cure it. The High Court 
did not think it necessary to answer the second question referred 
to them, but in their Lordships’ view it should be answered, and 
the answer is in the negative. The notice is by Sec. 48 made part 
of the series of facts which results in the resident being deemed 
agent by force of the section. The extent of his responsibility if 
he be agent, is another matter. If by notice given in due course, 
under Sec. 22 (2) the year or years be specified he has no grievance 
in point of procedure and he can make his case upon the merits. 
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No gnestion of l^aw arises upon the controversy as to agency. 
At the hearing it was desired by learned connsel for the respondent 
firm to contend that his clients should not have been assessed upon 
the figure of Bs. 72,928, which includes interest payable to the non- 
resident by third parties in British India, but only upon the figure 
of Bs. 61,660 which was payable by the respondent firm. No such 
issue can be brought within any of the three questions referred by 
the Commissioner to the High Court nor has it been discussed at 
any previous stage of the reference. Their Lordships are accord- 
ingly unable to entertain it. They will humbly advise His Majesty 
that this appeal should be allowed, that the judgment of the High 
Court be reversed and that in lieu of the answers given by the 
High Court to the three questions referred to them by the 
Commissioner, the following answers be respectively given namely 
question (1) : Yes ; Question (2) : No ; Question (3) Yes. The res- 
pondent firm will pay the appellant’s costs of this appeal and of the 
reference in the High Court. 

Appeal allowed. 


[In thb Housb of Lobbb]. 

BATON-TXJBNEB 

V. 

MoKBNNA (INSPECTOB OE TAXES). 

liOBD AtE^N, LOBD ThANEBBTON, LoBD BuSSBIiL of KUUCiOWBN, 
LobD MAOMIIiIiAN, Lobd Booub. 

October 16, 1936. 

Income Tax and Subtae — Taxpatbb Bbsidbni in Enoland 
— Empdoymbni PabxiaiiLY Abboad — L iABiiaiY IN Bbspbot of 
Salabt — Salaby Paid in England — Income Tax Act, 1918 (8 & 
9 Geo. 6. c. 40), s. 1, Sched. D, para. 1 (a) (ii) ; Soebd. E, Bulbs 
Applicablb to Sohbd. E, r. 6 — Einancb Act, 1922 (12 & 13 
Gbo. 6, 0. 17), S. 18. 

A person resident in England^ but employed in West Africa by 
an English company controlling their business from England : Held, 
chargeable with income tax under Schedule E in respect of the 
emoluments of his employment, which were paid to him for the rnost 
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part in England, the facts falling within Cc^se II of Schedule D, 
transferred to Schedule E by Sec. 18 of the Finance Act, 19I3H — See 
Schedule D, dame 1 (a) {U). 

CoLQUHOUN V. Bbooes [1889] (69 L.J.Q.B. 63 ; 14 App. Gas. 
493 ; 2 Tax. Gas. 490) distinguished. 

FotriiSHAM V. PiOEiiBS [1929] (94 L. J.K.B. 418 ; [1926] A.G. 
468; 9 Tax. Gas. followed. 

Decision of the Got7BI of Apfbal [1936] (106 L.J.S.B. 246; 

[1936] 1 K.B. 1) affirmed. 

Gases referred to : 

Golquhotjh ». Beooks [1889] (69 L.J.Q.B. 63 ; 14 App. Gas. 
493 ; 2 Tax. Gas. 490). 

Fotjlsham V. PiOKLBS [1925] (94 L.J.K.B. 418; [1926] A.G. 
468; 9 Tax. Gas. 261). 

Appeal from the decision of the Gonrt of Appeal. 

The facts are shortly set out in the judgment of Lord Atkin 
and will be found fully stated in the report in 106 L.J.K.B. 246. 

Needham, K.C., and Cyril L. King, for the appellant. 

The Attorney-General (Sir Donald B. Somervell, K.G.) and 
Beginald P. Hills, for the respondent, were not called upon to 
argue. 

The argument for the appellant is sufficiently outlined in the 
judgment of Lord Atkin. 

Loan Axeih. — T his is an appeal from an order of the Gonrt of 
Appeal which dismissed an appeal by the appellant from an order 
of Singleton, 1. Singleton, J. had allowed an appeal by the Grown 
on a case stated by the special commissioners, who ha*d decided in 
favour of the appellant. There are several assessments in question 
in respect of years beginning with the year 1926-27 and ending 
with the year 1931-32. 

The appellant was employed by'the Ashanti Goldfields Gor- 
poration, Ltd., as their manager. He began as assistant manager, 
and he was employed under written contracts under which his 
duties as far as he was concerned were, as found by the special 
commissioners, to be wholly performed outside the United King- 
dom, namely, in West Africa. A condition of the contracts was 
that payments were to be made as he directed, and he did in fact 
direet that payments should be made in this country. The greater 
part of the payments were, therefore, in fact made by his em- 
■ployers to him in this country ; but for the purposes of this case, 
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in the view which ycjar Lordships are taking of it, that, I think, 
is probably irrelevant. 

The appellant is assessed under Schedule E, and he is assess- 
ed nnder that schedule by reason of a provision in the Finance 
Act, 1922, which, by Sec. 18 (1), provides : “ Such profits or gains 
arising or accruing to any person from an office, employment or 
pension as are, nnder the Income-tas Act, 1918, chargeable to 
income- tas under Schedule D” (other than certain exceptions) 
“shall cease to b e chargeable under that Schedule and shall be 
chargeable to tax nnder Schedule E, and the Buies applicable to 
that Schedule shall apply accordingly subject to the provisions of 
this Act Therefore the question which arises is whether or not 
these profits or gains were profits or gains which would be charge- 
able to income-tax under Schedule D of the Act of 1918. Sec. 1 
of the Act of 1918 provides : “ Where any Act enacts that income 
tax shall be charged for any year at any rate, the tax at the rate 
shall be charged for that year in respect of all property, profits, 
or gains respectively described or comprised in the Schedules 
marked A, B, G, D and E, contained in the First Schedule to this 
Act and in accordance with the Buies respectively applicable to 
those Schedules ”. Then one comes to Schedule D, which pro- 
vides as follows, by paragraph 1 ; “Tax under this Schedule shall 
be charged in respect of : — (a) The annual profits or gains arising 
or accruing : — (i) to any person residing in the United Kingdom 
from any kind of property whatever, whether situated in the Unit- 
ed Kingdom or elsewhere ; and (ii) to any person residing in the 
United Kingdom from any trade, profession, employment or voca- 
tion, whether the same be respectively carried on in the United 
Kingdom or elsewhere ”. Then by paragraph 2, it is provided 
that : “ Tax under this Schedule shall be charged under the fol- 
lowing Gases respectively ; that is to say : . . . Gase 11. Tax in 
respect of any profession, employment, or vocation not contained 
in any other Schedule The reference there is, no doubt, to 
employments of a public nature which were orginally taxed under 
Schedule E. 

The appellant in this case has carried on his employment 
outside the United Kingdom, and upon the finding of the com- 
missioners exclusively outside the United Kingdom and he says 
that he is not properly taxable under Schedule D, or at any 
rate not under Schedule D, Gase 11, in respect of profits 
or gains arising from the employment; and he says that he 
is not so chargeable because his employment was hof 
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employment within the United Kingdom, bat was an employment 
exolnsively onteide the United Kingdom. *The answer to that 
is obrions on the plain statement of the words, becanse the Act 
says that tax shall be charged “ to any person residing in the United 
Kingdom from any trade, profession, employment or Tocation 
whether the same be respectively carried on in the United 
Kingdom or elsewhere ” ; and the appellant was, as is found, resi- 
dent in the United Kingdom daring the whole of this period. It 
would, therefore look as though there were a very heavy onus on 
the appellant to show why he should not be charged in accordance 
with what would seem to be the plain meaning of the Act. But 
he says he can show that, because he says that the words in para- 
graph 1 (a) (ii) of Schedule U (which relates to any person residing 
in the United Kingdom, “ from any trade, whether carried on in 
the United Kingdom or elsewhere”, were considered in the well- 
known case of Golquhoun v. Brooks. In that case, Mr. Brooks 
resided in the United Kingdom, and he derived profits from a trade 
which was carried on in Australia, in which he was a partner. It 
was held that he could not be assessed upon the whole of the pro- 
fits arising from t^t trade, but only from so much as was remitted 
to this kingdom. The appellant here says, by analogy, that inas- 
much as the House of Lords, affirming the Court of Appeal, decided 
that you must put a limit on those extensive words in respect of 
trade, so you must put a limit on the words in respect of employ- 
ment. That has involved a consideration of the case oi Oolquhown, 
V. Brooks. 

When that case is looked at, it is plain from the language of 
the learned members of this House who delivered opinions that 
the principle upon which they went was this. ThejTall of them 
pointed out that the appellant was obviously within the meaning 
of the charging words, but they pointed out also that general words 
of that kind might have to be cut down, because you cannot cons- 
true the general words in one part of a section or one part of an Act 
without having regard to all that is contained in the Act, and they 
pointed to a series of considerations which led them to the view 
that in respect of trade these words ought to be cut down. They 
first of all pointed out that the machinery was defective, and hope- 
lessly defective, for charging a person in respect of a trade which 
was carried on wholly abroad. Lord Maonaghten says (69 L.J.Q.B. 
at p. 64 ; 14 App. Oas., at p. 615) : ” When one tries to apply the 
rules and provisions of the Act relating to profits and gains from 
trades to a trade carried on exclusively abroad one gets into hopeless 
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difficulties.” He thej;x pointed out that in respect of partnership 
business the return had to be made by the senior partner resident 
in Great Britain, and that the return bound all the other partners, 
and no other partner could make a separate return at all. He 
pointed out that the computation of the duty was to be exclusive 
of profits arising from lands occupied, a rule which would be very 
difficult to apply to a trade carried on abroad. He also pointed 
out that every person engaged in trade was chargeable by the 
commissioners acting for the parish or place where the trade was 
carried on, and that was obviously inapplicable to a case where the 
trade was carried on in Australia. Tiien, and conclusively in the 
view of the learned Lords, they came to the conclusion that the 
particular profits were really charged under Case V, which deals 
with tax in respect of income arising from possession out of the 
United Kingdom ; and having found that the machinery was in- 
applicable to a trader who derived profits here from' trade carried 
on abroad, and having found that there was a case which expressly 
charged him in respect of bis interests in that trade abroad, they 
came to the conclusion that there was sufficient ground, and clear 
ground, for cutting down those general words. That decision has 
been followed ever since, and neither this House nor any member 
of this House is likely to say anything in criticism of that decision. 

But bow does that reasoning apply to the present case ? 'We 
have sought to extract from counsel for the appellant, who have, 
as-usual, said everything that could be said on behalf of their client, 
some statement of what are the provisions in the present Act 
which would appear to be inconsistent with the intention to 
charge the holder of an employment in respect of an employment 
which was exercised a\>road ; and there are none. The provision 
about machinery does not apply. There was a time when it did, 
and when this Schedule was first passed no doubt there would have 
been, or might have been a difficulty in charging a person in res- 
pect of profits derived from an employment which was carried on 
abroad, because the person would have to be aseessed at the place 
where the business or employment was in fact conducted. But 
that was remedied as long ago as 1916, and there is now no such 
difficulty. And while it is perfectly true that a deficiency in the 
machinery for collection is an element to be taken into account 
when you are construing an Act of Parliament and trying to see 
whether you are to give words their plain meaning, or whether 
you are to out them down, at the same time it is by no means 
conclusive. There may very well be cases where there was an 
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indention io charge bat where the Legislature have failed, through 
some neglect or improvidence, to provide the necessary machinery. 
The machinery has now been provided, and in the Act of Parlia- 
ment as now passed there is no difficulty at all about the machinery. 
But the other and conclusive element in Colquhoun v. Brooks is 
entirely lacking. There is no Case at all to which this matter can 
be referred. In Colquhoun v. Brooks it was the Case dealing with 
foreign possessions which induced the members of the House of 
Lords to say that there was a Case applicable to the matters before 
them, and therefore the mere general words were not to be relied 
on, but in the present case it is sufficient to say that by common 
consent this is not a case of a foreign possession. 

I need not discuss the case of Foulsham v. Pickles which was 
decided by this House, and which expressly held that an employ- 
ment exactly on all fours with the employment here could not be 
said to be a “ foreign possession ” ; therefore I do not discuss any 
difficulties that might arise from the conception of an employment 
being a “ possession ” at all. Therefore, inasmuch as there is no 
difficulty about the machinery, and there is no alternative case, 
and the words are absolutely clear on the face of them and as wide 
as they can be, and expressly refer to employment outside this 
country as well as employment within the country, I for my part 
find insuperable difficulty in seeing that the appellant here ought 
to succeed in his contention that he has shown that the wide words 
of the Act are necessarily to be cut down. 

There is one other matter that arises on the case. It is said 
that Sec. 18 of the Finance Act, 1922, which I have read, transfers 
the profits or gains chargeable under Schedule D to Schedule E, 
and says that the Buies applicable to that Schedule shall apply 
accordingly; and then it is said that when you look at the Buies 
applicable to Schedule E you will find rule 6, which says that “ the 
tax shall be paid in respect of all public offices and employments 
of profit within the United Kingdom,” and therefore it is said that 
those Buies cannot apply, and that Schedule E cannot apply, and 
although you may have transferred this employment from Sche- 
dule D to Schedule E, you have not found a home for it in Sche- 
dule E, and it must wander between earth and heaven because 
apparently it is not in Schedule D, neither is it in Schedule E. 

1 think that is much too technical a view, and an incorrect 
view of the oonstruction. I think the Buies of Schedule E are 
intended to be applied so far as they are applicable. Once you 
have found, ns I venture to think your Lordships must find, that 
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this particular profitVas chargeable under Schedule D, then I 
think it is transferred to Schedule E, and the assessment is pro- 
perly made in those circumstances. Therefore I thioik that the 
opinions of the learned Judges below, which I think express exactly 
the view which I have put before your Lordships, were right, and 
1 suggest to your Lordships that the appeal should be dismissed. 

Load Thanxbbton. — I concur in the reasons which have just 
been given by my noble and learned friend on the Woolsack and 
also in the conclusions at which he has arrived, and 1 have very 
little to add. 

The main argument of the appellant in this case is based on 
the decision of the case of Golquhoun v. Brooks but when properly 
examined it appears to me that Golquhoun v. Brooks really is sufid- 
cient to decide the case against the appellant, and for these reasons. 
Golquhoun v. Brooks was a case first of all of a trade, and a trade 
carried on exclusively in Australia. This is the case of an employ- 
ment ; but in that respect 1 doubt whether there is so much dis- 
tinction as regards the argument. But, secondly, in Golquhoun v. 
Brooks it was held by this House that the case could possibly fall 
under Case V, and it is expressly conceded in the present case that 
it cannot fall under Case Y. That is distinction No. 1. Further, in 
Golquhoun v. Brooks, this House, as expressed in the opinions which 
were delivered, was very clearly of opinion that the language of 
Case 1 was apt to cover the case there unless on a consideration of 
the whole provisions of the statute there were reasons found why 
the full meaning should not be attributed to Case I ; and their 
Lordships then went on to consider the other provisions. Both 
Lord Hersshell and Lard Macnaghten gave three reasons, and the 
same three reasons, why a more limited construction should be 
applied to Gase 1, and Gase V should be preferred. As my noble 
and learned friend has pointed out, not one of those three reasons 
applies in the present case. The first two reasons, which were 
founded on the fact that it was a trade with a partnership, do not 
apply to an employment at all, and the third reason, which related 
to the place at which the person might be assessed, has been super- 
seded as regards the present case, not, as assumed by the judgments 
in the Gourt of Appeal, by the provision of Miscellaneous Buie 4 
applicable to Schedule L, sub-sec. 1 (b), but by Buie 18, sub-sec- 
5 of the Schedule E Buies. That, however, is a mere matter 
of detail: both these Buies were amended by the Finance 
(No. 2) Act, 1935, Sec. 32,. at the same time and in the saine 
section. 

1-10 
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That being the case, it does seem to me that the initial view 
of their Lordships in Colquhoun v. Brooks, namely, that yon must 
give effect ^ the clear words of the Case — in this case Case II and 
not Case I — unless yon find reasons elsewhere in the statute for a 
more limited construction, applies in the present case, and that no 
adequate reason has been produced in the present case for apply- 
ing that more limited construction. Consequently I agree with 
the conclusion at which my noble and learned friend on the Wool- 
sack has arrived. On the second point, as to the construction of 
Sec. 18 of the Act of 1922, 1 have nothing to add. 

Lobd Busselii of BiIii:iOWEN.>— I agree with the motion pro- 
posed, and I have nothing to add. 

Lobd MaomsdiiAN.— I also agree. 

Lobd Boohe.— I also agree. 

Appeal dismissed. 


[Ik the Coxtbx of Appeal]. 

NATIONAL MOBTGAGE & AGENCY CO. OF NEW ZEALAND 

V. 

INLAND BEVENUE OOMMISSIONEBS. 

Lobd Wbioet, M. B., Bomeb, L. J., Gbeene, L. J. 

January 26, 26, 27, 28, February 11, 1987. 

• ^ 

INOOMB-TAX — OOMPAHT OOEIBOLLBD IH UNITED KmODOM — 

CABBYiNe ON Business in Dominion — Belief in Bespeot of 
Dominion Income Tax — Finance Act, 1920 (10 and 11 Geo, 6. o. 
18) Sec. 27 (1). 

When a company controlled in the United Kingdom carries on 
business in a Dominion, the relief from United Kingdom income tax 
under the Finance Act, 1920, s. 27 (i), in respect of the business is to 
be determined by ascertaining the assessable income in each country, 
following the legisle^ive directions in eetch country as to allowances 
or deductions and without scrutinising those allowances or deduc- 
tions by an individual comparison with a different system in the 
other part of the Commonwealth, and relief should be granted to 
the extent of the smaller amount. Nothing need be regarded ex- 
cept the two statutory income of the business, taking care to see that 
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neither includes income from any other source. But when the Domi- 
nion law excludes from the assessable income the sum paid in res- 
pect of debenture interest) whereas the company has been assessed 
as agent for its debenture holders in respect of debenture interest 
paid in the Dominion, as no deduction was permissible in respect of 
such debenture interest for the purposes of the United Kingdom as- 
sessment, it is entitled to relief on the amount so paid, irrespective 
of how the tax on the interest may ultimately be borne. 

{Decision of Finlay, J., reversed). 

Cases referred to : 

Assam Eailwats and Teadino Co. v. Inland Ebvbnub Com- 
MissiONBBS [1933] (102 L. J. K. B. 702 ; (1933) 2 K.B. 676 ; 
affirmed in H.L. (1934) 103 L. J. K. B. 683; (1938) A.C. 446). 

Inland Ebvbnub Commissionbbs v. Dalqbtx &jiOo. [1980] 
(99 L.J.K.B. 842 ; (1930) A.C. 627 ; 16 Tax Cas. 216) 

Eolls-Eoyob Ltd. v. Shobt [1926] (94 L.J.K.B. 849 ; 10 Tax 
Cas. 69). 

Appeal from the decision of Finlay, J. 

The case stated by the Commissioners for the Special Purpo- 
ses of the Income tax Acts for the opinion of the King’s Bench 
Division was as follows : 

1. At a meeting of the Commissioners for the Special Purpo- 
ses of the Income tax Acts, held on December 8, 1931, the National 
Mortgage and Agency Co., of New Zealand, Ltd., hereinafter called 
“ the company ” claimed relief in respect of New Zealand Income 
tax under the provisions of Sec. 27 of the Finance Act, 1920, for 
the years ended April 6, 1928, and April 6, 1929. 

2. The company is a company incorporated in England under 
the Companies Act with the authorised capital of £ 1,600,000 in 

125.000 ordinary shares of 10 each and 26,000 preference shares 
of £ 10 each. At the material times the issued capital consisted of 

126.000 ordinary shares on which £ 2 had been paid up. The 
company has from time to time issued debentures at varying rates 
of interest secured upon the uncalled capital of the company. The 
amount of the debentures outstanding at September 30, 1927 , was 
£ 782,275 9b. 9d. 

3. The company, which is controlled in the United Kingdom 
is a 6nanoe company, and its business mainly consists in lending 
money in New Zealand, on short loans generally secured on crops 
and on land. By far the greater part of the company’s income 
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arises in New Zealand chiefly from the interest on these loans. 
The company owns some real property in New Zealand, including 
premises occupied by it. It also has an investment in New Zealand 
War Loan and investments in ordinary and preference shares in 
New Zealand companies. 

4. The company is assessed to income tax in the United 
Kingdom under Case 1 of Schedule D in respect of all its income 
from New Zealand, whether arising from the short loans or from 
the investments which it holds there. In computing the amount 
of the Case I liability, the debenture interest paid by the company 
is not allowed as a deduction from the profits, and is consequently 
included in the assessment to the United Kingdom tax. 

5. Income-tax is imposed in New Zealand by the Land and 
Income tax Act, 1923. The following are the material sections of 
the Act : (^he case then set out Secs. 2, 73, 74, 78, 79, 80, 83, 99, 
116, 130, 170 and 171). 

6. In computing the assessable income of the company for 
the New Zealand tax a deduction had been allowed under Sec. 80 
(1) (h) for the interest on so much of the debenture capital as had 
been employed in the production of the assessable income. The 
amount of interest so deducted was £ 37,861 for the year to 
September 30, 1926 and ^34,779 for the year to September 30, 
1927 out of the total debenture interest paid by the company of 
$ 40,261 and £ 39,322 for those years. There were also deducted 
under Sec. 83 (1) the sums £ 9,998 and £ 9,999 by way of special 
exemption, as representing S per cent, of the land owned by the 
company and used by it for the purpose of the business. The 
dividends from New Zealand companies &nd the inteliest on New 
Zealand War Loan were excluded from the assessable income. 
The computation for the year 1927-28 resulted in a loss, and no 
New Zealand income tax was payable for that year. The compu- 
tation for the year 1928-29 showed an assessable income of 
£ 26,692, on which the New Zealand income-tax payable was 
£ 5,932-48. The computation of the company’s profits for assess- 
ment to United Kingdom income-tax differed in several other 
material respects from the computation for the purposes of New 
Zealand income-tax. 

7. The company’s investments in New Zealand companies 
consisted almost entirely of ordinary and preference shares in a 
company called Levin dt Go. Levin Sc Go., was assessed to New 
Zealand income-tax and the dividends paid to the company were 
not again assessed to New Zealand income-tax in the company’s 
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hands. No New Zesjand tax was dedncied by Levin & Go., from 
the preference dividends, and the Crown contended that the corn* 
pany had not paid New Zealand tax in respect of these preference 
dividends. The Crown admitted that the company had paid New 
Zealand tax on the dividends on the ordinary shares which it held 
in Lewin & Co. 

8. The company was also assessed as agent for its debenture 
holders for each of the two years in respect of the debenture 
interest applicable to New Zealand. The tax was in the first place 
charged on the company at the full rates, but was subsequently 
reduced to the rates appropriate to the respective debenture 
holders. 

9. The interest on the debentures being payable under a con- 
tract made in the United Kingdom, the Company had no power 
to deduct the New Zealand income tax therefrom, notwithstanding 
that it had been assessed to that tax for the debenture holders. 

10. Erom computations made it was seen that the items in 
dispute were : (1) the debenture interest applicable to New Zea- 
land: (2) the allowance of 5 per cent, on the value of the land 
owned by the company and used by it for the purposes of its busi- 
ness : (3) the dividends on preference shares of Levin and Co. 
from which no New Zealand tax has been deducted : (4) the New 
Zealand War Loan interest. The Grown admitted the claim to relief 
in respect of the dividends on the ordinary shares of Levin & Co. 

11. It was contended on behalf of the company : (1) That the 
relief must be based on the amount of the income as computed for 
the purpose of the United Kingdom tax, and that the method by 
which the New Zealand assessment was computed, and the de- 
ductions allowed in arriving at that assessment were immaterial. 
(2) That accordingly the fact that the debenture interest appli- 
cable to New Zealand and the allowance of 5 per cent, on the land 
owned by the company and used in its business were allowed as 
deductions in computing the New Zealand assessment should not 
be taken into account, and the relief should be allowed on the 
United Kingdom figures without any deduction for those two items. 
(8) That Levin & Co., having paid New Zealand income tax on 
the profits out of which its preference dividends were paid, the 
company should be allowed relief on those dividends. (4) Alter- 
natively as regards the debenture interest, the company having 
paid New Zealand tax thereon, as agent for the debenture holders 
and having been obliged to bear this tax, was entitled to relief in 
respect of the tax so paid. 
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12. It was oontended on behalf of the Crown : (1) That no 
New Zealand tax had been paid by the company for 1927-28 ex- 
cept on the dividends on the ordinary shares which it held in ' 
Levin & Go. (2) that the debenture interest and the allowance of 
6 per cent on the valne of the land had been excluded from the 
subjects of taxation, in New Zealand, and bad not borne tax in 
New Zealand as part of the Company’s profits, and that conse- 
quently no relief was due thereon. (8) That on the alternative 
contention the company was only assessed to tax on the debenture 
interest as agents for the debenture holders, and this tax was not 
paid on the company’s income. 

13. The oases of Bolls Boyce Ltd. v. Short and Inland Bevenue 
Gommissioners v. Dalgety dt Co., were referred to. 

14. Having considered the facts and arguments the Gommis- 
sioners gave the following interim decision : The main question 
in this case is on what part or parts of the income of the appellant 
company has New Zealand income tax been paid. The appellant 
company contends that it has paid New Zealand income tax on the 
whole of its profits arising from its business in New Zealand, 
while the Crown contends that it has only paid New Zealand 
income tax on its profits from its business in New Zealand, less 
the profits applied in payment of its debenture interest for which 
allowance has been made in calculating its business profits under 
Sec. 80 (1) (b) of the Land and Income-tax Act, 1928. It was 
argued on behalf of the appellant company that the whole of 
the New Zealand income was income from one source, and that 
in determining the part of the income on which relief is allow- 
able, regard must be had to the source from which jt is derived 
and not to its amount. In support of this argument reliance 
was placed on a dictum of 'Wabbinoion, L. J., in the case of 
Bolls Boyce Ltd. v. Short. It must, however, be observed, that 
in that case the Court was only concerned with English income 
as a whole and Indian income as a whole, and no question arose 
as to whether Indian income tax had been paid on different parts 
of the Indian income. It seems clear to us that where under 
Dominion income tax law different parts of the Dominion income 
are separately treated as regards the liability to Dominion income 
tax, we are bound to discriminate between those different parts 
and see whether Dominion income tax has been paid in respect of 
each of those parts or not. In this case the income applied in 
payment of the debenture interest for which allowance has been 
made has been specifically excluded from the profits on which the 
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appellant company jias been assessed to New Zealand income tax, 
and consequently no New Zealand income tax has been in fact paid 
in respect of the profits so applied under the assessments made on 
the appellant company in respect of its business profits. On the 
other hand, the appellant company has been separately assessed as 
agent for its debenture holders in respect of the debenture interest 
paid by it, and has paid the tax and charged at the rate appropriate 
to the respective debenture holders*, incomes. The appellant 
company has not been able to reimburse itself by deduction of this 
tax from its debenture holders. In view of the specific separation 
of the income applied in payment of the debenture interest for 
which allowance has been made from the rest of the income, we 
are of opinion that the income so applied must be regarded as a 
separate part of the appellant company’s income. We hold, there* 
fore, that the appellant company is entitled to relief in respect of 
the New Zealand income-tax on the profits of its business, less the 
profits applied in payment of debenture interest of which allow- 
ance has been made, but that it is also entitled to relief in respect 
of the income-tax which it has paid on the debenture interest at 
the rates appropriate to the respective incomes of the debenture 
holders such interest being treated as its income under the decision 
in the case of Inland Bevenue Gommissiontrs v. Dalgety A Co. 
There are three subsidiary questions to be dealt with : (a) The in- 
come from New Zealand War Loan is specifically exempted from 
New Zealand income-tax under Sec. 78 (6) of the Land and Income 
Tax Act, 1923. This is clearly a separate part of the appellant com- 
pany’s income, and as no New Zealand income-tax has been paid 
in respect ,of it, the appellant company is not entitled to any relief, 
(b) 6 per cent, of the capital value of the land used by the appellant 
company for the purposes of its business or deriving profits there- 
from has been allowed as a deduction by way of special exemption 
in computing the assessable income of the appellant company 
for the purposes of the New Zealand income-tax. A part of the 
profits equal to 5 per cent, of the capital value of the land has 
thus been excluded from the profits in respect of which New 
Zealand income-tax has been charged, and no New Zealand 
income-tax has been paid in respect of this part of its profits. We 
hold, therdore, that no relief is due in respect of this part of its 
profits, (o) As regards the dividends on the preference shares 
which the appellant company holds in Levin A Go., although New 
Zealand income-tax has been paid by Levin A Go., on its profits 
out of which those dividends have been paid, no New Zeaian4 
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income-tax has been paid or saftered by the appellant company on 
those dividends. On the figures being agreed we will give our 
final decision 

15. The parties having been unable to come to an agreement 
ae to the method of computation of the relief to be allowed in res- 
pect of the New Zealand income-tax which the company had paid 
on the debenture interest, the Commissibners held a further meet- 
ing on November 8, 1932, to determine this point. 

16. Two questions emerged : (1) As stated in paragraph 8 of 
this case, the company had paid New Zealand income-tax on the 
debenture interest at varying rates appropriate to the incomes of 
the respective debenture holders. Further, certain interest paid 
to the trustees of the superannuation and provident fund had been 
altogether exempted from New Zealand income-tax nnder Sec. 78 
(1) of the Land and Income Tax Act of 1923. It was claimed 
on behalf of the company that the whole of the debenture interest 
on which New Zealand income-tax had been paid formed one part 
of the company’s income and the relief should be allowed at the 
rate arrived at by dividing the total amount of the income-tax 
paid by the total amount of such debenture interest. It was 
claimed on behalf of the Grown that each item of debenture 
interest should be taken separately and that relief should be 
allowed on each item at the rate of income-tax paid on it subject 
to the restriction imposed by Sec. 27 (1) (b) of the Finance Act, 
1920, to one half of the appropriate rate of United Kingdom 
income-tax. (2) For the year 1927-28 the company had not made 
enough profit in New Zealand to pay its debenture interest. 
Accordingly, the debenture interest was paid to tl^e extent of 
£ 10,000 out of dividends on United Kingdom investments of the 
company which were not subject to New Zealand income-tax as 
income of the company but New Zealand income-tax had been 
paid by the company on the whole of the debenture interest 
whether such interest was paid out of New Zealand profits or the 
United Kingdom dividends. It was claimed on behalf of the 
company that the sum of £ 10,000 had borne income both in the 
United Kingdom and in New Zealand and relief was allowable 
thereon. It was claimed on behalf of the Grown that the sum of 
£10,000 was not taxed in New Zealand as income, but was only 
taxed by reason of its application in payment of debenture interest, 
and no relief was due thereon. 

17. The Commissioners held that the debenture interest as 
a whole formed part of the company’s income and the rate of relief 
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to be allowed in respect of the tas paid on the debenture interest 
was to be computed by dividing the total tax paid in respect of the 
interest by the total amount of the debenture interest including that 
part which had been exempted from the New Zealand income tax. 
They further held that the United Kingdom income which had been 
applied in payment of the debenture interest had suffered both 
United Kingdom tax and New Zeland income tax and that relief 
should be allowed thereon accordingly. The amount of relief due 
was ultimately agreed in accordance with their decisions, and they 
finally determined the appeal accordingly. 

FinXiAY, J., upheld the decision of the Special Commissioners 
save in respect of the debenture interest. He thought that the 
company paid the tax on that interest .only as agents, it could 
not be said to be paying tax on its own income. The company 
appealed. 

Latter, K.O. and Cyril King for the Appellants. 

The Solicitor General (Sir Terence O'Connor, K.O.) and B. P. 
Hills for the Bespondents. 

Counsel repeated the arguments indicated in the decision of 
the dommissioners. 

The judgment of Lobd Weight, M.B., was read by Eombb, 

Xj.j. I have read the judgments prepared and about to be delivered 

by my brethren Bombs, L. J., and Gbbbnb, U. J. I am so fully in 
agreement with these judgments in every respect, both as regards 
reasoning and conclusions, that it is a work of supererogation to 
add any observations of my own. But I may perhaps say that as I 
read the sub-section the protean and ambiguous word “income” as 
there used igaeans the figure of income or part of income as assess- 
ed for tax purposes in either jurisdiction. The income or part of 
income, that is, the figure so assessed, is that on which the person 
has paid or become liable to pay tax within the words of the section, 
in the United Kingdom and in the Dominion respectively. Once 
it is established, on the principle expounded by my brethern, that 
the same part of income is assessed in the Dominion as that assessed 
in the United Kingdom, “double taxation” is pro tanto established, 
on the basis of and to the extent of the smaller assessment : the 
figures of assessment respectively are the material figures of income 
for this purpose. 

Bombs, L. J. — On this appeal the Court is once more invited 
to consider and apply the provisions of Sec. 27 (1) of the Binanoe 
Act, 1920. As the section has been recently discussed and explain- 
ed by the House of Lords in the case of Assam Bailwaya and 
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Trading Co. v. Inland Bevmue Commissioner^ it becomes necessary 
to examine the facts and the jadgments given in some detail. 

The facts, so far as material for the present purpose, were as 
follows : The company concerned was an English company carry- 
ing on a business in India, from which business the whole of its 
income was (with a small exception) derived. It was controlled by 
its board m England and was accordingly taxed under Oase 1 of 
Schedule D of the Income Tax Act, 1918, on the whole of the pro- 
fits arising from its business in India. Under the rules applicable 
to that Case the tax on its income for the year ending April 5, 1929, 
fell to be computed on the company's profits for its financial year 
ending on March 31, 1928. The profits so computed amounted to 
the sum of £ 186,750. Under the Indian Income Tax Act the tax 
for the year 1928-29 had to be computed on the profit for the same 
financial year, but those profits when ascertained in accordance 
with that law amounted only to £ 129,365. This was due to the 
following facts : (1) According to the Indian Act the sum paid by 
the company as interest on its debentures and amounting to £42,600 
was a permissible deduction, whereas it was not so in 
the United Kingdom. (2) The profits derived by the com- 
pany from a certain tea garden amounting to £8,343 were exclud’ed 
from the Indian computation but were included in that of the 
United Kingdom. (3) other divergencies between the two sys- 
tems of taxation resulted in a net excess of £ 6,542 in the profits as 
ascertained in the United Kingdom over the profits as ascertained 
in India. 

The company in due course paid United Kingdom income tax 
calculated at the appropriate rate on £186,750 and jiaid Indian 
income tax at the appropriate rate on £ 129,365. In these circum- 
stances it was plain that the company was entitled to relief under 
Sec. 27 (1). The question to be determined was as to the basis 
upon which such relief was to be calculated. The contention of 
the company was this : The subject of taxation both in India and 
the United Kingdom is the income derived from the business car- 
ried on in India during the year of assessment ending on April 5, 
1929. According to the law of each country the tax on that income 
as ascertained by taking a notional sum that bears no relation to the 
actual income in fact and applying the appropriate rate to that 
notional sum. The fact that the notional sums are different in 
the two countries is immaterial. The notional sums are only 
brought into notional existence for the purpose of ascertaining 
what income tax should be charged in the respective countries on 
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the profits of the buskiess earned in the year of assessment. Hav* 
ing served that purpose they need not be considered further. 
We have paid income-tas for the year of assessment both in the 
United Kingdom and in India on precisely the same income and 
are entitled to relief nnder the section upon that footing It is 
an attractive argument and none the less so because it involves the 
proposition that throughout the sub-section the word “ income " 
means “ income ” and nothing else. Had it been accepted, the com- 
pany would have been entitled to be relieved to the extent of, but 
not exceeding, half the United Kingdom rate on the sum of 
d6186,760. tFor the purpose of ascertaining the rate, the actual 
income from the Indian business would, no doubt, have to be as- 
certained. But this should present no difficulties to a competent 
accountant. If any such difficulty should occur it would have to be 
settled by the appropriate tribunal. The actual profit having been 
ascertained, the Indian rate and the United Kingdom rate for the 
purposes of the section would be ascertained by dividing the 
amount paid in tax in the two countries respectively by the 
amount of the actual profit. 

This contention on the part of the company failed, however, 
to find acceptance at the hands of the Commissioners for the 
Special Purposes of the Income-tax Acts, Finlay, J., the Court 
of Appeal or the House of Lords ; and must now be regarded as 
unsound. 

The Special Commissioners held that the company was entitled 
to relief in respect of the sum of £135,907. This sum was arrived 
at by deducting from the sum of £186,760 the two sums of 
£42,500 at^^ £8,343. They treated the sum of £186,750 as 
being the taxable income in India. They then analysed these two 
sums and found that, inasmuch as no debenture interest had 
been deducted in the United Kingdom computation and had been 
deducted in the Indian computation, £42,600 part of the United 
Kingdom taxed income had not been taxed in India. They fur- 
ther found that £8,343 had been included in the United Kingdom 
taxed income but had not been taxed in India. The reason why 
they did not also find that £6,542, further part of the £186,760, 
had not been taxed in India would seem to have been that they 
had not been asked to do so by the Inspector of Taxes. Attention 
was called to this omission in paragraph 7 of the respondent’s case 
when the matter eventually oame before the House of Lords. On 
an appeal by the company to FxbIiAY, J., that learned Judge affirm- 
ed the decision of the Commissioners and, as I read his judgment, 
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upon the same groands as those on which 4he Commissioner had 
proceeded. 

Pausing there, it is to be observed that the question whether 
and to what extent income-tax in this country or in India would 
ultimately fall on the debenture holders in respect of the interest 
paid to them was immaterial. Income tax on the £ 42,500 had 
been paid by the company here, and had not been paid by the com- 
pany in India, and that is all that mattered. For it had been 
decided by the House of Lords in the Dalgety Case that the word 
“ paid ” in the section means “ paid ” and not “ ultimately paid 

The decision of Fiulat, J., was affirmed by the Court of 
Appeal but on somewhat different grounds. They agreed with the 
learned Judge in treating the sum of £ 186,760 as the incomefrom 
the Indian business that had been taxed in the United Kingdom, 
and not merely as a notional sum arrived at for the purpose of cal> 
cnlating the tax to be paid on the real income for the year of 
assessment. They also treated the £ 129,365 as representing the 
part of the £ 186,750 that had been taxed in India and as repre- 
senting, therefore, the only part of company’s income from the 
Indian business that had borne tax in both countries. They made 
no analysis of the two figures. They rejected, indeed, the idea 
that any such analysis ought to be made. “ When we come to 
consider,” said Lord Hanworth, M. S. (102 L.J.K.B. at p. 706 ; 
(1933) 2 K.B. at p. 593), "what is to be the relief, it has to be 
shown by the taxpayer that on a part of the income which is his 
statutory income in the United Kingdom he has paid Dominion 
income-tax for that year. Now are we to reopen and to readjust 
the figures in each country ? .Are we to set aside thc^items which 
compose the total assessable income for which the man is to be 
charged first in the Dominion and afterwards in the United King- 
dom ? To my mind, not so. You have to deal with the results which 
have been attained by following the legislative directions in each 
country, and you have to deal with the result when the exemp- 
tions or deductions or abatements have been allowed, and you can- 
not scrutinise those abatements or deductions by a comparison 
with a different system in the other part of the Commonwealth 
and it falls upon the tax payer to prove that he has paid income 
tax for that year in respect of the same part of his income The 
Appeal Court accordingly held that the company was entitled to 
relief in respect only of £ 129,365. But as the Crown was content 
with the figure of £ 135,907 arrived at by the Commissioners the 
. appeal was merely, dismissed. 
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The matter was then taken to the House of Lords who unani> 
mously affirmed the decision of the Court of Appeal. Lord War- 
rington of Glyffe in his speech, summed up the conclusions as 
follows (103 L.J.K.B. at p. 686 ; [19361 A.O. at p. 464) : “ In the 
present case the part of his income on which the taxpayer has 
paid tax in England is £ 186,760. In India, he has paid tax on 
a smaller part numerically of the same income ”. This was precisely 
the view of the case that had commended itself to the Court of 
Appeal. Lord Wright also agreed with that view. “ The Court 
of Appeal ” he said (103 L. J.K.B. at p. 687 : [1936] A.C. at p. 466), 

“ in confirming (in substance) the ruling of the Special Commission- 
ers took the view (rightly as I think) that the true amount on 
which relief should be given was £ 129,366”. I would call 
attention to the words ” in substance ”. Later on, he said 
(103 L. J.K.B. at p. 689 ; [1936] A.G. at p. 460) : On the words of 
the section it seems that the appellants can only show double tax- 
ation in regard to £ 129,366 which is a part of the £ 186,750 ”. 
Lord BxiABBsstTBOH, Lord Axeih and Lord Tharbbrior 
agreed with the judgments of Lord Warringion ob CiiYbbb and 
Lord Wrighi. 

The case seems to establish the following conclusions : (1) 
That the word ” income ” in the section does not mean the real 
income, but the “ statutory ” or “ notional income ” by means of 
which the tax is calculated. (2) That if this statutory income in the 
Dominion is £ A and in the United Kingdom the statutory income 
from the same source is £ (A plus B) relief will be given in respect 
of £ A. (3) That an analysis of the two statutory incomes for the 
purpose of comparing, for example, the respective allowances for re- 
pairs or depreciation is inadmissible. It is in regard to the two 
latter conclusions that the view taken by the Special Commissioners 
and Einlay, 3 ., differed from that taken by the higher tribunals. 
The difference is one of yital importance. If the two statutory in, 
comes are to be dissected, as was done by the Special Commis- 
sioners, every item appearing on the debit side in the Dominion ac- 
count that does not appear on the debit side of the United King- 
dom account must be r^rded as having borne income-tax in the 
United Kingdom and not in the Dominion and vice versa. If, for 
instance, in the Dominion £ 1,000 be allowed for depreciation, and 
nothing for bad debts, and in the United Kingdom £ 1,000 be 
allowed for bad debts and nothing for depreciation, then although 
the statutory incomes in the two countries might be equal (say 
^ 10,000 relief could only be given in irespect of £ 9,000. The 
1-18 
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same resalt would occur in case of a difference in relation to re- 
ceipts of the business. The receipts of the business might in the 
Dominion be treated as being worth £ 60 less than the value at 
which the same receipts are brught into account in the United 
Kingdom. The total statutory incomes might be the same and yet 
relief would only be given in respect of the statutory income less 
the £ 60. In oases where the statutory incomes of the two coun- 
tries are the incomes or average of incomes over different periods 
of time hopeless confusion would result. In the United Kingdom 
the statutory income is that of or for the year preceding the year 
of assessment. In the Dominion it might be that of the year of 
assessment. In such a case no relief could be granted at all even 
though the statutory income in the Dominion Were equal to that 
in the United Kingdom. For no item on either side of the two 
accounts would be the same. The view taken by the Court of Ap- 
peal and the House of Lords in the Assam Case would, however, 
lead to no such difficulty. Nothing need be regarded except the 
two statutory incomes of the business, taking care O’! course to see 
that neither includes income from any other source. Belief will 
then be given to the extent of the smaller of the two sums, with- 
out inquiring into the reasons for the difference between them. The 
statutory income is in such case to be treated as the taxable in- 
come for the year of assessment. Both sums must be treated as 
representing income derived from the same source and for the 
same period, namely, the year of assessment. It necessarily follows 
that the smaller sum is a part of the larger sum, as was pointed 
out both by Lobd Wabbinoton ob OiiTpbb and Lobd Wemho! in 
the Assam Case. 

But just as it is necessary to see that the statutory incomes 
do not include any receipts from sources other than the busi- 
ness, so also it is necessary to see in each case that no profits of the 
business are being taxed otherwise than through the medium of 
the statutory income. For what has to be ascertained for the 
purpose of the section is how much tax has been paid by the 
company on its profits in this country and in the Dominions 
respectively. 

It only remains to apply these considerations to the present 
case, taking for that purpose the year of assessment 1928-29. The 
United Kingdom statutory income from the whole of the com- 
pany’s business for that year wsw £ 70,017. This figure, however, 
included certain receipts from sources other than the business of 
the conrpany in New Kealandi, amounting together to 25,640, 
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leaving the statutory income for the last mentioned bnsiness 
£44,468. The New Zealand statutory income was £26,592. 
The appellants are therefore entitled to relief in respect of that 
sum. That would be the only relief to which they are entitled if 
under the New Zealand law the profits from the New Zealand 
business are only taxed by reference to the New Zealand statutory 
income. It appears, however, that the effect of the Land and In- 
come Tax Act 1923, of New Zealand is to exclude from the statutory 
income a sum equal to the interest on debentures the money se- 
cured whereby has been employed in the production of the asses- 
sable income, and to tax such sum in the hands of the company. 
The profits of the New Zealand business are not, therefore, taxed 
merely by reference to the statutory incomes, but partly by refer- 
ence to that income and partly by reference to the amount of in- 
terest payable in respect of its debentures. The amount taxed 
under this latter head is the sum of £34,779 and on this sum the 
company is also entitled to relief. It is true that as regards such 
last-mentioned part of the company’s profits the company has only 
been assessed as agents for the debenture holders ; but this is im- 
material. In order to get relief under the section it is sufficient for 
the company to show that it has paid the New Zealand tax on that 
part of its profits. The question in what capacity it has paid it 
and the question whether the tax falls ultimately on the company 
or the debenture holders are beside the point' The company has 
paid United Kingdom income tax on a part of its income namely 
£ 34,779, and has proved that it has paid Dominion tax in respect 
of the very same thing. In accordance with the plain words of 
See. 27 (1) of the Finance Act 1920, it is entitled to relief on 
that sum. 

For these reasons 1 am of opinion that both appeals should 
be allowed. 

Gbbbbb, L.J.— Sec. 27 (1) of the Finance Act 1920, provides 
as follows ; ** If any person who has paid, by deduction or other- 
wise, or is liable to pay. United Kingdom income tax for any 
year of assessment on any part of his income proves to the satis- 
faction of the Special Oommissioners that he has paid Dominion 
income tax for that year in respect of the same part of his income, 
he ^hall be entitled to relief from United Kingdom income tax 
paid or payable by him on that part of his income at a rate there- 
on to be determined ”, as therein mentioned. The language of 
this .provision appears at first sight to be reasonably clear. The 
first .thing, to consider is whether the person claiming relief is liable 
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to United Eingdom income tax “ on any part»of his ihcome His 
income for the pnrposes of the United Kingdom income tax may 
comprise a number of elements derived from different sources and 
taxable under different schedules. Any one of these elements may 
be a “ part of his income “ for the pnrposes of this limb of the sub- 
section. The next question for consideration is whether he has 
paid Dominion income tax for the year in question “ in respect of 
the same part of his income It is said that in strictness the 
word “ same ” is necessarily inappropriate to convey the meaning 
intended, since income as assessed for United Kingdom income tax 
is a notional sum and the income on which Dominion income lax 
is paid cannot be the “ same ”. This, to my mind, presents no 
practical difficulty in construing the sub-section, noram I prepared 
to find in its language such abstruse metaphysical difficulties as 
were suggested in the arguments for the Crown. The sub-sec- 
tion says that identity exists and as a practical matter I can find no 
difficulty in treating the assessed income which is taxed in a Do- 
minion as being the “ same ” as that taxed in the United Kingdom. 
Now even if the matter had been devoid of authority, 1 should 
have thought that the character of the identity postulated by the 
words “ the same part of his income” was not difficult of ascertain- 
ment. If the income is derived from dividends on shares or inter- 
est on debentures, and it is taxed in both countries the identity is 
apparent. If the income is derived from a business, the question is 
more complicated but, not in my opinion, any more difficult to 
answer. In such a case, in order to ensure the identity which the 
sub section requires, the first thing to do is to see that the in- 
come taxed in the Dominion is the same as that t^xed in the 
United Kingdom in the sense that each includes, and includes only, 
income (that is to say incoming profits or gains) which is common 
to both and any necessary adjustments of the account to ensure 
this result must be made. To take a single example: if an Eng- 
lish company carries on from England business both in England 
and in a Dominion, its assessment here will be on the amount of 
the profits of the entire business. But in the Dominion it will be 
assessed only on the profits of the business so far as carried on in 
the Dominion. It is accordingly necessary in order to achieve the 
primary identity of the two incomes, to dissect the United King- 
dom asssessment and eliminate from it that portion which re- 
presents the profits of the English business. This is a prefectly 
simple and intelligible operation, and presents no difficulty in 
principle. But it will be noticed that the only matters to be 
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eliminated from the TJniied Kingdom or the Dominion assessment 
(as the case may be) are incoming profits or gains which are not 
common to both assessments. It is, in my judgment, essential to 
the proper understanding of this case, to appreciate the fundamen- 
tal distinction between sums which truly represent incoming pro- 
fits and gains and sums which represent allowances or permissible 
deductions in arriving at the assessable income. For reasons 
which will appear later, it is only the former, which must be eli- 
minated, not the latter. But the process of arriving at the iden- 
tity of the two incomes does not stop at the point where incoming 
profits or gains not common to both assessments have been elimin- 
ated. When this has been done, the resultant figures for the 
United Kingdom income and the Dominion income will in all pro- 
bability be different by reason of differences in the two methods of 
arriving at assessable income. It must have been present to the 
mind of the Legislature that uniformity in the method of assessing 
business profits is not to be found throughout the Empire. The 
rules for the deduction or non-deduction of expenses or the allow- 
ance for wear and tear (to take some examples) which operate 
in the United Kingdom, may differ widely from those in force in a 
Dominion. And here it is necessary to see that what 1 may call a 
secondary identity is attained. If after the elimination ef incom- 
ing profits or gains which are not common to both assessments the 
income from the Dominion business is for the purpose of the Unit- 
ed Kingdom assessment (let me say) dBlO.OOO and for the purpose 
of the Dominion assessment il8,000 it is only in respect of £8,000 
that the identity exists. £8,000 is not “ the same part ” of the 
company’s mcome as £10,000 even though each figure represents 
an assessment in respect of the same incoming profits or gains. 
The relief given by the sub-section is therefore to be ascertained 
on the footing that the only part of the business income in respect 
of which tax is exigible in both countries is £8,000. In the con- 
verse case if the figures are reversed the only part of the company’s 
income on which tax is exigible in the United Kingdom will be 
£8,000 and the additional £2,000 in the Dominion assessment 
will not entitle the company to any relief. 

In support of the views expressed above, 1 may quote some 
words from the speech of the present Master of the Bolls in the 
Assam Case [lOd L.J.K.B. at p. 689; (1936) A.C. at p. 459). His 
Lordship said : ‘ It seems clear that there must be a definite part 
of income brought into question, and that can only be expressed 
i n a sum of money. As income ox vi termini must be expressed in 
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a sDiu of money, the words ‘the same part his income’ must 
inTolve a comparison between two snms of money, which prove to 
be the same. The contention of the appellants is to the contrary : 
it is said on their behalf that the words ‘ the same part of his in- 
come ’ refer solely to what is called the source and that identity of 
amount is immaterial and does not come into question, except for 
the purpose of ascertaining the rate of tax to be allowed for. I 
cannot agree with this argument. No doubt questions of source, 
as it has been called, that is, such questions as where the income 
comes from, are essential to identify, so far as that aspect goes, 
what is taxed in the United Kingdom with what is taxed in the 
Dominion : but in addition the income itself, that is, the amount 
of money, must also be identified. I think the words ‘ the same 
part of bis income ’ are apt to include both elements of comparison 
and identification Lobd BLANBSBTTsaH (103 L.J.K.B. at p. S85 ; 
(1936 A.C. at p. 462) expresses the same view in a different way. 

In order to apply these principles to the present case, it is 
necessary to examine shortly the facts relating to the two assess- 
ments. There are some variations in the figures in the various 
documents due to certain adjustments which have been made, but 
1 will take the round snms which will readily be recognisable. The 
figure of the United Kingdom assessment for the year 1928 29 is 
i)70,000. This includes, in addition to the profits of the business 
in New Zealand, the following items of incoming profits or gains : 
1. United Kingdom profits : 2. New Zealand War Loan interest : 
3. New Zealand Preference Dividend : 4. Ordinary dividends on 
shares in “ X ”, amounting in round figures to i626,000. 

Now none of these items is brought into the New Zealand 
assessment and the first step necessary to secure identity between 
the two incomes is to deduct them from the United Kingdom 
assessment which will then give the figure of dS 46,000 as repre- 
senting that part of the United Kingdom assessment which is ex- 
clusively referable to that part of the income which is taxed in 
both countries. This is what the Master of the Bolls in the Assam 
Oast describes as “ identification of what is taxed in the United 
Kingdom with what is taxed in the Dominion ”. Now the New 
Zealand assessment in respect of that part of the income is 
26,000 only, and it is in respect of this figure that what the 
Master of the Bolls describes as ” identification of the income it- 
. self, that is, the amount of money ” exists. The result, in my 
opinion, is that the appellants are entitled to relief upon the basis 
that to the extent of the assessment of £26,000 they have paid 
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Dominion tax npon the profits of the New Zealand business which 
are the same subject-matter of taxation as those covered by the 
United Kingdom assessment as adjusted in the way which I have 
described. This result appears to me to accord with the language 
of the sub-section, the construction placed upon it by the House 
of Lords in the Assam Case, and with good sense. 

Upon the view of the meaning of the sub-section which I have 
expressed, differences between the rules prevailing in the two 
countries as to such matters as allowances and deductions of ex- 
penses are entirely disregarded. To take-a simple example let me 
assume that the method of arriving at the assessable profits as a 
Dominion business is identical both in principle and in the matter 
of amount in both countries with the exception of wear and tear 
allowance, and gives for each country a figure of £ 10,000 before 
deducting that allowance. Let me assume then that the allowance 
in the United Kingdom is £ 750 (giving a United Kingdom assess- 
ment of £ 9,260) and in the Dominion £1,000 (giving a Dominion 
assessment of £ 9,000). The business income on which Dominion 
tax has been paid will be £ 9,000, that on which United Kingdom 
tax has been paid will be £ 9,260 and relief will be given accord • 
ingly. It is quite illegitimate, in my opinion, to treat the difference 
between thp two allowances, namely, £ 260 as in some sense a 
part of the business income which has not suffered tax in the 
Dominion and as therefore, for the purpose of the sub-section to be 
deducted from the United Kingdom assessment under the guise of 
eliminating from that assessment a piece of income which has not 
borne tax in the Dominion. In truth, what has borne tax in the 
Dominion in such a case, is the business profits as assessed, not 
merely a part of those profits ascertained after deducting the excess 
of the Dominion allowance over the United Kingdom allowance. 
Nor is the position, in my opinion, any different if one of the 
countries makes an allowance or permits a deduction of a kind not 
recognised in the other country. Again, let me take a simple 
example. 1 will assume that all fiugres are identical in the two 
countries except that in the United Kingdom an allowance is given 
which is not given in the Dominion — for example an allowance of 
£ 600 in respect of bad debts, giving an assessment of £ 9,600 and 
a deduction is permitted in the Dominion which is not permitted 
in the United Kingdom — ^for example an allowance of £600 in res- 
pect of certain expenses of the business, giving an assessment of 
£ 9,600. The two figures which are comparable for the purposes 
of relief under the sub-aeotion will be £ 9,500 and £ 9,500^not 
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& 9,000 and £ 9,000 as they would have to be»if the £ 600 in each 
case were to be treated as an untaxed part of the business profits. 

It is at this point that what, in my opinion, is the fallacy 
underlying the Crown’s argument on this part of the case emerges. 
It is due to a failure to distinguish between two things fundament- 
ally different, namely, an incoming profits and an allowance or 
deduction. I have already referred to the items of incoming pro- 
fit which are included in the United Kingdom assessment but not 
in the New Zealand assessment and shown bow these must be 
deducted from the United Kingdom assessment for the reason that 
that assessment is pro tanto referable to these items. But the 
Grown seeks to treat on the same basis as these items certain sums 
representing allowances or deductions made in New Zealand, 
namely, (1) debenture interest (2) 5 pec cent unimproved value of 
land allowance, amounting in round figures to £ 46,000. These 
sums it is said must be deducted from the United Kingdom assess- 
ment on the basis that they are pieces of income, not taxed in New 
Zealand, to which pro tanto the United Kingdom assessment is 
referable. The result is to reduce the United Kingdom assessment 
to nothing or a minus quantity for the purpose of the sub-section 
and to destory the claim to relief. But it is to be noticed that the 
effect of these allowances and deductions is in itself to reduce the 
amount of the New Zealand assessment and so to reduce the area 
of double taxation in respect of which the relief may be claimed. 
To use them again for the purpose of still further reducing that 
area is in my opinion wholly illegitimate. 

The Crown’s argument here is, in my judgment based on a 
misconception of the effect of ihe' Assam decision. 1 b^ve had the 
advantage of reading the analysis of that decision contained in the 
judgment which my brother Bomer has just read and I entirely 
agree with it. 1 only wish to add one observation of my own. 
In the Assam Case the appellants were endeavouring to write back 
into the Indian assessment two sums which had not entered into 
that assessment at all, one of which was an item of incoming pro- 
fit not taxed in India, namely, the Bogapani Tea Garden account, 
and the other of which was a deduction in respect of debenture 
interest. For the purpose of the decision in that case 
the difference in character of these two items was irrelevant ; it 
was equally inadmissible to add back the one and the other in order 
to torife up the Indian assessment above its true figure. But this is 
an entirely different thing to saying that the fact that a particular 
deduction is allowed in a Dominion which is not allowed in the 
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United Kingdom oaik be used in order to write down the United 
Kingdom aeseBsmeni below Us true figure which is what the Grown 
claims to be able to do in this case. 

I have so far dealt only with the New Zealand assessment in 
respect of business profits and for that purpose I have treated the 
deduction of a sum equal to the debenture interest as to what for 
the purpose of that assessment it in fact is, namely, a true deduc- 
tion of a business expense. But the company was assessable and 
was in fact assessed in respect of what it paid for this interest 
under a different provision of the New Zealand Statute, namely, 
Sec. 116. Under that section a company is to be the agent of the 
debenture holders for the purposes of the Act and is assessable in 
respect of interest paid to them accordingly. The appellants con- 
tend that as no deduction was permissible in respect of the deben- 
ture interest for the purposes of the United Kingdom assessment 
they have paid United Kingdom income tax upon it ; that they 
have also paid New Zealand income tax upon it ; that the fact that 
under the New Zealand Act this tax is chargeable under a different 
section is irrelevant since all that Section 27 (1) of the Finance 
Act 1920, repuires is that Dominion tax shall have been paid : and 
that the fact that under the New Zealand statute they are to be 
deemed to have paid as agents and'have in New Zealand a statutory 
right of recovery against the debenture holders — a right which is 
not enforceable in this country — is also irrelevant. In my opinion 
the argument of the appellants upon this point is right. Whether 
or not the part of the company’s income in respect of which it has 
paid tax in the Dominion is the same as the part of its income on 
which it is chargeable to United Kingdom income tax is in my 
judgment to be decided by reference to English law alone : and the 
fact that for purposes of its own the New Zealand Legislature has 
chosen to treat the sum paid away in interest as in a different tax 
category to that in which it is treated here cannot in my opinion 
affect the matter. I agree that the appeal should be allowed. 

Appeal allowed. 





94 


mOOMB TAX BBPOBIS 


[YOL. VI 


[Ih thb Patna High Cotj:^]. 

SONU LAL 

«. 

OOMMISSIONEE OP INCOME TAX, BIHAE AND OEISSA. 

Sib GoitbtnbT'Tbbbbll, G. J., and AgabwaiiA, J. 

November 16, 1937 

Hindu Undivided Pamilt — Business Gabbibd on in De- 
OBASBD Mbmbbbs’ Namb — N onoB Issued In Teat Name and 
Sbbvbd on Managbb fob Time Being — Validitt — Indun In- 
come Tax Act (XI of 1922), Sec. 63. 

The assessee, a Hindu undivided family, carried on business in 
the name and style of ‘ Gajo Bam Basani Bam As the business 
was continued in the same name even aftei the death of Gajo Bam 
and Basant Bam, notices under the Income Tax Act were issued 
in the name of Gajo Bam Basant Bom and they were served on the 
karta of the family, who appeared in the proceedings and filed a 
return. After the assessment he appealed on the ground that the 
demand notices were illegal as they were issued in the names of Gajo 
Bam and Basant Bam who were dead ; Held, that, as the family in 
its trading capacity was hnown as Gajo Bam Basant Bam, and the 
notices were served on the karta, there was no defect in procedure 
either in substance or in form and tlte assessment could not be im- 
peached on this ground. 

Baj Kishore Prasad, for the Assessee. 

Sen Gupta, for the Gommissioner of Income Tax. 

AgabwalIiA, j. — T he Commissioner of Income TSx was called 
npon by this Conrt to state a case on the following question : 
“Whether the assessment made in this case in the names of Gajo 
Earn and Basant Earn, who are dead, is valid ?” The Endings of 
fact of the Commissioner are that the assessee, a Hindu undivi- 
ded family, carry on a family business under the name and style 
of Gajo Bam Basant Earn. Gajo Bam and Basant Earn have been 
dead for some years but the business is and always has been carried 
on in their names. The notices required under the Act were 
issued in the trading name of the family, i.e., Gajo Earn Basant 
Earn, and were served on the harta of the family. They were 
accepted by him and he appeared in the proceedings before the 
Income-tax Of&oer and filed a return, After the assessment had 
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been made he appealed to the Assistant Oommissioner objecting to 
the assessment on the ground that the demand notices had been 
served in the names of G-ajo Bam Basant Bam who were dead and 
challenged the assessment on that ground. Learned Connsel for 
the assessee in this Gonrt referred to Sec. 63 of the Income Tax 
Act, which provides that notices under the Act may be served on 
the person named therein either by post or as if it were a summons 
issued by a Court and, in the case of a Hindu undivided family, 
may be addressed to any adult member of the family. It is con- 
tended that the notices were not addressed to an adult member of 
the family but to two dead members of the family. The argument 
is fallacious. The family, in its trading capacity, is known as 
Gajo Bam Basant Bam and the notices were addressed to the 
family in the name by which it has chosen to be known. It 
would have been a sufficient compliance with the requirements of 
the section to address them to an adult member of the family but 
they were in fact addressed to the family itself, they were accepted 
as notices to the family and the harta on behalf of the family' filed 
a return of the family’s income.' There has been no defect in pro- 
cedure either in substance or in form. 

I would, therefore, answer the question submitted to us in the 
affirmative. The Oommissioner of Income-tax is entitled to his 
costs : hearing fee Bs. 100. 

OouBTNax TbbbblIi, 0. J. — agree. 


[In the Hkjh Ootjbt on Eanqoon]. 

BANSIDHAB & SONS 

V. 

COMMISSIONEB OF INCOME TAX, BUBMA. 

SxB E. H. Goodman Bobbbts, G. J., and DunAlby, J. 
November 10, 1937. 

HiNDtr Undividbd FamhiY— Fobmahon ob Pabtnbbseip 
FOB OABBYINa ON BtTSINBSS OF FAMILY WITHOUT PaBTHION OF 

FAMaY— A ppmoation Fob Bboistbation of Fibm— Main- 
tainability— Indun Income Tax Act (XI of 1922), Secs. 26-A, 
26-A. 

Before pertont who have been previously assessed as a Hirvdu 
undivided fomiiy con daim to be separately assessed as members o/ 
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a cowtraetudl partnership they must establish ^thai the joint family 
has been dissolved. Where the members who apply for registration 
as a firm admit that for all purposes other than the business in 
que^n they continue to be a joint family.^ evidence to show that 
there was no ancestral property and the business was originally built 
up by the father with his otcn self- acquired property is irrelevant. 

Where the members of a Hindu undivsded family who were 
being assessed as a family claim that they have formed themselves 
into a contractual partnership in respect of their btssiness^ their 
application is governed not by See, 26- A, but by Sec. 26-A. 

Under See. 25- A, the Income Tax Officer has a discretion 
to conduct an inquiry in such manner as may seem to him in his 
judgment to be best in the dreumstanees of the ease and to hear 
such evidence, and such evidence only, as he map consider necessary, 
and his decision therein is a decision on a question of fact which 
cannot be canvassed before the High Court under See. 66. 

Application under See. 66 (3) of the Indian Income-tax Act. 

D. J. Daniel for the Applicant. 

Advocate-Oeneral for the Bespondent. 

JUDGMENT. 

Dxtnklby, J . — This is an application tinder Sec. 66 (3) of 
the Indian Income-tax Act by one Bansidhar and his five sons, 
who admittedly form a Hindu joint family bat it is now alleged 
that the basiness in respect of which they have been assessed to 
income-tax is not joint family property. From the year 1932-33 
they were annually assessed to income-tax under Sec. 3 of the Act 
as a Hindu undivided family in respect of the profits of this basi- 
ness, but when the time came for the assessment for the year 
1986-37 a claim was made that Bansidhar and his five sons formed 
a contractual partnership in respect of and for the purpose of carry- 
ing on this business, and not a Hindu undivided family. The deed 
of partnership between them was ultimately produced, although 
there was considerable delay in its production and an application 
purporting to be under Sec. 26-A of the Act was made for the 
registration of this partnership for the purposes of the Income-tax 
Aot. The Income-tax Ofdcer held an enquiry and came to the 
conclusion that the family still remained undivided and refused to 
register the partnership. His decision on this point was upheld 
on appeal by the Assistant Commissioner of Income-tax, and 
further on revision of the latter's order, by the Commissioner of 
Income-tax. It is out of the final order of the Commissioner that 
(he present application has arisen. 
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Now, the gaesti^n of law on which by their application the 
applicants desire ns to require the Commissioner of Income Tax to 
state a case is propounded in paragraph 13 of the present applica- 
tion as follows - 

“ Is it legal in the circumstances of this case to hold that 
there is no partnership between Bansidhar and his five sons or, in 
other words, is it legal for the head of a Hindu joint family who 
has no ancestral property to enter into a partnership with his sons 
in respect of his own self-acquired or separate business, which was 
built up by him individually without the employment of any 
ancestral funds, even though he and his sons live together as a 
Hindu undivided family ? ” 

But in the course of the argument it has been admitted by 
learned counsel for the applicants that this question does not cover 
the real grievance of the applicants and does not arise out of the 
order of the Commissioner of Income Tax. The real grievance of 
the applicants is entirely different and has arisen under these oir* 
cumstances. 

By an order dated 11th January 1937, the Commissioner 
directed the Income Tax Officer, Magwe, to record any evidence 
called by the applicants to establish that this business was not cre- 
ated out of ancestral property ; this evidence was to be heard at 
Tunguwingyi, where the business is carried on. Subsequently, on 
the 16th March, on the representation of the applicants that 
several of the witnesses whom they desired to call resided in 
Bangoon, the Commissioner directed the Income Tax Officer to 
cause these Bangoon witnesses to be examined on commission. For 
some reason this was not done, and the proceedings were returned 
to the Comffiissioner without these Bangoon witnesses having been 
examined. The Commissioner before passing orders failed to ex- 
amine these Bangoon witnesses. He declined to hear them on the 
ground that the applicants desired to adduce this evidence to show 
that the business was started without capital and was built up by 
the sole efforts of the head of the family, and even if these facts 
were established they would not assist the applicants in proving 
that they do not constitute a Hindu undivided family within the 
meaning of that term as used in the Income Tax Act. The grie- 
vance of the applicants is the refusal of the Commissioner to examine 
these witnesses. Their learned Counsel now admits that the ques- 
tion which he desires to have referred ought to be framed in some 
such form as the following ; Whether the order of the Commis- 
sioner of the 23rd April 1937, is good in law in view of his refusal 
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to examine all the witnesses tendered for t^e purpose of proving 
the alleged partnership 

Now, in the case of Kalyanji Vithaldas v. The Commissioner 
of Income Tax, Bengal (1937 I.L.B. Calcotta p. 653) their Lord- 
ships of the Privy Council have pointed out that the term “ Hindu 
undivided family ” as used in the Income Tax Act has a wider 
significance than the Hindu joint family known to Hindu law ; 
and in In re Bisweswarlal Brijalal (I.L,E. LVll Calcutta p. 1336) 
Babkib, C.J., pointed out that before persons who have been 
previously assessed as a Hindu undivided family can claim to be 
separately assessed as members of a contractual partnership they 
must establish that the joint family has been dissolved. In view 
of the admission of the applicants that for all purposes other than 
this business they continue to be a joint family, evidence regard- 
ing the origin and growth of this business would plainly be useless 
in this ease. 

Apart from this consideration, this application fails on ano- 
ther ground. The application to the Income Tax Ofdcer for re- 
gistration of the firm, has been treated throughout, by the Income- 
tax OfGicer, by the Assistant Commissioner and by the Commis- 
sioner of Income Tax, as an application under the provisions of 
Sec. 26-A of the Act although it did not comply with the provisions 
of this section and the rules made thereunder. Clearly this appli- 
cation lay, not under the provisions of See. '26- A, but under the 
provisions of Sec. 25 A which has reference 'to a claim made by 
ox on behalf of a Hindu family which has hitherto been assessed sts 
undivided, that partition has taken place among the members of 
the family. The provisions of this section were plainly applicable 
to the original claim made by the applicants. 

Now, under Sec. 25-A, when such a claim is made the Income 
Tax Cfficer shall make such inquiry thereinto ae he may think fit, 
that is, he has a discretion to conduct that inquiry in such manner 
as may see to him, in his judgment, to be best in the circumstances 
of the particular case and to hear such evidence, and such evid- 
ence only, as he may in his discretion consider it necessary to hear 
to enable him to come to a decision on the question whether a 
separation of the members of the family has taken place or not. 
His decision is a decision on a question of puce fact, and so long 
a« his discretion is not exercised arbitrarily or fancifully, and there 
are before him some materials on which he can arrive at the con- 
clusion at which he has arrived, his decision cannot be canvassed 
before the High Court on an application under Sec. 66, be cause 
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no (jaestion of law cs^ arise thereout. There is in the present case, 
in the admissions of the applicants alone, ample material on which 
the Income-tas OfiScer, and sabseqnently the Assistant Commis- 
sioner and Commissioner of Income-tax, ooaid arrive at the deci- 
sion at which they did arrive and the applicants cannot be heard 
under the provisions of Sec. 66 to complain that in the exercise of 
his discretion the Commissioner of Income-tax declined to hear 
certain evidence. 

This application therefore fails and is dismissed with costs 10 
dold Mohurs. 

E. H. Goodman Robbbts, O.J. — I agree. 


[In thb Allahabad Hioh Coubt]. 

S. C. MULLICE & SONS, In re. 

Niamaidllah, Acting C. J., and Mohammad Ismail, J. 

October 26, 1937. 

Hindu Undividbd Pamilt— Eobmation of Fibm io Cabby on 
Family Business — N o Evidbnob to Pbovb Pabtition of Family 

Application fob Rbgistbation of Fibm — Maintainability — 

Mw-rtt. Execution of Pabtnbbbhip Deed, Effect of — Dayabhaoa 
Family — ^Pabtition — Division by Mbtbs and Bounds, Whbthbb 
Nbobssaby — Indian Income Tax Act (XI of 1922), Secs. 26-A, 
26-A. 

Persoits cannot at one and the same time be members of a joint 
Hindu family in respect of a joint family property cmd be also 
members of a firm of which such property forms the assets ; and the 
mere fact that a partnership deed has been executed in respect of 
the business of the family is not by itself sufficient to show that 
there has been a division of the family. 

f!he assesses who carried on a business were assessed on their 
income including the income from this business as a Hindu undivid- 
ed family up to the year 1984, In that year a deed of partnership 
was executed by the assesseein which it was alleged that the asses- 
sees had all along been carrying on the business in partnership and 
that the firm was re-constituted in 1988 and an application, was 
made for registration of the firm ; He(d, that the assessees being 
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members of a Hindu family and deseendantft of the same common 
ancestor should be presumed to he joint until the contrary was esta- 
blished ; apart from the possible inferences in the partnership deed^ 
which were not binding on the Income Tax Department, there was 
no evidence to rebut the above presumption’, the deed of part- 
nership cannot be considered to have brought into existence a legally 
consiituted firm, as persons cannot at one and the same time be 
members of a joint Hindu family in respect of a joint family pro- 
perty and be also members of a firm of which such property forms 
the assets and the assessees could therefore be rightly assessed still 
as a joint Hindu family. 

Though the recitals in a partnership deed may be evidence and 
even conclusive evidence as between the parties to it, the income tax 
department is not bound to accept them as correct and can call up- 
on the executants thereof to prove the fads recited therein. 

Obiter : Partition by metes and hounds is not necessary for the 
division of a Dayahhaga family, but an unequivocal declaration of 
intention to separate must in any case be proved. 

Oanoa Sagab Ananda Mohan Saha [1930] (88 G. W. K. 
1190 ; A.LB. 1980 Gal. 178.) referred to. 

Case stated under Seo. 66 (2) of the Income Tax Act. 
STATEMENT OF CASE. 

Gase stated by the Gommissioner of Income Tax, Gentral and 
United Proyinces, under Sec. 66 (2) of the Indian Income Tax 
Act, XI of 1922 (hereinafter referred to as the Act) at the instance 
of Messrs. S. G. Mnlliok and Sons, Benares, Hindu undivided 
family within the meaning of Sec. 3 of the Act (hereinafter refer- 
red to as the assessee), for the decision, by the Hon’ble the High 
Court of Judicature at Allahabad, of the following questions of 
law arising out of the Assistant Commissioner’s' order under Seo. 
31 in respect of the assessee's assessment to income tax for the 
year of assessment, 1934'35 (hereinafter referred to as. the year in 
dispute) : 

(1) “ Whether the order of Additional Income Tax Officer 
holding that the petitioners ah initio constituted an undivided 
Hindu family, though governed by the Hayabhag branch of Hindu 
Law, is illegal as it is baaed on no admissible evidence on the 
records of the case in rebuttal of the sworn statements of the 
partners ”. 

(2) ** Whether the application for registration, dated the 28rd 
July 1984, accompanied with the partnership deed dated the 
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14th Jaly, 1934, Bpfecifying the individual shares of pattners and 
subsequently proved by the sworn statement of partners and the 
prodnotion of the certificate of registration of the firm by the 
Begistrar of Firms, United Provinces, dated the 30th Jnly, 1934, 
fnlfilled the reqairements of Sec. 26>A of the Indian Income Tax 
Act, 1932, and the registration ought to have been effected by the 
Income Tax Officer 

(3) “ Whether a family governed by the Dayabhag branch of 
Hindu Law in which shares of all the members never remain un- 
ascertained, is an undivided Hindu family contemplated by the 
Indian Income Tax Act, 1922, taking into consideration the features 
of Mitakshara branch Hindu Law under which the partition of an 
undivided Hindu family takes effect immediately by intention to 
separate and ascertainment of shares though the property may 
never be divided by metes and bounds 

2. The relevant facts of the case are as follows : 

In the year 1905 one S. 0. Mnllick settled down in Benares 
with his two sons (1) A. D. Mnllick and (2) K. D. Mulliok, the 
latter a minor.. On his arrival in Benares he started a hardware 
business which proved prosperous. In the year 1930 Mr. Mnllick 
the founder of the business, died, leaving his two sons and grand- 
sons with considerable property and the business. One of the two 
sons A. D. Mulliok died in June 1933, leaving seven sons two of 
whom are of age and the remaining five minors. The other son 
K. D. Mulliok has two sons. The family now consists of Mr. E. D. 
Mnllick, his two sons, and the seven sons of his brother late A. D. 
Mnllick. They are governed by the Dayabhag School of Hindu 
Law. According to this school of Hindu Law the shares of the 
coparceners are defined. The seven sons of Mr. A. D. Mnllick are 
alleged to be the owners of one half or one fourth share each and 
Mr. E. D. Mnllick with his two sons is alleged to be the owner of 
the remaining half or a one sixth share each in the property and 
the business. All the coparceners admittedly live and mess jointly 
and they have hitherto been assessed as a Hindu uuditided fSnOily. 
Upon the service of a notice (in the ordinary course) under Seo. 22 
(2) 'for the submission of a return of income fot the year in 
dispute Mr. E. D. Mulliok on the 23rd July, 1934, submitted an 
application for registration under Sec. 26'A, accompanied by 
a deed of partnership dated ' the 14th July 1934. As the 
question of a disruption in the family Was implicit in this 
application, the InComC-tat Officer, Benares, served on all the 
tnembeta of the family notices under Seo. 26- A (1). In response 
l-W 
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to these notices they filed written statements alleging ( 1 ) that they 
did not constitute a Hindu undivided family because they were 
governed by the Dayabhag school and ( 2 ) that a partnership had 
existed since the very outset when Mr. S. 0. Mullick founded the 
business. Both the contentions were repelled by the Income Tax 
Officer who accordingly came to the conclusion that there was no 
disruption in the Hindu undivided family and that the members 
continued to constitute one. Such a conclusion was fatal to the 
emergence of a firm from it. In the result the Income Tax Officer^ 
therefore, declined to register them as a firm and rejected the 
application for registration under Sec. 26>A. The assesses appealed 
but was unsuccessful, the Assistant Commissioner confirming the 
order of the Income Tax Officer. A copy of the appellate order 
under Sec. 31 is in Appendix C (Not printed). The assesses now 
demands a reference under Sec. 66 (2) of the three questions of 
law set out above. 

Questions for the decision of. the Hon’ble High Court: 

The questions as stated by the assesses incorporate argument 
and are also not put in logical order. I therefore restate them in 
the following form : 

(1) “ Whether the assessee, being a family governed by the 
Dayabhag branch of Hindu law, is a Hindu undivided family with- 
in the meaning the Indian Income Tax Act, 1922 

(2) “ If the answer to the first question is in the affirmative 
whether there was evidence upon which the Additional Income 
Tax Officer could hold that no partition had taken place among 
the members of the family ” : 

(3) “ Whether in the circumstances of this case, Jbe Income 
Tax Officer was jnstified in going behind the partnership deed, 
dated the 14th July, 1934, and holding that there was no firm in 
existence such as conld be registered under Sec. 26-A of the Indian 
Income Tax Act, 1922 ”. 

4. Opinion of the Commissioner — Question (1) — In the case 
of Qangasagar Anand Mohcm Sahct (4 LT.C. 65) their Lordships 
of- the Calcutta High Court were pleased. to observe as follows — 7 
“ Now, every Hindu .family is presumed to be joint in food, wot:-) 
ship land estate. Under the Payabhag paw. each coparcener takes 
a. defined, share. The essence of a opparpenery nnder the Mitt^- 
shara Law'is unity in ownership, .whetieas under the Dayabhag 
Law the essence of a ooparoenery is unity in possession. So long 
as there is unity of possession,, no poparcener • can say that parti- 
onlar share of tbe .property belongs tp him, That be pan say only 
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after a partition. Partition, then according to the Dayabhag law, 
consists in splitting up joint possession and assigning specific por- 
tions of the property to the several coparceners 

It is clear from the above observations that the conception of 
a coparcenery body, joint and undivided in possession, is common 
to both the schools of Hindu Law and there is nothing in the Act 
to warrant the assumption that a Hindu undivided family governed 
by the Dayabhs^ School was outside the purview of Sec. 25-A 
or any other section thereof where reference is to such a family. 
I, therefore, submit respectfully that this question should be ans- 
wered in the affirmative. 

Question (2) — The assessee’s contention appears to be that as 
against the recital in the partnership deed of July 1934, and the 
statements of the so«oalled partners the Income tax Officer had no 
admissible evidence on the basis of which he could hold that the 
assessee was a Hindu undivided family since the very commence- 
ment of the business in the year 1905. Apart from the reasons 
given by the Assistant Commissioner there is the outstanding fact 
that the assessee has been assessed as a Hindu undivided family at 
least since the year 1926-27 and the evidence of previous records 
wsbs availabU.to the Income tax Officer as a piece of relevant evi- 
dence for the decision of the question. There was, therefore, 
ample evidence for the Income tax Officer’s finding. 

Question (3) — Sec. 26 has reference to a firm and the essential 
condition for the making of an application under it is that such an 
application should be made on behalf of a firm — a legally constituted 
firm — and not on behalf of what has been found not to be a firm 
but a Hindu undivided family. Where a given body of individuals 
is found not to be a firm the mere fact that the formalities of 
constituting it into a firm have been gone through does not satisfy 
the requirements of this section. For these reasons, it cannot 
seriously be contended that the question arises ^be answer 

either to question (1) or to question (2) is in the negative. If the 
answer to either question is in the negative, then;* in my humble 
submission, the result will be that the case will have to be referf ed 
back so that the Income tax Officer may deal with the application 
under Sec. 26- A in the light of such answer. 

6. As required by rule 7 of the Buies fram^ by the High 
Court, a relevant > portion of the statement of the case was sent to 
the assessee for observations and saggestions, < if any, within 14 
days from the date of its receipt. The cover was delivered to the 
assessee on the 29th June, 1986. He should, therefore, have 
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submitted his reply by the IStb July 1936. reply was however, 
received in this office on the 15th Jnly, 1986, i.e., 2 days after the 
time allowed. The alterations and additions suggested by him 
seem to me irrelevant and I decline to make them.” 

JUDGMENT. 

Mohammad IsmaHi, J. — This is a reference by the Income 
Tax Commissioner under Sec. 66 of the Income Tax Act. Before 
we state the questions which we have to answer it is necessary to 
state such facts as will indicate the implications of those questions. 

At page 9 of the statement of the case will be found a pedi- 
gree. The common ancestor is one Lakhi Narain Mullick. One 
of his sons, S. G. Mullick, migrated from Bengal to Benares and 
there started hardware business, which proved to be lucrative and 
became the foundation of the fortune of the family. S. C. Mullick 
had two sons, A. I). Mullick and E. D. Mullick. S. C. Mullick 
died in 1930. His elder son A. D. Mullick died in 1933. K. D. 
Mullick who is alive has two sons and A. D. Mullick has left 7 
sons. Up to 1934 the entire family was treated for income tax 
purposes as a joint Hindu family governed by the Dayabhag School 
of law and assessed as such. On the 14th July, 1934, a deed, pur- 
porting to be one of partnership was executed by K D. Mullick, 
his two sons, and the seven sons of A. D. Mullick. The deed 
recites that when S. G. Mullick settled down in Benares with his 
two sons, one of whom, namely, £. D. Mullick, was a minor at the 
time, they started business as partners and that subsequently the 
sons of the two brothers were admitted into partnership and cons- 
tituted a firm. The deed goes on to recite that the firm was 
reconstituted ” after the death of A. D. Mullick in 19^8. finally, 
the deed declares that the entire stock-in-trade of the hardware 
business belongs to a firm of which the executants thereof are 
partners. On 28td July, 1934, K. D. Mullick applied under Sec. 
26-A of the Income Tax Act for registration of the firm. With 
the application the deed of partnership, already referred to, was 
filed. Though, to begin with, the controversy Was in connection 
with the application for registration, assessment proceedings appear 
also to have been taken and the question arose whether the income 
of the hardware concern should be considered to be the income 
of a firm of which S. 0, Mullick's descendants are partners, or the 
moome of a joint Hindu family consisting of E. D. Mullick and 
the sons of A. D. Mullick. It was contended by the assoisees that 
they were members of a firm ; while the Income Tax Department 
treated the income as that of a joint family governed by the 
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Dayabhag school of flaw . The Assistant Oommissioner held that 
A.D. Malliok and E.D. Mnllick, and after the death of A.D. Mnllick, 
his 7 sons and E.D. Mnllick were members of a joint Hindu fami- 
ly governed by the Dayabhag law and the assets of the hardware 
business were joint Hindu family property. He also held that the 
deed of partnership, dated 14th July 1934, represented a fictitious 
transaction. The Assistant Oommissioner expressed the view 
that members of a joint Hindu family cannot become partners qua 
joint family property. The application for registration under Sec. 
26-A was rejected. The reference before us was made by the 
Commissioner of Income-tax at the instance of K.D. Mnllick. 
The three questions which we are required to answer are as 
follows ; — 

“ (1) Whether assessee, being a family governed by the Daya- 
bhag branch of Hindu Law, is a Hindu undivided family within 
the meaning of the Indian Income-tax Act, 1922 ; 

(2) If the answer to the first question is in the affirmative, 
whether there was evidence upon which the Additional Income 
Tax Officer could hold that no partition had taken place among the 
members of the family ; and 

(3) Whether in the circumstances of this case, the Income- 
tax Officer was justified in going behind the partnership deed, dated 
the 14th July 1934, and holding that there was no firm in exist- 
ence such as could be registered under Sec. 26-A of the Indian 
Income-tax Act, 1922 

As regards the first question, the Commissioner has expressed 
the opinion that members of a Dayabhag family cannot become 
separated members thereof, except by a division of its property 
by metes and bounds. He has referred to Oanga Sagar Ananda 
Mohan Saha which was a converse case. The assessees in that 
case claimed to be members of a joint Hindu family governed by 
the Dayabhag Law, while the Income-tax Department maintained 
the contrary. C, C. G-eosb, J., who delivered the judgment of the 
lull Bench, observed that “ The essence of a oo-paroenary under 
the Mitakshara Law is unity of ownership whereas under the 
Dayabhag Law the essence of a coparcenary is unity of possession. 
So long as there is unity of possession no coparcener can say that 
a particular share of the property belongs to him. That he can 
say only after a partition. Partition then, according to the Daya- 
bhag Law consists in splitting up joint possession and assigning 
specific portions of the property to the several coparceners ”. The 
question in that case was whether oertwn circumstances fujrni^hed 
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evidence of partition in a Dayabhag faxniljr and what seetas to 
have been emphasised is that partition oonld not be held to be 
established only because the members were separate in mess and 
residence and held the family property in defined shares. We 
do not think that that case is an authority for the proposition that 
it is not open to the members of a Dayabhag family to become 
divided members, except by dividing the family property by metes 
and bounds, and that even though the intention to separate had 
been unequivocally declared and even though everything else 
necessary to bring about the disruption of the family had been 
done, the family would nevertheless be regarded in law as a joint 
family, only because the family property was not divided by metes 
and bounds, but the members merely agreed to hold in defined 
shares, as separated members. It is not necessary for us to ex> 
press a decisive opinion. on this part of the'case, as, in our opinion > 
an unambiguous declaration of intention to separate must, in any 
case, be proved where it is alleged that the members of a Dayabhag 
family have become divided in status. The Assistant Commis- 
sioner has definitely held that there was no evidence before him 
of the intention of the Mullick family to separate. We have ex- 
amined the contents of the deed of partnership dated 14th July 
1934, with care and have not been able to find anything which 
may be indicative of such an intention. Indeed, the recitals of 
the deed taken at their face value, merely show that S. G. Mullick 
and his two sons had been members of a firm of partnership ever 
since S. S. Mullick settled down in Benares. The deed contains no 
reference to the sons of S. C. Mullick after hivi death being mem- 
bers of a joint family or otherwise. The deed, to our minds, is 
consistent with the supposition that the executants of it consider- 
ed themselves to be members of a joint Hindu family qua hard- 
ware business and also partners of a firm, which is based on an er- 
roneous view of law. In any case, there is no mention of the fact 
that the family, which should be presumed to be joint, unless it is 
otherwise proved, had at any time separated. The Assistant Com- 
missioner has referred to the manner in which the accounts were 
kept and to other circumstances which gave rise to the inference 
that the entire family was joint. We have also the additional cir- 
cumstance that for assessment purposes right up to 1934 the in- 
oomUt from the hardware business was treated without objection 
as the .income of a joint Hindu family. The position as regards 
question Ho. 1, assuming it is not a pure one of fact but a mixed 
question of law and fact may be summed up as follows : 



1938] 


s. 0; uuiiiiloE Sc SONS, In re. 


107 


The assessees beiog members of a Hindu family and descen- 
dants of the same common ancestor, should be presumed to be 
joint till the contrary is established. Apart from possible infer- 
ences from the recitals in the partnership deed dated 14th July 
1931, which are not binding on the Income Tax Department, there 
is no evidence to rebut the aforesaid presumption. The deed of 
partnership, if it be assumed to have been executed by members of 
a joint Hindu family, cannot be considered to have brought into 
existence a legally constituted firm. It has not been seriously 
contended before us that persons can, at one and the same time, 
be members of a joint Hindu family in respect of a joint family 
property and be also members of a firm of which such property 
forms the assets. The fact that such a partnership deed has 
been executed is not per se sufficient evidence of the disruption 
of the joint family, having regard to all the circumstances of the 
present case. Accordingly we answer the first question in the 
affirmative. 

Having answered the first question in the affirmative, we are 
clearly of opinion that the Additional Income Tax Officer had evid- 
ence before him on which h4 could hold that no partition had 
taken place among the jqaembers of the family. 

We have anticipated, to some extent, in answering t]ie first 
question, what is our answer to the third question. Having found 
that the assessees are members of an undivided family and that 
the property, of which the income is in question, belongs to such 
family, they cannot be considered to be partners of a firm. The 
deed and the recitals contained therein may be evidence, even con- 
clusive, as l:\ptween the parties to it but the Income Tax Depart- 
ment was not bound to accept their correctness and could call upon 
the executants of the deed to prove the facts recited therein. 
The Income Tax Officer was at liberty to decide all disputed ques- 
tions of fact arising before him and we are unable to say that he 
was not justified, having regard to the materials before hiin in go- 
ing hehiifd the partnership deed. ^1^4 'do not think that ths third 
queibtioh is very happily worded. As it stands, it gives an impres- 
sion thafi if it is answered in the affirmative, the finding of the 
luco'the Tak Officer is affirmed by this Obutt. So fat as it is in^ 
tithded to ‘obt4itian exptession of opinion by this Court on the 
question bf fdbt ihVolved in it, it should not have been the subject 
of a reference uhder Sec. 66. So far' ias it ' telates to the question 
of law, vizi, Whether the ' partnership deed dated thS 14th July, 
1934, is binding on the Income Tax Department, we have already 
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expressed oar opinion. Subject to these observations oar answer 
to question No. 3 is in the affirmative. 

Let the reference and oar answers be returned to the Income 
Tax Commissioner. The costs of this reference shall be paid by 
the assessees. We certify that the learned advocate for the In- 
come Tax Department has earned a fee of Bs. 200 which shall be 
taxed if a certificate is filed within six weeks. 

Reference answered. 


[Im the Naopttb High Ooubt]. 

SETH KISHAN LAL 

V. 

COMMISSIONBB OF INCOME-TAX, O.P. & U.P. 

PoiiLoob; and Digbt, JJ. 

September 9, 1937. 

BBST JtTBGllBNT ASSESSMENT — BbIiAIBD APPLICATION POB 
AwOTJBNMBHT— S tTMMABT ASSESSMENT UnDBB SbO. 23 (4) WITH- 
OUT Passing Obdbbs on Application pob Adjoubnment — 
Legality — Question op Law — Ebpbbbnob — Indian Income Tax 
Act (XI of 1922), Secs. 23 (4), 66 (3). 

The assesses was served with a notice under Sec, 2Si (2) requi- 
ring him to furnish a teturn. On the 16th August'1t988f his agent 
applied for 4 months' time, and time was granted till 28rd September 
1988. On the 8rd October his agent was ashed to file a return at 
once and am order 'await till 2-11-83', was passed. An appUoattion 
for extension of time dated 26th October 1988, was then sent bg regis- 
tered post to the Income Tax Officer, who without giving any reply 
to this atpplieation, made an assessment under See. 28 (4) on 2nd 
November, 1988, An application to cancel the assessment was also 
rtgeeted by the Income Tax Officer, and an appeal, by the Assistcmt 
Commissioner : Held, that there was no rale under which am Income 

Officer was bound or ought to cmmymce beforehand how he 
proposed to deal with cm application for adjournment, the assess- 
ment was not arbitrary or oaprimous, and there was no question of 
law on which the Gomnmeioner wuld be required to refer under 
S,ec. 66. (S), 
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COMMISSIONBB CW INOOMB TaZ, O.P. AND U.P. ». BADBIDAS 
Bambai Shop [1987] (I.L.E. 1937 Nag. 131 ; 1937 LT.E. 170) 
referred to. 

Application under Sec. 66 (3) of the Indian Income Tax Act. 

JUDGMENT. 

This is an application made by Seth Eisanlal nnder Sec. 66 (3) 
of the Income Tax Act. 

The facts are that on the 23rd July 1933, the applicant Eisan- 
lal was served with a notice tinder Sec. 22 (2) of the Income Tax 
Act requiring him to furnish a return of his income in the pres- 
cribed form. On the 15th August 1988, his agent applied to the 
Income Tax Officer for 4 months’ time ; and he was granted time 
till 23-9-33. On the 3rd October, it was noted in the order sheet 
of the case by the Income Tax Officer that his agent had been asked 
to file the return at once and the order Await till 2-11-33 ” 
passed. An application for extension dated the 26th October 1938 
was then sent by registered post to the Income Tax Officer who 
received it. No reply was given to this application and on the 
2nd November 1933, the Income Tax Officer made an assessment 
under Sec. 23 (4) of the Act. 

The assessee then applied to the Income Tax Officer under 
Sec. 27 of the Act for cancellation of the assessment. The appli- 
cation was rejected though without proper inquiry by the Income 
Tax Officer. The applicant filed an appeal to the Assistant Com- 
missioner of Income Tax. The Assistant Commissioner consider- 
ed that sufficient inquiry had not been made but instead of re- 
manding the case proceeded with the consent of the appellant’s 
counsel to enquire into the matter himself and he dismissed the 
appeal after such inquiry. An application for review of his order 
to the Commissioner of Income Tax was unsuccessful. 

Simultaneously with his application for review to the Com- 
missioner made under Sec. 33 of the Act the assessee asked the 
Commissioner under Sec. 66 (2) of the Act to refer to the High 
Court four questions of law alleged to arise out of the appellate 
order passed by the Assistant Commissioner under Sec. 31 of the 
Act. The 1st question which the Commissioner refused to refer is 
framed as follows : — 

“ In the absence of any evidence indicating that any intimation 
was received by the assesses or that he ever appeared in Court, 
was the Income Tax Officer justified in proceeding to assess him ea: 
fOrte without duly intimating to the assessee the order passed on his 
application and obtaining his acknowledgment of the intimation, : 

I *— 16 
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The 2nd question is “ was there no suffiod^nt cause for setting 
aside the ex pctrte order in the circumstances of the case? ” 

The view of the Gommissioner was that these questions rais- 
ed points of procedure and facts and not a substantive question of 
law. 

The form of the questions when read with the statement of 
facts made in the application to this Court is based on 8 allega- 
tions : (1) inability to prepare the accounts owing to illness and his 
munim leaving service. This is a question of fact. (2) Beoeiving 
no intimation on the 1st application as to the extension of time 
till 23-9-38. This is a question of fact which has been found against 
the applicant. (3) Not attending the Court of the Income Tax 
Officer. It has been found in the appeal that an intimation of the 
Ist extension was issued to the petitioner by an intimation card 
(I.T. 106). It has been found that the story regarding illness is a 
tissue of falsehood. It has been found that the petitioner had 
ample time to engage another munim even if his munim had left. 
These questions raised before the Commissioner when read with 
the allegations made in the present application were rightly con- 
sidered by the Commissioner not to be questions of law and we 
hold that the Commissioner’s decision refusing to state a case on 
the ground that no question of law arose was correct. In argument 
much has been made of the fact that no reply was sent to the 
second application received by post the sending of which is incom- 
patible with the allegations of the applicant that his application for 4 
months’ extension was thought by him to have been granted. If he 
applied onl6-8-d3 and believed his application to have been grant- 
ed for a four months’ extension for 23-7- 33, why 8hould.he send an 
application for extension on 26-10-83, by registered post *' for one 
month’s time ” ? The question immediately before us is not whe- 
ther the Gommissioner should have regarded the making of an ass- 
essment without replying to tjhis application as a question of law 
but whether the Commissioner is right in treating the four points 
as questions of fact and questions of procedure. We are satisfied 
that the Commissioner’s decision was correct and that the ques- 
tions propounded are nothing more nor less than questions as to 
whether the Assistant Commissioner rightly or wrongly decided 
the facts raised in the appeal. We would refer to the decisions of 
tjheir Lordships of the Privy Council in Oommisaioner of Income 
Tax, U.P. d O.P. V. Badridaa Bamrai Shop, Akola (I.L.B. 1937 Nag. 
191) and point out that as regards point no (ii) in that case where a 
matter was distinctly raised regarding the communication of an 
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order on request fdr adjournment, their Lordships stated that 
they were unaware of any rules under which the Income Tax Offi- 
cer was bound or ought to announce beforehand how he propos- 
ed to deal with an application for an adjournment. Their Lordships 
evidently regarded that question as part of the general question of 
fact as is clear from the passage at page 200 and from the passage 
at page 203 in which the words if answered at all ” appear. 

The third question was whether the Income Tax Officer was 
justified in assessing the assessee on an income of Be. 61,000 when 
the assessment for the year preceding was insignificant, on an 
income just over Bs. 100. This question did not arise out of the 
appeal and it is not open to the appellant to request the Oommis- 
sioner to state a case on this point.: 

The fourth question is as follows : 

“ Is not the assessment arbitrary, unjust and illegal in the 
circumstances of the case, where there is no evidence on record or 
no other material on record to justify the same?” Here again the 
applicant had no right to ask the Commissioner to state a case as 
this did not arise out of the appellate order. No appeal lay on 
these last 2 points to the Assistant Commissioner of Income Tax 
in an appeal from the Income Tax Officer’s order refusing to set 
side an ex parte assessment. The case has been argued on merits 
before us as though we had a case stated in front of us. At pre- 
sent the only question which falls for decision is whether we should 
require the Commissioner to state a case. The application is an 
application for mandamus. We desire however to add lest it 
should be thought we are shutting out the application from a full 
consideration of this case on any narrow grounds, that we ate fully 
satisfied of the correctness of the order of the Commissioner passed 
on review of the Assistant Commissioner’s appellate order by which 
the order was confirmed. We see no reason whatsoever to believe 
that the assessment made on the income of Be. 61,000, was made 
by the Income Tax Officer without honest exercise of his judgment. 
It has not been shown in the long argument addressed to us on 
the merits of the case that the Income I^x Officer made the assess- 
ment “ dishonestly on vindictively or capriciously or without honest 
exercise of his judgment (Vide I.L.B. 1987 Nagpur). Complaint 
has been ihade that the Commissioner in the review proceedings 
verified the propriety of the assessment by studying the assessment 
of previous years. Yet in the decision quoted above this is one of 
the matters to which an Income Tax Officer should have regard 
when making assessment under Sec. 28 (4) of the Act to the best of 
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his jndgment We would also observe that<(the Commissioner in 
his order in the review application has fully explained the law as to 
assessment of the previous year. We would also observe as the point 
has been raised in argument that the order made by the Commis- 
sioner in review was not in any way prejudicial to the assessee in 
the sense in which those words are used in the proviso to Sec. 38 
of the Act or in Sec. 66 (2) thereof, and the complaint made that 
the Commissioner looked to the previous years’ assessments with- 
out further hearing the applicant for review has no legal foundation. 
What happened was that the Commissioner desired to satisfy 
himself that no injustice has been caused as regards the method 
of assessment made by the Income tax Officer to the best of his 
judgment and for this purpose referred to the assessments of the 
previous years after the arguments arising out of the application 
for review had been concluded. 

The application that we shoald require the Commissioner to 
state a case on the ground that it is wrongly held that no question 
of law arises therefore fails and is dismissed with costs. Pleader’s 
fee Bs. 76. 


[In the Kino’s Bench Division]. 

CBOSS (INSPBCTOB OF TAXES) 

V. 

LONDON AND PBOVINOIAL TBUST LTD. 

Finlay, J. 

June 19, July 30, 1937. 

Intbbbst — Income Tax — Fobbign Bbabbb Bonds— Pay- 
ment OB Intbbbst Suspended — Intbbesx Coupons Made Ex- 
CHANOEABLE BOB FUNDINO BONDS — WEEIHEB A BbCBIFI BY 
Bondholdbb OB Income ob Intbbbst— Income Tax Act, 1918 
(8 and 9 Geo. 6, o. 40), Sohbd. D, Case IV. 

A company held eertam hearer bonds of a foregin country. 
The Government of that country suspended irtterest payments, but 
offered bondholders, in exchange for their interest-coupons twenty- 
year funding bonds, carrying 6 per cent, interest. The company 
exchanged their coupons for funding bonds, which they then sold : 
Hefd, that the issue of the funding bonds was not a payment of an 
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equivalent of interesif or a payment of interest in hind, and that 
the value of the funding bonds at the date of issue was no receipt 
by the company of interest or of income under Case IV of Schedule 
D to the Income Tax Act, 1918. 

Scottish and Canadian Gbnbeal Investment Co. v. Easson 
[1922] (S. G. 242; 8 Tax Oas. 256) distinguished. 

Gases referred to : 

Calipobnian Coppee Syndicate v. Habbib [1904] (5 Tax 
Gas. 159). 

Income Tax Gommissionbb v. Mahabajadhibaja op Dab- 
BHANOA [1933] (L. E. 60 Ind. App. 146 ; 1933 I.T.E. 94). . 

Paget ». Inland Eevenue Commissionebs [1937] (106 L.J.E.B. 
881 ; [1937] (1 K.B. 711). 

Scottish and Canadian G-enebal Investment Go. v. Easson 
[1922] (S. C. 242 ; 8 Tax Gas. 265). 

Appeal by Case stated against a decision of the Commissioners 
for the Special Parposes of the Income Tax Acts. 

The following facts appeared upon the case stated : The res- 
pondent company appealed to the Special Commissioners against 
assessments made on them of J6275-10s. for 1933*34 and of £ 890 
for 1984-35 in respect of profits described as “ Case lY The 
assessments were made by the Additional Commissioners for the 
City of London. 

Among the investments held by the company were certain 
bonds issued in 1926 by the United States of Brazil in denomina- 
tions of 500 or 1,000 dollars and described as “ 6^^ per cent. Ex- 
ternal Sinking Fund Gold Bonds of 1926 ”, which bonds were due 
for repaym*ent on October 1, 1957. Coupons were attached to 
them which provided for the payment of interest on April 1, and 
October 1, in every year during their currrenoy. 

Early in 1932 the Brazilian Government gave notice that 
they were suspending payment of interest on those bonds. In 
March, 1932, agents of that Government in London issued a cir- 
cular relating to those dollar bonds as well as others, the circular 
being headed “ United States of Brazil Funding Plan ” and con- 
taining irder aha the following terms : “ The Government of the 
United States of Brazil has found itself compelled to suspend pay- 
ment of interest and sinking fund on the loans mentioned below. 
It has therefore decided to fond the interest payable on these 
loans during a period not exceeding three years The Minis- 
ter of Finance has authorised the issue for this purpose 
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of two series of fanning bonds to be called ‘ tJnited States of Brazil 
6 per cent, twenty-year Banding Bonds of 1931 ’ and TJnited 
Stotes of Brazil 5 per cent, forty-year Banding Bonds of 1931 ’ 
respectively. The twenty-year bonds will be divided into sterling, 
U. S. dollar and Brench franc tranches, and the forty-year bonds 
into sterling and Brench franc tranches, each tranche of each series 

being secnred by a separate general bond Sterling, dollar 

and franc Goapons ” attached to the 6|r per cent. Dollar Bonds of 
1926 and which were to bear interest for April 1, 1932, to October 
1, 1934, inclusive) “ may be exchanged, when and as they mature, 
for an equal amount of twenty-year bonds, of the appropriate 

tranche Each aeries of bonds' will carry interest at 5 

per cent, per annum. Interest will be payable half-yearly on April 
1 and October 1 in every year. All the bonds will be payable to 
bearer. The dollar bonds will be issued in bonds of 1000, 500 and 
100 dollars. The following are the conditions to be observed by 
holders of bonds of the suspended sterling loans for the funding of 
coupons : (a) Goapons to which the funding plan applies may be 
presented for funding at the office of “ the agents in London of 
the Brazilian Government ” and at the office of “ a bank in Paris, 
“and at the offices in the other places (except New York and 
Zurich) at which such coupons are payable, on dates of which no- 
tice will be given by advertisement in the usual manner, (b) In 
exchange for conpons holders will receive receipts for the amount 
lodged, (c) These receipts will be exchangeable for scrip, which 
will be afterwards exchangeable for bonds of the appropriate 
series ”. Those conditions were althongh expressed to be appli- 
cable to the sterling loans, in fact applied also to the dollar loans. 

The respondent company duly surrended the coupons attach- 
ing to its 1926 bonds as they fell due in accordance with the con- 
ditions in that letter, and in due course received funding bonds in 
exchange for the coupons surrendered. The company from time 
to time sold the funding bonds which it received. It was admitted 
that they were of marketable value when they were received. The 
company’s revenue accounts for the years 1932-83 and 1933-34 
included sums representing the proceeds of sale of the funding 
bonds. The assessments in question were made under Case IV of 
Schedule D to the Income-tax Act, 1918, to include the value of 
the ifunding bonds at the time of their issue. No question of 
amount arose. 

iBefore the Special Oommissioners it was contended for the 
respondent company that the Brazilian Government had made no 
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paymenii whatsoever, And that no income had arisen to the com- 
pany within the meaning of Case lY of Schedule D to the Income 
Tax Act, 1918. 

It was contended for the Grown that the funding bonds repre- 
sented money or money’s worth; that they were received in satis- 
faction of the interest due from that Government, and that they 
were income arising from securities within the meaning of Case 
lY of Schedule D. 

The Special Commissioners discharged the assessments, giving 
the following decision : We do not think that Scottish and Cana- 
dian General Investment Co. v. Easson affords us guidance. Apart 
from the fact that the assessment in that case was under Case I of 
Schedule D, the ‘ payment ’ of interest was made in securities of 
another company. The present assessments are defended under 
Case lY of Schedule D. To satisfy that case there must be income 
arising abroad. There clearly has been no payment of interest by 
the Brazilian Government out of its public revenue, to use the 
words appropriate to Schedule G (under which the assessment 
would then fall to be made), and we are unable, after considering 
all the facts, to see that there has been any payment of income 
from abroad at all within the scope of Case lY. All that has been 
done is that the appellants, being the owners of coupons which 
are unpaid, have received a bond bearing interest for the amount 
unpaid, and we cannot regard this transaction as income arising 
from securities abroad within Case lY. We express no opinion 
on this appeal as to the possibility of assessments under other 
Gases of Schedule D. We accordingly discharge the assessments 

The Grown appealed. 

The Attorney-General (Sir Donald Somervell, E. G.) and B. P. 
Hills for the appellant. 

Latter, E. C., and Sorimgeour, for the respondent. 

JUDGMENT. 

PraiiAT, J., — This case, like Paget v. Inland- Bevenue Commis- 
sioners depends to a large extent on Case lY of Schedule D, which 
Case has reference to : Tax in respect of income arising from 

securities out of the United Kingdom ” (His Lordship 

read the .case stated, and contintied :) 

Two o^ses were referred to before me. In Scottish and 
Canadian General Investment Co. v. Easson a company, as the 
head-note in Beports of Tax Gases states, held certain 6 per cent, 
mortgage bonds of the Western Canada Power Company, Limited. 
That company was unable to meet the coupons which fell dne.for 
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payment on January 1, 1916, in respect of th£ interest on the bonds 
for the half year from July 1, 1916. A reorganisation of the fin- 
ance of the company, involving the formation of a new company, 
then took place, and the appellant company surrendered its holding 
of bonds of the old company, with the unpaid coupons attached, 
and received in exchange 5 per cent, bonds of the new company of 
equivalent face value, bearing interest from July 1, 1917, together 
with an issue of lO-year 7 per cent, debentures of the new 
company, equal in face value to 10 per cent, of the face value of 
the surrendered bonds. The 7 per cent, debentures issued to the 
appellant company under this arrangement were thus exactly eq- 
uivalent in face value to the amount of the coupons for the two 
year’s interest from July 1, 1916, to July 1, 1917, which had been 
surrendered with the bonds of the old company, but in the scheme 
of reorganisation it was not expressly stated that these debentures 
were in satisfaction of the arrears of interest. In computing for 
the purposes of assessment to income tax. Schedule D, the profits 
of the appellant company for the year during which it had received 
the 7 per cent, debentures, a sum equal to 76 per cent, of the face 
value of those debentures as representing their actual value at 
the time of receipt by the company, had been included as interest 
received The headnote continues : Hefd, that the Commis- 
sioners had evidence before them sufficient to enable them to ar- 
rive at their determination that the 7 per cent, debentures repre- 
sented the two years’ interest coupons which had been surrendered 
with the old bonds, that the value of the debentures had therefore 
been properly included in the computation of the company’s profits, 
and that, as objection had not been raised upon the appeal to the 
basis adopted in valuing the debentures, the Court had no material 
upon which to question the Commissioners’ finding that 76 per 
cent, of the face value of the debentures fairly represented the 
profit of the appellant company. 

The question in the case was considered in the Inner House 
by the Lord President (Lobd CiiTDB), and the substance of hie 
view comes to this (1922 S. C. at p. 246 ; 8 Tax Oas. at p. 271). 

The question becomes one of ascertaining the amount of the pro- 
fits and gains of the company. If, instead of receiving cash for 
the coupons on the old bonds, the company got a saleable security, 
that saleable security is just part and parcel of the company’s pro- 
fits and gains ”. For myself I do not question for a moment that 
general principle. I think that if by way of profit, instead of re- 
ceiving money, yon receive money’s worth, no doubt that 
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money’s worth is to 4)6 regarded as money and falls to be brought 
in for purposes of assessment. That is really what was decided in 
that case. 

The second case referred to before me was Income Tax Gom- 
mieaioner v. Maharajadhiraja of Darbhanga. Lord Mac millan 
delivered the decision of the Privy Oouncil, and one point which 
he considered has some bearing on the question which I have to 
considerj because there a question arose whether certain promis* 
sory notes were or were not to be regarded as income. Lord Mac- 
millan said (L. B. 60 Ind. App. at p. 161) : " The Commissioner’s 
opinion v^as that the transaction when rightly viewed amounted to 
the acceptance by the assessee from his debtor, in lieu and satis- 
faction of the capital and interest due to him, of assets and securi- 
ties prima facie worth the valuation put upon them and that as 
the assessee had thus received payment in kind of the interest due 
to him in full, he should be assessed accordingly. There is, of 
course, no doubt that a liability to pay interest, like a liability to 
make any other payment, may be satisfied by a transference of as- 
sets other than cash and that a receipt in kind may be taxable in- 
come. But for this to be so it is essential that what is received 
in kind should be the equivalent of cash or, in other words should be 
money’s worth — Oalifomian Copper Syndicate v. Morris ; Scottish 
and Canadian General Investment Co, v. Easson. Now here the first 
six items amounting to Bs. 20,74,978 may perhaps reasonably 
enough be regarded as the equivalent of cash, but the seventh 
item of Bs. 17,34,696, consisting of the debtor’s own promissory 
notes was clearly not the equivalent of cash. A debtor who gives his 
creditor a Q.romissory'note for the sum he owes can in no sense be 
said to pay his creditor : he merely gives him a document or vou- 
cher of debt possessing certain legal attributes. So far, then, as 
this item of Bs. 17,34,596 is concerned the assessee did not receive 
payment of any taxable income from his debtor or indeed any 
payment at ail. In so holding their Lordships find themselves 
in agreement with the learned Judges of the High Court who 
differed on this point from the Commissioner ”. 

There is no doubt at all in the present case that these bonds 
were things of value, as is shown by the fact that they were things 
which could be sold and in fact were sold in the market. 
The question does not seem to be, on the case before me whether 
the bonds were things of value. The question is whether there 
was anything analogous to interest. A person receiving the bonds 
in these circumstances, is not, I think, receiving interest, or indeed 
1—16 
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reoeiviog income. The whole point seeuEs to me to be that 
Brazil, unfortunately, was unable to pay interest, and so evolved its 
scheme of issuing these bonds : and, from the point of view of the 
recipient, the result of the transaction was that he received, in- 
stead of interest, a capital asset. That capital asset, if the obli- 
gations under it were duly fulfilled, would itself produce income 
and would result in income, which, if and when it were received 
would be liable to tax. 1 do not think that it can be said (and in 
this I agree with the Commissioners) that here there is a receipt 
of interest or a receipt of any income under Case lY. The whole 
point is that there was no income and that the capital asset was, 
BO to speak, substituted for the income. I cannot regard this as be- 
ing a payment of an equivalent of interest, a payment of interest 
in kind, so as to fall within the decision in Scottish and Canadian 
General Investment Co. v. Easson. 

I have arrived at the conclusion that the view taken by the 
Commissioners in the present case was correct. The appeal there- 
fore fails and is dismissed with costs. 

Appeal dismissed. 


[In the King’s Bbnoh Division]. 

PAGET n. INLAND BEVBN0E COMMISBIONEBS. 

Einlax, J. 

June 14, 16. July 80, 1937. 

Inoomb-Tax and Sttbtax — ^Fobbign Bbabbb Bonds — In- 
IBBBSX PaTABDB IN SiBBLING OB DODIiABS — NOBMAIi PaTMBNT 
SUSPBNDBD — OPBBB OB' PaTMBNT StTBJBOT TO BBSTBIOTIONS IN 
CuBBBNOy OF COUNTBT OF ISStJB — S aLB Bx BoNDHODDBB OF IN- 

TBBBsi Coupons in London Mabkbst— -Pboobbds of Salb — 
Whbthbb “Intbbbst” — ^Whbthbb Chabgbablb with Tax— 
Inoomb Tax Act, 1918 (8 and 9 Gbo. 6, c. 40) Sched. D, Case IV. 

A ias^ayer held hearer bonds issued in two different European 
eountrieSf interest being payable in the first case in sterling and in 
the. second m dollars. In the first ease payment of interest in 
sterling was suspended by governmental decree, the corresponding 
amount of interest in currency of the country being directed to be 
deposited with a bank there, and payment of interest in that cur- 
rency only being obfamMe subject to restriction as to its use. In 
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the second ease payment of interest in dollars was suspended, pay- 
ment of interest being offered either in the foreign country in its 
currency and subject to restrictions or, as to 10 per cent, in dollars 
and, as to the balance, in funding bonds. The bondholder in each 
case sold the interest coupons attaching to the bonds in the London 
maricet : Held, (a) there was notin either ease awy payment 
of interest on the bonds to the bondholder. Simpson v. Maurice’s 
Executors (1989) (45 T.L.B. 681 ; 14 Tows Cas. 680) distinguished. 

Where interest coupons are sold, and interest is then received 
by the purchaser, the fax must be borne by the purchaser by deduc- 
tion or otherwise, and the fact that he will home to do so will be re- 
flected in the purchase price. The fact that he will pay less for the 
coupons because he must pay tax on the interest when he receives 
does not cause the vendor of the coupon to bear the tax. If there is 
interest, it is taxed wherever it is found. Accordingly, Held, (&) 
that the proceeds of the sale of the interest coupon^ ought not to be 
brought in for pwrposes of the bondholder’s assessment to tax. 

Case referred to : 

Simpson v. Mattbiob’s Exbotjxobs [1929] (45 T.L.B. 581 ; 14 
Tax. Gas. 580). 

Appeals by case stated from a decision of the Commissioners 
for the Special Purposes of the Income Tax Acts. 

At a meeting of the Special Commissioners held in January 
1936, the taxpayer. Miss Paget, appealed against an additional 
assessment to surtax made on her for the year ending April 5, 
1983, of ;£ 1,960 (of which assessment £ 787 was not in dispute), 
and against an assessment to surtax for the year ending April 6, 
1934, in the estimated sum of £ 50,000. 

The fallowing facts appeared upon the case stated during the 
two years of assessment : the taxpayer held certain 4^ per cent, 
bearer bonds issued by the city of Budapest in 1914 with interest 
coupons falling due for payment on July 1 and January 1 in every 
year. It was a term of the bonds that the interest coupons were 
payable in London in sterling and in various other countries in 
their respective currencies. 

By Article 1 of Decree No. 6900 of the Boyal Hungarian 
C-overnment dated December 22, 1981, a translation of which was 
circulated to bondholders by the Department of Overseas Trade 
in a letter dated January 2, 1932, the municipality of the city of 
Budapest was forbidden during the currency of the decree (but with- 
out prejudice to the full rights of creditors after its expiry) to maJre 
payments of interest on bonds on the oreditors, but was directed 
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deposit with the Hungarian National Bank, es snch payments fell 
dne, the equivalent in pengos of the sum owed. By article 2 of the 
decree, provision was made for the formation of a Foreign 
Creditors ’ Fund into which payments of pengos should be made 
and for the control of that fund by the Hungarian National Bank. 
The decree came into force on December 28, 1931, and expired on 
December 22, 1934. 

After the decree had come into force, payment of interesi 
coupons attaching to the bonds could be obtained in Hungary in 
pengos, but the payment could only be made out of the sums in 
pengos deposited by the city of Budapest pursuant to the decree 
to the credit of an account controlled by the Hungarian National 
Bank. The proceeds of coupons thus paid could only be released 
with the sanction of the Hungarian National Bank and provided 
that the proceeds were not required for certain specified purposes 
in Hungary itself. The taxpayer did not obtain any such release. 

There was ‘ a market in London for the sale of the interest 
coupons attaching to the bonds in question. During the two 
material years of assessment, the taxpayer effected sales of coupons 
through agents or coupon dealers in London. The sales amounted 
for the respective year to £ 1,172 10s. and £ 1,564 78. 8d. gross. 
The agents or dealers deducted income tax from the proceeds on 
paying them to the taxpayer. 

During the second of the two years of assessment, the tax* 
payer held certain 7 per cent, bearer bonds of the Kingdom of 
Jugoslavia issued in 1922, with interest coupons falling due for 
payment on May 1 and November 1 in every year. The coupons 
were payable in American dollars in New York. In a circular 
letter dated July 24, 1983, and addressed inter alia to the bond- 
holders the Jugoslavian Government through its Consul-General in 
New York expressed inability to pay the interest on the bonds in 
full, and submitted to the bondholders a scheme for meeting the 
coupons maturing from November 1, 1982, to May 1, 1936, under 
which holders might accept either (a) payment of each coupon in 
dinars in Belgrade, the disposal and use of the dinars being govern- 
ed by the general legislative or regulatory provisions of Jugoslavia 
from time to time in force with regard to transactions in rnobeys 
and foreign exchange, or (b) payment of 10 per cent, of the face 
value of each coupon in American dollars and the issue of funding 
bonds fot the balance of the value. 

In September, 1983, the tax payer sold the interest coupons 
attaching to bet bonds and falling due for payment on November 1, 
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1932, and May 1, 1938b through agents or coupon dealers in London. 
The nominal amount of the coupons was 7,000 dollars, the amount 
realised being S,687'50 dollars, or & 760 Is. 8d. The dealers or 
agents deducted income tax from the proceeds of the sale, credit- 
ing the balance to the taxpayer’s banking account in Montreal. 

It was contended for the taxpayer : (1) that no interest arose 
to her from any of the bonds in either of the material years of as- 
sessment, the deposit of pengos with the Hungarian National 
Bank by the Municipality of Budapest in pursuance of the decree 
not being a payment to her, and the offer by the Jugoslav Govern- 
ment not having been accepted, and no payment from that 
Government having been received by her : (2) that the proceeds 
received by her from the sale of coupons were not interest but 
merely the price of the expectancy of interest, and accordingly not 
her income ; (3) that the proceeds of the sale of coupons did not 
arise to the taxpayer from the bonds but from contracts of sale: 
and (4) that she was not liable to pay or bear income tax on the 
proceeds of the sales of coupons under Schedule C or Schedule D 
to the Income Tax Act, 1918, or at all, and that therefore those 
proceeds did not form part of her income for purposes of surtax. 

It was contended for the Crown that the proceeds of the sale 
of the coupons were income and fell to be included as the tax- 
payer’s income in the assessments against which she appealed. 

The Special Commissioners confirmed the assessment for 1932- 
33, and reduced to £ 26,307 that for 1933-84, having delivered the 
following written decision : 

“.We hold that the 4jr pet cent. City of Budapest Bonds are 
instruments'' subject to Hungarian law ‘and capable of being affect- 
ed by the decrees of the Hungarian Government. In our opinion 
the deposit of pengos with the Hungarian National Bank in accord- 
ance with Decree No.' 6900 constituted performance by the munici- 
pality of its obligation to pay interest on the bonds, and the pro* 
ceeds of the coupons falling due at the respective dates of deposit 
represent interest arising to the appellant and must be included in 
her return of total income for the purposes of surtax. 

As regards the 7 per cent, bonds of the kingdom of Yugosla- 
via, interest coupons of which fell due for payment on November 1, 
1982, and May 1, 1933, we hold that there was default on the part 
of the Yugoslav Government and that the offer to pay in dinars or 
partly in United States dollars and partly in funding bonds did 
not, in the absence of acceptance by Miss Paget and payment to 
her constitute performance or satisfaction of its obligation. In otir 



122 


INOOHB XAX BBPOBTS 


[VoL. VI 


opinion the sale of the coupons did not an^nnt to an implied ac- 
ceptance of this offer and the mere fact that the existence of the 
offer gave soihe value to the coupons in the market did not cause 
interest to arise. We therefore exclude this item from the assess- 
ments for the years 1932-33 and 1933-84 

The taxpayer appealed on the first question and the Crown 
cross -appealed on the second. 

Latter, K. C. and F. Grant, for the taxpayer. 

The Attorney-General {Sir Donald Somertoell, E. 0.) and JB. P. 
nills, for the Grown. 

July 30 — PdsHiAT, J., delivered the following written judg- 
ment : These are appeals from a decision of the Special Commis- 
sioners relating to two separate sets of bonds, and each side appeals 
from the decision at which the Commissioners arrived. The ap- 
pellant in the first case is the Honourable Dorothy Wyndham 
Paget, who is the respondent in the other case. The facts are 
quite clearly set out in the Case stated, and they relate to two 
separate sets of bonds of which Miss Paget at the material time 
was the owner. They were bonds of the City of Budapest and 
bonds of the Kingdom of Yugoslavia. 

(His Lordship, leaving read the case stated, continued :) It is, 
no doubt, necessary to consider under what Schedule, if any, to 
the Income Tax Act, 1918, these things are taxable. , In my opin- 
ion, they were, if anything, income from foreign securities under 
Case IV of Schedule D. A suggestion was made that they might 
fall under Schedule C. I do not think that that suggestion is well 
founded, but some reliance was placed on rule 7 of the Buies app- 
licable to that Schedule. •That rule is, in my opinion, mere machi- 
nery, and does not really help. *' 

The main question (and on this, I think, counsel were agreed) 
is whether these sums are income arising- from the value of the 
• securities. The word, it is worth nothing, is “ income ” and not 
“ interest ”. I shall consider later whether that really matters. 
Much of the argument before me, and also, judging from their de- 
cision, before the Commissioners, was on the question whether 
the sums were interest. The Commissioner’s decisioif was, as I 
have already said, that there was interest in the first case but not 
in the second. 1 do not think that in the first case the Commis- 
sion's can be right. It seems to me that the argument of coun- 
sel for the tazpaper was correct, that the deposit of pengos in the 
Pungarian National Bank cannot be regarded as a payment of in- 
terest to her. The Hungarian National Bank were in no sense 
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agents of Miss Faget*to receive money on her behalf, and the case 
differs altogether, I think, from Simpson v. Maurice's Executors, 
where the German Bank or banks concerned were the agents of 
Mr. Bonner Manrice or of the testator in that case and were duly 
authorised to receive money on his behalf. Here there is no autho- 
rity whatever, either express or implied from Miss Paget to the 
Hungarian National Bank to receive money on her behalf and on 
that ground I think that the decision — obviously a very carefully 
considered decision— arrived at by the Special Commissioners on 
that matter was erroneous. 

As r^ards the Yugoslav bonds, I agree with the conclusion of 
the Commissioners. 1 do not think that there was there a pay- 
ment of interest to the appellant. An offer was made, which if it 
had been accepted, would or might have resulted in payment to 
her : but she did not accept. I am, therefore, of opinion that there 
was in neither of these cases any interest paid to or accepted by 
the taxpayer. 

I desire to add that the view which I think right concludes 
the matter. The view which I take is that the sums which Miss 
Paget received were simply the purchase price of coupons, and 
that in no sense, therefore, was there income from foreign securi- 
ties. The matter is one of some difficulty, and various oases may 
no doubt be put. There is the simple case where a coupon is 
presented and interest received by the holder, and no one doubts 
there that there is interest, and that is taxable. Equally so, if a 
banker or other agent presents. the coupon on behalf of the holder. 
But if coupons are sold, and interest is then received by the pur- 
chaser, I thlpk there that it is a sale and purchase, and a receipt of 
interest by the purchaser. The tax, it seems to me, has there to 
be borne by the purchaser by deduction, or by direct assessment, 
and the fact that purchaser will have to bear tax will be re- 
flected in the purchase price. He, will consider, in deciding what 
he will pay for the coupon, that he has to bear tax on the interest 
when he receives it: but the tax, is, of course, paid onep, and 
once only. It is paid, in the case I am putting, by the purchaser 
of the bond, and the fact that he will pay less for the coupon 
because he has to pay tax on the interest when he receives it does 
not cause the yendor of the coupon to ‘bear tax. Another case 
may be puir— an imaginary case : suppose that three months before 
, the due date, coupons for two sets of bonds A and B are sold, that 
the interest on A is paid three months later, and that the interest 
on B is not paid. It sedmd to • nie clSat that, , in suoh a case^.,tlie, 
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vendor receives the purchase price only. In the one case, taxation 
arises because, and only because interest is received, and the taxa- 
tion is borne by the purchaser. In the other case, the case where 
in fact the interest is not paid and there is a repudiation of liabili- 
ty, a failure to pay, then there is no taxation because there is no 
interest received. The substance of the matter seems to me to be 
that if there is interest wherever it is found, it is taxed. But if it 
is the purchase price of a coupon and not interest, then it is not 
liable to taxation. The interest will, of course, be liable to taxa- 
tion if and when it is paid. 

My conclusion, therefore, is that in the first case the Gom- 
missioners were wrong, because the payment in pengos to the 
Hugarian National Bank cannot constitute a receipt of interest by 
Miss Paget. In the second case I think that the Commissioners 
were right in finding that there was no receipt of interest. The 
result, therefore, is that the appeal of Miss Paget must be allowed 
and the appeal of the Grown dismissed. 

Af^eal allowed : cross appeal dismissed. 


[In the Bombay Hioh Court]. 

COMMISSIONER OP INCOME TAX, BOMBAY 

V. 

THE MAZAGAON DOCK LTD. 

Sib J. W. F. Bbaumont, 0. J., Blaokwbll, J., and Bangj^bkar, J. 

October 16, 1937. 

Dbpbboiation Allowanob — Transpbr of Business — As- 
sessment OF Suoobssor Under Sbo. 26 (2) on Profits Made by 
Pbbdeobssor — AiiIiOWANob, Whether to be Cadoulated on 
Originaxi Cost to Predecessor or to Successor — ‘ Assbssbe 
Meaning of— Indian Income Tax Act (XI of 1922), Secs. 10 (2) 
(▼i), 26 (2). 

. ,A firm, called the Maeagaon Dock were carrying on the busi- 
ness of shipbuilders and repairers in Bombay until 8 let March 1985, 
From the 1st April 1985 the assessees, a new Ujnited company called 
the Masagaon Dock Ltd,, took over the business of the firm in- 
cluding its buildings, machinery, plant etc, and in the assessmer^ 
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for the income of thetyear ended 31st March 1935, on the assessees 
as successors of the old firm under Sec. 26 (5) of the Indian Income 
Tax Act, the assessees claimed thai in view of the provisions of Sec. 
26 {2) of the Act, depreciation allowance on the building, machinery 
plant etc., should be calculated on the original cost to the old firm the 
profits of which were being assessed, and that in addition thereto all 
the unabsorbed depreciation due to the firm should also be allowed 
under proviso (b) to Sec. 10(2) (vi) of the Act. The income tax 
authorities held that depreciation could be allowed only on the ori- 
ginal cost to the assessee company in view of the wording of Sec. 
10 (2) (vi) and the decision of the Privy Council in Backingham 
and Carnatic Go’s Caae [1935 I.T.B. 384], On a reference made 
by the Commissioner, of Income Tax, Bombay : 

Held, per Sib John Bbattmobi, C. J., and Bakonbeab, J. 
(BiiAoewbijL, j., dissenting) : — that where a person carrying on a 
business, profession or vocation has been succeeded in such capacity 
by another person and an assessment is made on the successor 
under See. 26 (2) of the Indian Income Tax Act, on the profits of 
the predecessor, the word ‘ assessee ’ in Sea. 10 (2) (vi) of the Act 
must be construed as referring to such predecessor, and depreciation 
allowance should be calculated on the original cost to the predecessor 
and not to the successor. The decision of the Privy Council in Bao* 
kingham and Carnatic Co.’s Case does not apply to the case of an 
assessment under See. 28 (2), 

BlaokwbbIi, j., (contra): The reasoning of the Privy 
Council in Baokingham and Carnatic Co.’s Case is applicable 
equally to the ease of assessment on a successor under See. 28 (2) and 
the depreciation allowance should accordingly be calculated even in 
such cases on the original cost to the successor. 

COMMISSIOBBB OF IBOOMB TaX, MaDBAS V. BUOEIHOHAM & 

Cabnatio Co., Ltd. [1936] (59 Mad. 175 ; 1936 I.T.B. 384; 9 
I.T.C. 114) distinguished. 

CoMMissioNBB OP Inoomb Tax, Bombat Pbbsidknoy V. Sab- 
SAPUB Mills Ltd., [1931] (I.L.B. 66 Bom. 129) referred to. 

Reference made by the Commissioner of Income 'lax, Boin> 
bay Presidency, under Sec. 66 (2) of the Indian Income Tax Act 
in the matter of the assessment of the Mazagaon Dock Ltd., for 
the assessment year 1935>36, [Civil Bef. No. 10 of 1937]. 

The Commissioner’s Statement of the case was as follows : 

STATEMENT OF CASE. 

Under Sec. 66 (2) of the Indian Income Tax Act, KI of 1922, 
(hereinafter referred to as “the Act’’), and at the instance of the , 
1-17 
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Mazagaon Dock Limited, (hereinafter refefred to as “ the Com- 
pany ”) I have the honour to refer for your Lordships’ decision 
the question of law set out in paragraph 6 below, which has arisen 
out of the income taz and super tax assessment of the Company 
for the financial year 1935-36, ended on Slst March 1986. 

2. Facts of tlie case. — ^The above named Company is doing 
business in Bombay as shipbuilders and repairers. The said busi- 
ness was carried on by a partnership firm known as the Mazagaon 
Dock but from 1st April 1935, that partnership has been converted 
into a limited company. 

3. As from the aforesaid date, the business of the old 
partnership was taken over by the Company, under Sec. 26 (2) of 
the Act, the Income Tax Officer, Companies Circle, assessed the 
Company for the financial year 1935-36 on the profits earned by 
the firm in the year ended 31st March 1935 which was the pre- 
vious year ” of the firm as defined in Sec. 2 (11) of the Act. 
While assessing income under the head “ business ”, an allowance 
on account of depreciation [of machinery, plant and buildings is to 
be granted at the prescribed rates as laid down in Section 10 (2) 
(vi) of the Act which reads as follows : — 

” (1) Such profits or gains shall be computed after making 
the following allowances namely : — 

“ (vi) In respect of depreciation of such buildings, machinery, 
plant or furniture, being the property of the assesses, a sum equi- 
valent to such percentage on the original cost thereof to the as- 
sessee as may in any case or class of oases be prescribed : 

” Provided that — 

(a) the prescribed particulars have been duly furnished ; 

(b) where full effect cannot be given to any such allowance in 
any year owing to there being no profits or gains chargeable for 
that year, or owing to the profits or gains chargeable being less 
than the allowance, the allowance or part of the allowance to 
which effect has not been given, as the case may be, shall be add- 
ed to the amount of the allowance for depreciation for the follow • 
ing year and deemed to be part of that allowance, or if there is no 
such allowance for that year, be deemed to be the allowance for 
that year and so on for succeeding years ; and 

(c) the aggregate of all such allowances made under this Act 
or any Act repealed hereby or under the Indian Income Tax Act, 
1886, shall, in no case, exceed the original cost to the assessee 
of the buildings, machinery, plant or furniture as the case 
may be ”, 
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As laid down intlihe above section, depreciation is to be allow* 
ed at the prescribed rates “ on the original cost to the assessee ” 
and with respect to this question, the Company claimed that the 
allowance should be computed on the original cost to the old firm 
and not to the Company and that in addition thereto, all the un- 
absorbed depreciation due to the former under the proviso (b) to 
the above Section 10 (2) (vi) of the Act should also be allowed, as 
in its opinion, Section 26 (2) of the Act required that to be done. 
The Income-tax Officer, however relied on the judgment of the 
Privy Council in the case of The Commissioner of Ineome-tax, 
Madras v. Buckingham and Carnatic Co. Ltd. 59 Madras 

176) and computed the total depreciation allowable at Bs. 51,929, 
taking into account the original cost to the company itself as it 
was the assessee and not the old firm. He thus assessed it on an 
income of Bs. 2,36,986, under his Assessment Order dated 2nd 
October 1936, a copy of which is annexed hereto, marked Exhibit 
A. Had this allowance been computed on the original cost to the 
defunct firm and if the unabsorbed depreciation allowance was 
added thereto, the total allowance for depreciation would have 
exceeded the total assessable income and the Company would have 
been exempted. 

4. Against the above order of the Income-tax Officer, the 
Company appealed to the Assistant Commissioner of Income-tax, 
B Division, Bombay, by its petition of appeal dated the 27th 
November 1936, a copy of which is annexed hereto marked Ex- 
hibit, B. The Assistant Commissioner heard the appeal and dis- 
allowed the contention put forward and confirmed the assessment 
by his order dated the 4th January 1937. A copy of the said order 
in annexed hereto marked Exhibit, C. 

5. Thereupon the Company has applied to me requesting me 
to refer the matter to this Honourable Court under Section 66 (2) 
of the Act. A copy of the petition is annexed hereto and marked 
Exhibit, D. I have accordingly drawn up this Statement of the 
case. 

6. Question for the decision of the Honourable Court. 1 
submit for favour of decision the following question of law : — 

" Whether in the oircumstances of the case, the Income-tax 
Officer has correctly computed the depreciation allowance under 
Section 10 (2) (vi) of the Act on the original cost to the assessee 
Company itself, notwithstanding the fact that it was being assess- 
ed under Section 26 (2) of the Act as the successor to the partner- 
ship firm known as the Mazagaon Dock.” 
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7. Opinion of tlie Commissioner. — As Sect 66 (2) of the Act re- 
quires me to give my opinion while submitting this Eeferenoe, I 
beg to submit that, following your Lordships' decision in the case 
of the Sarsapur Mills Co. Ltd., (66 Bom. 129) referred by me to 
this Honourable Court in the year 1931 and the more recent de- 
cision of the Privy Council in the case of the Commissioner of 
Income tax, Madras v. Buckingham and Carnatic Co., Ltd. (59 
Mad. 176), the answer to the question put must be in the affir- 
mative. The wording of Section 10 (2) (vi) is quite clear and un- 
ambiguous and it requires the depreciation allowance to be com- 
puted on the original cost “ to the assessee ”. Under Sec. 2 (2) of 
the Act, the word “ assessee ” means “ a person by whom income- 
tax is payable ”. Who is the person by whom the amount of 
income-tax levied in the case is payable ? Is it the Company or 
the old firm ? Undoubtedly it is the Company and not the old 
firm. The Company relies on Sec. 26 (2) of the Act but the very 
fact that that section provides that the assessment should be made 
on the Company and not on the old firm leaves no doubt that “the 
assessee ’’ referred to in Sec. 10 (2) (vi) is the Company itself and 
that the allowance is to be computed on the original cost to it as 
required by that section. 

8. Turning again to Sec. 26 (2) of the Act on which the 
whole case for the Company is based, it lays down that when a 
person carrying on business “ has been succeeded in such capacity 
by another person the assessment shall be made on such person 
succeeding as if he had been carrying on the business, profession 
ox vocation throughout the previous year, and as if he had recei- 
ved the whole of the profits for that year ”. What the section lays 
down is merely this that the assessment must be made on the 
successor on the supposition that he was carrying on the business 
throughout the previous year and received the profits therefor. 
The Company is thus to be made the assessee and to be assessed 
on the basis that it had during the year ended 81st March 1935, 
carried on the business and received all the profits. If we are 
thus to treat the Company as having carried on the business in the 
said year ended 81et March 1936 and as having received the pro- 
fits therefor, it is, 1 submit, impossible for the old firm to come 
into the matter of the computation of the depreciation allowance 
under Sec. 10 (2) (vi) of the Act. It is the Compuny which is to 
be assessed under Sec. 26 (2) and everything is to be done on the 
footing that it came into existence a year earlier. The section 
virtually requires the circumstance that during the “ previous 
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year ” it was the firm (that had in fact carried on thebnsiness to be 
disregarded and the assumption to be made that the firm had 
already disappeared and that the Company was carrying on the 
business. The contention of the Company would have had some 
force if Sec. 26 (2) had laid down that the profit was to be com- 
puted on the supposition that at the time of assessment, the de- 
funct firm was still in existence. It does not say so. Had the 
section merely provided that the assessment should be made on 
the person succeeding to the business as if he had received the 
whole of the profit of the previous year, it might with some force 
have been contended that these profits should be computed as 
they would have been computed had the business been carried on 
by the retiring owner. But that is not the section. The further 
assumption above emphasised is also to be made. It is submitted 
therefore that Sec. 26 (2) in every way supports the decision of the 
Income Tax Officer and not the contention of the Company. 

9. A copy of your Lordships’ decision may kindly be certi- 
fied to me for further action as required by Sec. 66 (6) of the Act. 

The Advocate-Oeneral with the Oovernment Solicitor for the 
Commissioner. 

OoUman with Messrs. Craigie, Blunt and Caroe for the 
Assessees. 

JUDGMENT. 

Bbaumobt, 0. J. — This is a Beference made by the Income tax 
Commissioner under Sec. 66 (2) of the Indian Income-tax Act 
raising the question, whether in the circumstances of the case, the 
Income-tax Officer has correctly computed the depreciation allow- 
ance under Sec. 10 (2) (vi) of the Act on the original cost to the 
assessee Company itself, notwithstanding the fact that it was be- 
ing assessed under Sec. 26 (2) of the Act as the successor to the 
partnership firm known as the Mazagaon Dock. 

The facts giving rise to the Beference admit of no doubt. 
The year of assessment is the year 1985-86, so that the previous 
year expired on the 81st March, 1936. On the 1st April 1986, 
the assessees, the Mazt^aon Dock Ltd., acquired from a firm known 
as the Mazagaon Dock the assets of that firm. The assessees 
made a return of their income for the year ending 81st March 
1986, based on the profit and loss account for that year of the 
vendor firm, the assessees themselves having no income for the 
year ending Slat March 1936. The assessees claimed to deduct 
from the profits made by the vendor firm during tha previous year 
the allowance for depreciation which would have been permissible 
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to the vendor firm had they not disposed of their business. The 
Commissioner of Income-tax disallowed the claim, and the ques- 
tion is whether his decision is right. 

The position turns upon the construction of Sec. 26 (2) read 
with Sec. 10 of the Income-tax Act. Sec. 26 was introduced by 
an amending Act passed in the year 1928, the previous section 
having been couched in much more general terms, though probab- 
ly its effect was much the same as that of the amending section. 
By sub-section (2) of the existing section it is provided that “ where 
at the time of making an assessment under Sec. 23 it is found that 
the person carrying on any business, profession or vocation, has been 
succeeded in such capacity by another person, the assessment shall 
be made on such person succeeding, as if he had been carrying on 
the business, profession or vocation throughout the previous year, 
and as if he had received the whole of the profits for that year 
In the absence of authority to the contrary it would certainly 
seem that in calculating the profits for the previous year, deduc- 
tion to which the predecessor would have been entitled must be^ 
allowed. In the case of a business (and the present assessment 
relates to a business) Sec. 10 (2) provides that the profits or gains 
shall be computed after making the following allowances. The 
income therefore is ascertained only after deduction of the allow- 
ance. The first allowance is in respect of rent paid for the 
premises in which such business was carried on, which must mean 
the premises in which the predecessor’s business was carried on, 
and there is a proviso that when any substantial part of the pre- 
mises has been used as a dwelling house by the assesses there is 
to be a deduction from the allowance. “ Assesses ” in that clause 
must, I think, mean the predecessor of the actual^ssessee, on 
whose profits the assessee is being assessed. The successor in the 
present case who is being assessed was not in existence during 
the year 1934-35 and could not have occupied the premises. The 
next allowance is in respect of repairs where the assessee is the 
tenant only of the premises and has undertaken to bear the cost 
of such repairs. Here again, “the assessee” must mean the 
predecessor of the person being assessed, who would be the 
tenant and person liable for the repairs. The third allow- 
ance is in respect of capital borrowed for the purposes of 
the business, and there again the business must be that of 
the predecessor. Then sub-paragraph (vi) is the one material 
for the purposes of the present reference. That sub-section autho- 
rises an allowance in respect of depreciation of buildings, machinery 
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plant or fnraitnre, being the property of the assessee, of a sum 
eqaivalent to snch percentage on the original cost thereof to the 
assessee as may in any case or class of cases be prescribed. In the 
absence of authority I should say that “ assessee ’’ in that sub- 
clause, in the case of an assessment under Sec. 26 (2) based on the 
profits of a predecessor, must refer to such predecessor. Other- 
wise in the present case no effect can be given to the allowance, 
since during the year under assessment, the property did not belong 
to the actual assessee, nor had the cost thereof to him been ascer- 
tained. It is true that the construction which I am suggesting of 
Sec. 10 involves some extension of the definition of “ assessee ” 
contained in Sec. 2 (2) of the Act so as to make the word include 
not only a person by whom income tax is payable but also a per- 
son on whose income, profits or gains an assessment is being 
based. It is to be noted that the definitions in the Act are to yield 
to the context. The Court has to construe the Income Tax Act as 
a whole ond the only alternative to the construction of Sec. 10 
which I suggest is to hold that in the case of an assessment under 
Sec. 26 (2) the assessee can claim no allowance in respect of depre- 
ciation of buildings, machinery, plant or furniture. This in my 
view is not the true meaning of the Act. I may observe that a 
similar difficulty would arise under Sec. 11 in the case of the assess- 
ment of the profits of a profession or vocation under Sec. 26 (2). 

The Advocate-Q-eneral has not seriously contended that any 
other rational construction can be given to Sec. 10 as applied to 
an assessment under Sec. 26 (2), but he says that the words of 
Sec. 10 read with the definition of “ assessee ” are plain and must 
be given effect to, whatever the consequences, and further that the 
case is covered by the decision of the Privy Oounoil in Oommission- 
er of Income Taz, Madras v. The Buckingham and Carnatic Co., 
Ltd. (1935) I.L.B. 69 Mad. 175. It is necessary therefore to see 
exactly what that case decided. Before the decision of that case 
there had been a difference of opinion between High Courts in 
India as to the construction to be placed upon Section 10 (2) (vi). 
The High Court of Madras considered that the original cost to the 
assessee referred to in that sub-section was the original cost to the 
vendor and not the actual assessee, whereas this High Court and 
High Court of Patna had held that the original cost was the ori- 
ginal cost to the actual assessee, viz., the purchaser : see Commis- 
sioner of Income Tax, Bombay v. The Sarasjpur Mills Co., Ahmeda- 
bad (1931) I.L.B. 56 Bom. 129, and Motiram Boshan Lai Coal Co. 
V, Commissioner of Income Tax (1932) I.Ij.B. 12 Patna 12. In the 
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Backingham and Carnatic Co. case the Pr wry Oonnoil decided in 
favonr of the view taken by this High Court and the High Court 
at Patna, and it is therefore clearly . settled that in respect of all 
subsequent assessments upon the present assesses depreciation will 
have to be based on the price paid by the assessee to Mazagaon 
Dock, and not on the original cost to the Mazagaon Dock. But 
in none of the cases referred to did the question arise in relation 
to an assessment under Sec. 26 (2) in respect of the year previous 
to the purchase. It would appear from a statement made by the 
Commissioner of Income Tax in Motiram Boshan Lai Co., Ltd. v. 
Commissioner of Income Tax (1932) I.L .B. 12 Pat. 12, at pt^e 16, 
that in that case the assessee had desired to raise a question as to 
an assessment under Sec. 26, but the Income Tax Commissioner 
expressed the view that in the year after succession the deprecia- 
tion was always calculated on the cost to the predecessor and he 
accordingly refused to raise a question on Sec. 26. 

In the Buckingham and Carnatic Company Case the Privy 
Council were dealing with an assessment for the year 1931-32, al- 
though the business had originally been acquired by the assessee 
on the 4th December 1920. Pour questions had been raised in 
that case by the Income Tax Commissioner, the first being whether 
the Buckingham and Carnatic Co., Ltd., which succeeded to the 
business of the five companies therein mentioned, is entitled un« 
der Sec. 10 (2) (vi) of the Act to depreciation allowance on the 
assets taken over from the five predecessor companies calculated 
on the original cost of those assets to snch predecessor companies 
or on the value at which those assets were taken over by the 
Buckingham and Carnatic Co., Ltd., from the predecessor com- 
panies. The Privy Council answered that question *n the sense 
in which the Bombay and Patna High Courts had answered it 
namely, that the depreciation was to be based on the value at 
which the assets were taken over by the purchasing company. The 
second question raised was in these terms : whether Buckingham 
and Carnatic Co., Ltd., is entitled to have the depreciation allow- 
ance from the years 1921-22 to 1930-31 recalculated on the basis 
of that decision, and to claim that the excess depreciation not al- 
lowed in those years should be allowed in its subsequent assess- 
ments or whether the claim for such excess depreciation lapses al- 
together. Their Lordships of the Privy Council considered that 
it was not necessary to express any opinion on that question, or on 
the other question raised, for those questions would have arisen 
only if the answer to the first question had been other than that 
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which the Privy GoBnoil gave to it. It is therefore clear that the 
Privy Council did not actually decide whether the assessment for 
the year 1921-22 was correct or not. It is however suggested that 
their Lordships indicated the view that the assessment for that 
year which had been based on the profits of the vendor companies, 
was correct. But it is to be noticed that the year 1921-22 was 
before the coming into operation of the Income Tax Act 1922, and 
the Income Tax Act of 1918 contained no section corresponding 
to Sec. 26 of the latter Act. It is moreover plain that an assess- 
ment ten years old could not have been reopened. It is no doubt 
true that the ratio decidendi in the Buckingham and Carnatic 
Company Case, as in the decisions of the High Courts which it 
approved, was that ‘ assessee ’ in Sec. 10 (2) (vi) means the successor 
and not the predecessor. I apprehend however that it would be 
open to their Lordships of the Privy Council to say that that view 
was limited to the case of an ordinary assessment on the profits of 
the assessee such as they were dealing with, and that they had not 
considered the question in relation to a hypothetical assessment on 
the profits of the previous year under Sec. 26 (2). If that course 
be open to the Privy Council, it must be open to this Court also, 
and in my opinion it would be wrong to hold that the decision of 
the Privy Council applies to a case which was not before the Board 
and was not adverted to in the opinion of the Board. In my opin- 
ion, therefore, it is open to this Court to consider on its merits 
the question whether in the case of a fictional assessment under 
‘Sec. 26 (2) ‘ assessee ’ in Sec. 10 (2) (vi) has the same meaning as it^ 
beats for the purpose of subsequent assessments, and means the 
person being assessed, or whether it means the person on whose 
profits the* assessment is based and who was the owner of the pre- 
mises on which de{ft;eciation is claimed during the year in which 
the profits ^ere earned. For the reasons given above, I am of 
opinion that the latter view is right, and that the question raised 
by the Income Tax Commissioner should be answered in the nega- 
tive. 

Pbb Blaoewbll, J. — This is a reference by the Commission- 
er of Income Tax under Sec. 66 (2) of the Indian Income Tax Act, 
XI of 1922, at the instance of a company, named the Mazagaon 
Dock Limited, of a question of law which has arisen out of the 
income tax and super tax assessments of the company for the 
financial year 1986-36 which ended on the 81st March 1936. 

The Company has been, as from the 1st April 1986, carrying 
on business as shipbuilders and repairers. Before that the business 

1— IS 
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was carried on by a partnership firm knosvn as the Mazagaon 
Dock. As the bnsiness of the partnership firm was taken over by 
the Company from the 1st April 1936, the Income Tax Officer 
assessed the company under Sec. 26 (2) of the Act for the financial 
year 1985-36 on the profits earned by the firm in the year which 
ended on the 31st March 1935, which was the “ previous year ” of 
the firm as defined in Sec. 2 (11) of the Act. 

In arriving at the tax payable by an assessee in accordance 
with Sec. 10 of the Act under the head “ business ” in respect of 
the profits or gains of any business carried on by him, certain 
allowances are to be made, and among them an allowance is to be 
made on account of depreciation on buildings, machinery, plant 
or furniture as laid down in Sec. 10 (2) (vi) of the Act which 
reads as follows : 

(2) such profits or gains shall be computed after making the 
following allowances, namely — 

(vi) In respect of depreciation of such buildings, machinery, 
plant or furniture being the property of the assessee, a sum equi- 
valent to such percentage on the original cost thereof to the asses- 
see as may in any case or class of cases be prescribed : — 

Provided that : — 

(a) the prescribed particulars have been duly furnished : 

(b) where full effect cannot be given to any such allow- 
ance in any year owing to there being no profits or gains 
chargeable for that year, or owing to the profits or gains charge- 
able being less than the allowance, the allowance or part of 
the allowance to which effect has not been given, as the case may 
be, shall be added to the amount of the allowance for depreciation 
for the following year and deemed to be part of that altowance, or, 
if there is no such allowance for that year, be deemed to be the 
allowance for that year and so on for succeeding years : and 

(c) the aggregate of all such allowances made under this Act 
or any Act repealed hereby, or under the Indian Income tax Act 
1886, shall, in no case exceed the original cost to the assessee of 
the buildings, machinery, plant or furniture as the case may be.” 

The company claimed that Sec. 26 (2) of the Act required that 
the allowance should be computed on the original cost to the old 
firm and not to the company, and that all the unabsorbed depre- 
ciation due to the old firm under proviso (b) to Sec. 10 (2) (vi) of 
the Act should also be allowed. The Income tax Officer relying 
upon the judgment of the Privy Council in the case of Com- 
missioner of Income Tax, Madras v. The Buckingham and Carnatic 
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(7o., Ltd. [(1935) I.L.B. 69 Mad. 179] declined to accede to the 
contention of the company and computed the total depreciation 
allowable at Bs. 61,929, taking into account the original cost to 
the company itself and not the original cost to the old firm, and he 
assessed the company on an income of Bs. 2,36,986 under 
an assessment order dated the 2nd October 1936, Exhibit A. If the 
allowance had been computed on the original cost to the old firm 
and if the unabsorbed depreciation allowance had been added 
thereto, the total allowance for depreciation would have exceeded 
the total assessable income and the company would have been 
exempted. 

The company appealed to the Assistant Commissioner of In- 
come-tax by a petition dated the 27th November 1936, Exhibit B. 
The Assistant Commissioner heard the appeal and confirmed the 
assessment by his order dated the 4th January 1937, Exhibit C. 

Thereupon the Company applied to the Commissioner request- 
ing him to refer the matter to the Court under Sec. 66 (2) of the 
Act, and he has accordingly submitted with a statement of the case 
the following question of law ; — 

“ Whether in the circumstances of the case, the Income tax 
Officer has correctly computed the depreciation allowance under 
Sec. 10 (2) (vi) of the Act on the original cost to the assessee com- 
pany itself, notwithstanding the fact that it was being assessed 
under Sec. 26 (2) of the Act as the successor to the partnership 
firm known as the Mazagaon Dock 

Mr. Coltman for the company contended that the case of Com- 
miasioner of Income Tax, Madras v. Buckingham and Carnatic Co., 
Ltd., has no application to the facts of the present case. He said 
that in that case the assessment was for the year 1931-32, the Com- 
pany having succeeded to the business some ten years before, and 
that it was not a case in which the company was being assessed 
upon the profits of the previous year as if it had been carrying on 
the business during the previous year and had received those profits. 
Mr. Coltman relied upon Sec. 26 (2) which is in the following 
terms : — 

“ Where at the time of making an assessment under Sec. 23, 
it is found that the person carrying on any business, profession or 
vocation has been succeeded in such capacity by another person 
the assessment shall be made on such person succeeding as if he 
had been carrying on the business, profession or vocation through- 
out the previous year, and as if he had received the whole of the 
profits for that year ”. 
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He contended that this was a mere oollefiting section and that 
the profits of the old firm must first be ascertained before the as* 
sessment is made. He further contended that those profits could 
not be ascertained unless they were ascertained upon the same 
basis as they would have been ascertained if the former firm were 
being assessed. He drew attention to sub sec. (i), (ii) and (iii) of 
Sec. 10 (2) and argued that the company would be entitled to the 
benefit of all the allowances under those heads to which the old 
firm would have been entitled if the old firm were being assessed. 
He submitted that notwithstanding that the depreciation allowed by 
sub'Sec. (vi) of Sec. 10 (2) of the Act is a depreci ation of buildings, 
machinery, plant or furniture which are the property of the asses* 
see and that that allowance is to be a sum equivalent to such 
percentage on the original cost thereof to the assesses, the com- 
pany was nevertheless entitled to depreciation on the original cost 
to the old firm and not to the company. He said that Sec. 26 (2) 
as it now stands only came into existence by virtue of the Indian 
Income tax (Amendment) Act, 1928, (III of 1928) that no reference 
was made to this section in the Privy Council case, and that the 
Privy Council decision in that case has no bearing upon the ques- 
tion now before this Court. 

I do not agree with Mr. Coltman’s contentions. When the 
Buckingham and Carnatic Co., Ltd., was assessed in 1921-22, the 
Indian Income Tax Act of 1918 was then in force. That Act con- 
tained no section similar to Sec. 26 which was introduced into the 
Act of 1922, or to Sec. 26 which is now in force. But, as was 
pointed out in the course of the judgment of their Lordships, in 
1921-^2 the year subsequent to the amalgamation, the Company 
was in fact assessed upon the entire profits of the five companies 
as having succeeded to their business, and during the assessment 
the Company claimed to deduct depreciation on the buildings and 
machinery calculated on the original cost thereof to the five com- 
panies, but this claim was disallowed, and depreciation calculated 
on the written down cost, namely, the actual cost to the Com- 
pany only was allowed. Although their Lordships were dealing 
with the assessment for the year 1931-82, Mr. Hills in the 
course of his argument for the company is reported to have 
said 

“ Here the successor who is taxed is carrying on, continuing, 
the same business. It is fair that he should be taxed as his prede- 
cessor would have been if he had continued the business. Normally 
“ Assessee” means assesses for the taxing year, “ but original cost 
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to the assessee ’ might* mean to the assessee from whom the pni- 
ohase was made 

This is an argument similar to that of Mr. Goltman based 
upon Sec. 26 (2), and although the question of the correctness of 
the assessment for 1921-22 was not directly before their Lordships, 
the argument of Mr. Hills certainly raised that question and there 
is not a word in their Lordships ’ judgment which suggests that 
their Lordships thought that the claim was in that year wrongly 
disallowed, or that a different meaning should be given to the 
words used in Sec. 10 (2) (iv) if the question arises in the year im- 
mediately after the succession to the business from the meaning 
which should be given to them if the question arises either in the 
next year after that or ten years later. 

In the present case the language of Sec. 26 (2) appears to me 
to be against the Company rather than in its favour. Under that 
section the Company is to be assessed as if it had been carrying on 
the business throughout the previous year, and as if it had received 
the whole of the profits for that year. It is an artificial assess- 
ment upon the Company as if it, and not the firm, had been carry- 
ing on the business during the previous year. It has been argued 
that the Company did not exist in the previous year, that it was 
not the owner of the buildings, machinery and plant in that year, 
and that consequently in ascertaining the profits of the firm for 
the previous year depreciation must be calculated with reference 
to the original cost to the firm. This argument appears to me to 
be fallacious. The question as to what allowance is to be made 
for depreciation arises when the return is made. Under Sec. 8 of 
the Act income tax is to be charged for the year at the rate appli- 
cable to the total income of the assessee for that year in respect of 
the profits of the previous year. The return of income which the 
company was required by Sec. 22 to furnish was a return of its 
own income during the previous year, and although the company 
did not exist during the previous year, it is to be deemed by Sec- 
26 (2) to have existed and to have been carrying on the business. 
Consequently the Company must be treated as having made a re- 
turn of its own profits during the previous year, and as having been 
the owner of the buildings, machinery and plant during the pre- 
vious year. Apart from this the question of allowance for depre- 
ciation does not arise until the return of income is made, and when 
the return was made the company was the owner of the buildings, 
machinery and plant and the original cost thereof to the Company 
had been ascertained and determined, Seeing that the assessment 
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is an artificial assessment npon the oompaii}» as if it, and not the 
firm, had been carrying on the business, daring the previous year, 
quite apart from the words of Sec. 10 (2) (vi), which in my opin- 
ion are too plain to be got rid of, it seems to me impossible to hold 
that the word “ assessee ” in Sec. 10 (2) (vi) can be taken to refer 
to the firm. 

In the Privy Oounoil case their Lhrdships in their judgment 
observed that the learned Judges of the High Court of Madras ex- 
pressed the opinion that the Legislature in Sec. 10 (2) (vi) was not 
envisaging any case of a successor company, and that what was 
in mind was the original company. That opinion did not com- 
mend itself to their Lordships of the Privy Council. The argu- 
ment for the company in the present case appears to me to involve 
the supposition that the Legislature intended that Sec. 10 (2) (vi) 
when it was first enacted should have one meaning in the case of 
an original assessee being taxed and another meaning in the case 
of a successor being taxed on the profits for the previous year as if 
it had been carrying on the business during the previous year if 
the Act were sabseguentiy amended in that behalf. 1 cannot sup- 
pose that the Legislature had any such intphtion. Certainly if that 
had been the intention when Sec. 26 was introduced it would 
have been perfectly simple to employ appropriate language in re- 
ference to Sec. 10 (2) (vi) to say so. It may be that it would be 
jxist to amend the Act to meet a case like the present, but that is 
a matter for the Legislature, and upon the plea that justice re- 
quires it 1 do not feel myself at liberty to place upon Sec. 10 (2) 
(vi) a strained artificial meaning in the first year after a succession, 
while giving to it, as 1 am bound to do by the ordinary canons of 
construction and upon authority, its plain and natural meaning in 
the years following. 

It is said that difficulties will arise in giving ejfieot to Sec. 10 
(2) (i), (ii) and (iii) in the case of a successor to a business. But 
the fact that difficulties may arise in reference to the other allow- 
ances contemplated by Sec. 10 (2) cannot in my opinion outweigh 
the plain meaning of the words used in Sec. 10 (2) (vi). 

In the Privy Council case their Lordships emphasized three 
points : — (1) There is no ambiguity in the provisions of Sec. 10 
(2) (vi), and the ordinary and natural meaning of the words must 
be taken ; (2) the word “ assessee ” is used in the sub-section in 
two places, first, with regard to the ownership of the property, 
and secondly, with regard to the original cost thereof, and in the 
ordinary and natural meaning of the sub-section, the word 



1988] OOMMB. OOF INO. TAX, BOMBAY V, MAZAGbAON DOCK LTD. 139 


assesses ’’ so ased BSast refer to the sarae person, namely, the per- 
son who owns the property, while the depreciation is to be based 
on the original cost of such property to such person ; and (3) if there 
were any doubt about the interpretation, it would be removed by 
reference to the definition of “ assesses ” contained in Sec. 2 (2) of 
the Act, namely, the person by whom income tax is payable. 

The reasoning of their Lordships in the Privy Council case 
appears to me plainly to be applicable to the facts of the present 
case, and Sec. 26 (2) of the Act makes no difference in my opinion 
to its applicability. Applying that reasoning, and construing the 
words used in See. 10 (2) (vi), read with the definition of ‘‘ asses- 
see ” in Sec. 2 (2), in their ordinary and natural meaning, I am of 
opinion that the question submitted should be answered in the 
afQrmative. 1 answer it accordingly. 

Pbb Eabonbeab, J. — This is a Beference made by the Com- 
missioner of Income Tax, Bombay, under Sec. 66 (;9) of Act XI of 
1922. The facts are simple and not in dispute. It appears that 
there was a firm called the Mazagaon Dock, carrying on business 
in Bombay as shipbuilders and repairers up to 31st March 1936. 
On the 1st of April 1936, the firm was converted into a limited 
company and its business was taken over by the limited company, 
known as the Mazagaon Dock, Limited. Under Sec. 26 (2) of the 
Act, the Company was assessed by the Income Tax Officer, Com- 
panies’ Circle, for the tax year beginning on the 1st of April 1986, 
on the profits earned by the firm for the year ended 81st March 
1936, which was the previous year of the firm as defined in Sec. 2 
(11) of the Act. 

In computing the income of the Company, under the head 
“ business an allowance on account of depreciation of building, 
machinery, plant or furniture is to be made at the prescribed rates 
as laid down in Sec. 10 (2) (vi) of the Act. The Company claimed 
that the allowance should be computed on the original coat of 
the building, machinery, plant, etc., to the firm, and not on 
the cost paid by the Company which succeeded to the business of 
the firm. The Company further claimed, that in addition, all the 
unabsorbed depreciation due to the firm under Proviso (b) to Sec. 
10 (2) (vi) of the Act should be allowed. The Income Tax Officer 
relying on the Privy Council decision in The Oommissioner of 
Income Tax^ Madras v. Buckingham and Carnatic Co. Ltd., (1936 
I.L.B. 69 Mad. 176), rejected the claim and computed the total de- 
preciation allowance by the reference to the cost of the building, 
machinery etc., paid by the Company to the firm. The Company 
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appealed to the Assistant Commissioner of Ittcome Tax, who how- 
ever, confirmed the assessment made by the Income Tax Officer. 

If the claim made by the Company had been allowed, the 
total allowance for depreciation would have exceeded the total as- 
sessable income of the company, and, as the Commissioner points 
out, the Company would have been exempted. That is the im- 
portance of the question. 

The Company, then, appealed to the Commissioner of Income 
Tax, and he has referred the question of law arising on the facts 
of the case, which is set out in paragraph 6 in these words : 

“ Whether in the circumstances of the case, the Income Tax 
Officer has correctly computed the depreciation allowance under 
Sec. 10 (2) (vi) of the Act on the original cost to the assessee Com- 
pany itself, notwithstanding the fact that it was being assessed 
under Sec. 26 (2) of the Act as the successor to the partnership firm 
known as the Mazagaon Dock.” 

The Commissioner is of opinion that the question should be 
answered against the Company. The question thus raised turns 
upon a true construction of Sec. 2 (2) read with Sec. 10 and Sec. 
26 (2). Section 26 (2) was re-cast by the Income Tax (Amend- 
ment) Act of 1928, being Act III of 1928. The section, so far as 
material, is in the words following : — 

“ Where at the time of making an assessment under Sec. 23, 
it is found that the person carrying on any business, profession or 
vocation has been succeeded in such capacity by another person, 
the assessment shall be made on such person succeeding as if he 
had been carrying on the business, profession or vocation through- 
out the previous year, and as if he had received the whole' of the 
profits for that year.” * 

It is plain, therefore, that the assessment to be made under 
this section is a hypothetical assessment, and the successor to a 
business is to be assessed, and he becomes liable to pay tax, not on 
his income — in this case, admittedly he had none — but on the in- 
come of his predecessor for the previous year. How is that in- 
come to be ascertained ? For that we must turn to Sec. 10. That 
section provides that the profits or gains of any business shall be 
computed after making certain allowances mentioned in the sec- 
tion. The only allowance which need be considered in this case 
is that allowed by Section 10 (2) (vi), which is in these words; — 

“ (vi) In respect of depreciation of such building, machinery, 
plant or furniture being the property of th^ assessee, as may, in 
any case or class of cases, be prescribed ; 
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Provided that — 

(a) the ptesoribed particulars have been duly furnished ; 

(b) where full effect cannot be given to any such allowance in 
any year owing to there being no profits or gains chargeable being 
less than the allowance or part of the allowance to which effect 
has not been given, as the case may be, shall be added to the 
amount of the allowance for depreciation for the following year 
and deemed to be part of that allowance, or if there is no such 
allowance, for that year, be deemed to be the allowance for that 
year, and so on for succeeding years ; and 

(c) the aggregate of all such allowances made under the Act 
or any Act repealed hereby, or under the Indian Income Tax Act, 
1886, shall, in no case, exceed the original cost to the assesses of 
the buildings, machinery, plant or furniture, as the case may be." 

So far then the position seems to be sim{>le. A successor to a 
business is to be assessed not on his own income but on the income 
made by his predecessor and that income can only be ascertained 
after making certain deductions sanctioned by Sec. 10 (2) (vi). 
The dispute between the parties is as to the manner in which the 
allowance in respect of depreciation of the buildings, machinery 
etc., is to be calculated. It is argued on behalf of the Commis- 
sioner of Income Tax that in calculating the allowance r^ard 
must be had to the actual price paid by the Company to the firm 
when the former acquired the business in question from the latter. 
The Advocate-Gleneral says the words " original cost " of the 
buildings, etc., " to the assessee " in Sec. 10 (2) (vi) must refer to 
the company as it is the “ assessee " in question as defined by 
Sec. 2 (2). iln the other hand, the argument on behalf of the 
Company is that in the circumstances of the case the word " asses- 
see " can only refer to the firm and the allowance must be cal- 
culated on the basis of the original cost of the building, etc., to the 
firm. In my opinion, it is difficult to accept the contention raised 
on behalf of the Cordmissioner of Income Tax. 

Sec. 2 (2) no doubt defines an ** assessee " as a person by 
whom income tax is payable. But the section itself provides that 
the word " assesses " is to be understood in this sense unless 
" there is anything repugnant in the subject or context ", and that, 
in my opinion, is the case here. It is only after a person’s income 
is ascertained or assessed under Sec. 23 that that person becomes kh 
" assessee ". The liability to tax can only be determined after 
a person’s inboms is Ootnputed, and it seems to me doubtful that 
thte >term " assessete " is blways used in the strict sense of the 

1-19 
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definition thronghont the Act. Apart trodi this, to hold that the 
Company in this case is the *' assesses ” within the meaning of 
Sec. 10 would give rise to considerable difficulty. 

As stated above, Sec. 10 provides that before computing the 
profits or gains of a business certain deductions are to be made in 
favour of the owner of the business whose profits or gains are 
being assessed under Sec. 23. If a question as to the method of 
calculating all the allowances other than the depreciation allow- 
ance in respect of building, etc., bad arisen in this case, then it is 
clear that in doing so, the position of the firm would have had to 
be taken into consideration. I shall refer to these allowances to 
make my meaning clear. 

The first allowance under Sec. 10 relates to — 

“ any rent paid for the premises in which such business is 
carried on, provided' that when any substantial part of the pre- 
mises is used as a dwelling house by the assessee the allowance 
under this clause shall be such sum as the Income Tax Officer may 
determine having regard to the proportional part so used.” 

Under Sec. 10 (8) the word “ paid ” means actually paid or in- 
curred according to the method of accounting upon the basis of 
which the profits or gains are computed under this section. Now, 
what is the rent which will have to be considered and who paid 
the rent in the previous year ? Surely, it would be rent actually 
paid by the predecessor ;'tbe successor has admittedly paid no rent 
in the year in question. Similarly, if part of the premises were 
used as a dwelling-house, the allowance is to be calculated in a 
particular manner. If part of the premises is used by the prede- 
cessor during the previous year, then it is difficult to^see how the 
word “assessee” could be used with reference to the successor. 
The next clause refers to repairs : 

“ (ii) in respect of repairs, when the assessee is the tenant 
only of the premises, and has undertaken to bear the cost of such 
repairs, the amount paid on account thereof,' provided that, if any 
substantial part of the premises is used by the assessee as a dwelling- 
house, a proportional part only of such amount shall be allowed.” 

If any allowance is claimed for repairs, it can only be granted 
on the basis of the cost of the repairs to the predecessor of the 
Company in the previous year, the Company not being in exist- 
tenoe in that year. The third allowance is for capital, and that 
can only refer to the capital borrowed by the predecessor for the 
purpose of business. Then there is an allowance for current re- 
pairs to the building. That cun only apply to repairs in the 
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previous year 1934 -SIS, which could only have been done by the 
predecessor and not by the successor. Similarly, in the clause un- 
der consideration now, the building, etc., could only be the pro- 
perty of the predecessor in the previous year, and it can hardly 
be said that it was the property of the successor Company 
in that year. Then, let us look at Section 10 (2) (vii). The 
allowance there sanctioned is in respect of any machinery or 
plant which in consequence of its having become obsolete has 
been sold or discarded, and it is to be calculated on the differ- 
ence between the original cost to the assessee of the machinery or 
plant as reduced by the aggregate of the allowance made in 
respect of depreciation under clause (vi). If a question as to this 
allowance had arisen in this case, how would the allowance have 
been calculated? It could only have been calculated on the 
original cost to the firm in respect of the machinery sold. If then 
the word “ assessee ” in this clause means the “ firm ”, it is diffi- 
cult to see why in clause (vi) it should mean the “ Company 
Then again, in the next clause (vii) (a) referring to animals used 
for the business which have died, the same consideration would 
apply. Clause (viii) refers to the allowance in respect of land 
revenue, local rates and municipal taxes paid in respect of the pre- 
mises used for the purposes of the business. How can this apply 
to the Company in this case? 

As I have said, the assessment is hypothetical. It is the 
income of the predecessor that has to be assessed, and that income 
cannot be ascertained except by making certain deductions. To 
accept the argument submitted on behalf of the Commissioner of 
Income tax would result in the adoption of a fictitious method of 
ascertaining the true income of the predecessor. That is to say, 
in ascertaining the income for the year 1934-36 of the predecessor, 
you have to take into account the allowance calculated not on the 
original cost to him but on the original cost to somebody else. 
How can it then be said that the income arrived at in this fictitious 
manner represents the true taxable income of the predecessor ? Is 
there anything which compels us to say that ? 1 think not. Other- 
wise, the result is this, that not only the assessment is hypothetical, 
but the method of calculating the income of the predecessor must 
also be hypothetical. But the Legislature has not said so. In my 
opinion, where that is the position, the Oouri ought to adopt the. 
construction which is most favourable to the subject. 

The difficulties that I have pointed out Are not denied by the 
Advocate General. But he says that under Sec. 26 (2), the assessee 
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is the successor and he must be treated ^s if he was carrying 
on business in the previous year, and he relies in support of this 
argument on the Privy Council decision in the case of the Com- 
missioner of Income Tax, Madras v. The Buckingham and Car- 
natic Co. Ltd. He submits that the point which is now raised is 
covered by the decision of their Lordships in that case. In my 
opinion, there is nothing in that case which is applicable to the 
facts of this case. The case arose under the Act of 1922, and in 
that case, their Lordships were not considering a hypothetical assess- 
ment under Sec. 26 (2). Sec. 26 (2) was not even referred to. 
Their Lordships were dealing with the case of an ordinary 
assessment of income earned by the assessee himself, and that 
was the only question. In such a case, it is perfectly plain that in 
calculating the income actually earned by the successor of a busi- 
ness, he would be entitled to a deduction on the basis of the actual 
cost of the machinery, etc., paid by him to his predecessor. No 
difficulty such as I have pointed out above on the language of 
Sec. 10 can arise in such a case. That is the view we took in the 
case of the Commissioner of Income tax, Bombay Presidency v. 
The Sarasfur Mills Co., Ahmedabad, [1931, 1.L.B. 66 Bom. 129]. 
But here, the position is quite different. This is not a case of an 
ordinary assessment of income actually made by the successor. 
The point with which X have to deal in this case was included in 
the second question raised in the Privy Council case, but their 
Lordships did not consider it necessary to express any opinion on 
the question. I am therefore unable to bold that the question 
raised here is covered by that decision. Upon the whole, therefore, 
I have reached the conclusion that in this case where we are only 
concerned with a hypothetical assessment in the very first year of 
a successor taking over a business from his predecessor, apart from 
the fact that the words “ original cost ” would be inappropriate, 
it would be difficult to hold that depreciation should be allowed 
on the original cost to the successor and not on the original cost 
to the predecessor. 

X would answer the question submitted in the negative. 

Question answered in the negative. 
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[In afee Eangoon High Oottbt]. 

THE KOKINE DAIRY 
(By one of the partners J. Vertannes) 

V. 

COMMISSIONER OE INCOME TAX, BURMA. 

Mya Bu and Shabpb, JJ. 

November 30, 1937. 

Agbioultubai. Income- Daiby Business — Question Whb- 
THEB Income pbom Daiby Business is Agbioultubal Income 
— Question op Laj7 — Repebence — Indian Income Tax Act 
(XI of 1922), Secs. 2 (1), 4 (3) (vin), 66. 

Where the petitioners who carried on a dairy business under 
the name Kohine Dairy were assessed on their income derived from 
this business and an application made by them to the Commissioner 
to refer to the High Court the question ‘ whether in the circum- 
stances of the petitioners' ease the income from the Kohine Dairy 
was not agricultural income within the meaning of See. 2 (I) of the 
Act and as such exempt from taxation under Sec. 4 (3) [viii) of the 
Act ’ was r^eoted by the Commissioner on the ground that it was a 
question of fact, the High Court held that the question whether the 
income derived from the business in question was agricultural in- 
come or not was not a question of fact but a question' of law and 
directed the Commissioner to state the case. 

It is (tlways open to an assesses who desires to argue the legal 
consequences of the facts to require a reference as to whether the 
Commissioner has attributed in law the correct legal eonsequmoes 
of the f arts he has found. 

OOMMISSIONEB OP INCOME TaX, MaDBAS V. MaNSOOKBDAIi 
Zavebi [1937] (I.D.R. 1937 Rang. 26 ; 1937 I.T.R. 664) followed. 

Civil Misoellaneous Application No. 75 of 1937. 

Application for a mandamus made under Sec. 66 (3) of the In- 
come-tax Act, requiring the Commissioner of Income-tax to state a 
case and refer it to the High Court on the following question 
of law : — 

“ Whether in the ciroumstaueea of petitioner’s case, the in- 
come from the Eokine Dairy is not agricultural income within the 
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meaning of Sec. 2 (1) of the Act and as sach «xempt from taxation 
nnder Sec. 4 (3) (viii) of the Act.” 

Mr. Kalymv3alla,toit the assessee. 

JUDGMENT. 

M;a Bt 7, J. — ^The petitioners are an unregistered firm who 
were assessed for the year 1936-37 upon income derived from their 
dairy business. They objected to the assessment wter alia upon 
the ground that the income derived from such business is agri- 
cnltnral income within the meaning of Sec. 2 (1) (b) of the In- 
come tax Act. On appeal the Assistant Commissioner of Income 
tax held that in the circumstances of the case the income was not 
agricultural income. The petitioners thereupon applied to the 
Commissioner of Income tax under Sec. 66 (2) for a reference to 
the High Court upon a question of law, namely, whether in the 
circumstances of the case the income derived from the business 
was agricultural income or not. The Commissioner of Income tax, 
by his order dated the 2nd June 1937, dismissed the petitioner’s 
application on the ground that there was no question of law in- 
volved in the case which, according to him, turned not on law 
but only on facts. 

In a Full Bench case of this Court, Commissioner of Income- 
tax, Burma v. S. MansooJelal it is laid down that — 

“It is therefore always open to an assessee who desires to 
argue the legal consequences of the fact to require a reference as 
to whether the Commissioner has attributed in law the correct 
legal consequences of the facts he has found.” 

In the judgment of Lbaoh, J., it is observed : — 

“ In order to answer the question, it is, of course necessary to 
ascertain the facts ; but, having ascertained them, it is then neces- 
sary to consider whether they constitute succession within the 
meaning of the section. Primarily, the question is one of fact, 
and the facts may be such that the ease presents no diMculty ; but 
the proper legal effect of a proved fact is essentially a question of 
law, as their Lordships of the Privy Council pointed out in Nafar 
Chandra Pal v. Shukur (1918, 45 I. A. 183};and Bhanna Mal ’v. 
Moti Sagar (1927, 64 1.A. 171).” 

In view of these pronouncements, we are not satisfied that the 
Commissioner of Income tax is right in holding that there is no 
question of law involved in the case. 

We, therefore, require the Commissioner to state and refer 
the case upon the question as to whether the income derived from 
the business in question was agricultural income or not. 
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Shaepb, J. — ThI point in this case is a very short one. We 
are not concerned with the final result of the proceedings as to 
whether or not the assessee has been correctly assessed. We are 
only concerned with the procedure at this stage. 

The Gommissioner of Income tax was required by the asses- 
see under Sec. 66, Sub-sec. 2, of the Act to refer to this Court the 
present case involving, as the assessee said, a question of law. The 
Gommissioner was duly required to make this reference by the 
assessee but he refused. He said there is no question of law, it is 
a question of fact. So the assessee has come to ns under Sec. 66, 
sub-sec. 3, and asked us to say that the Gommissioner’s decision 
that there was no point of law was wrong. 

Questions of fact and law are very difficult to disentangle as 
was pointed out by Lord Buckmaster in Nafar Chandra 
Pal V. Shukur where, at page 187, he said : “ The proper legal 
effect of a proved fact is essentially a question of law.” And in a 
decision of seven judges of this Court in The Commissioner of In- 
come taXf Burma v. 8. Mansooklal, the learned Chief Justice, after 
referring to the material parts of Sub-secs. (2) and (3) of Sec. 66, 
said : — 

*‘It is therefore always open to an assessee who desires to argue 
the legal consequences of the facts to require a reference as to whe- 
ther the Gommissioner has attributed in law the correct legal 
consequence of the facts he has found.” 

1 am, therefore, not satisfied with the correctness of the Gom- 
missioner’s decision that this is a question of pure fact and not of 
law and therefore I agree with my learned brother that the Gom- 
missioner luust now be required to draw up a statement of the case 
and refer it, with his opinion thereon, to this Court. 

Of course I express no opinion as to the ultimate result of 
this case. 

I only desire to add that I think it is extremely unfortunate 
that the Gommissioner of Income-tax has not seen fit to come be- 
fore this Court by instructing the Advocate-General, who is always 
too willing to give every assistance possible to this Court whenever 
he is instructed. Gases are seldom as simple and clear as is often 
imagined. 
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[In the Bombay High Ooubt]. 

SIB OHINNUBHAI MADHOWLAL 

V. 

OOMMISSIONEE OP INCOME TAX, BOMBAY. 

Sib John Bbattmont, C. J., and BlaokwbiiL, J. 

March 23, 1937. 

Ebfbbbnob — Costs — Costs of Settling Application Fob 
Ebfbbbnob — Whbthbb Allowable — ^Disobbtion of Taxing 
Mastbb — Indian Income Tax Act (XI of 1922) Sec. 66 (6). 

It is the application of the assesses to the Oommissioner to state 
a case and make a reference to the High Court which starts the 
proceedings which ultimately result in the reference and the High 
Court has therefore power to deal with all the costs of and subse- 
quent to the application, and in a proper case the Taxing Master is 
entitled to allow to the assesses if he has been given the costs, the 
costs of obtaining proper advice in settling the application ; and 
where the costs are given to the Commissioner the Taxing Master is 
entitled to allow the Commissioner the costs of getting the reference 
settled by the Government solicitor and the Counsel for the Commis- 
sioner of Income Tax. It is however entirely in the discretion of the 
Taxing Master to decide whether the ease is of sufficient difficulty 
to justify the Oommissioner in adopting this course. 

Application. 

The Commissioner of Income-tax, Bombay, had niade a refer- 
ence to the High Court under Sec. 60 (2) of the Indian Income- 
tax Act, XI of 1922, the question referred being as follows: "Whe- 
ther under any provision of the Indian Income-tax Act, XI of 
1922, the loss of Es. 8,58,73 suffered by the assessee on account 
of money invested in debentures issued by the Agra Spinning and 
Weaving Co., Ltd., and lost when that Company was wound up, 
can for the purpose of Sec. 24 (1) of the Act be treated as " a loss 
of profit or gain's ’’ under any of the heads of income in Sec. 6 of 
the Act and set off against the income of the assessee under any 
other head, for the purpose of assessment for the financial year 
1988>84.” The reference was heard by a Division Bench consisting 
Bbattmont, O.J., and Eangnbeab, J., and their Lordships answer- 
ed the question in the negative, and ordered “ costs to be paid by 
the assessee on the Original Side scale.” (Vide 1987 1. T. E. 210). 
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At the time of taxing of costs, the Assistant Taxing Master 
allowed a sum of Bs. 110 as costs incnrred by the Commissioner 
in drawing np the reference by the Government Solicitor and 
in having it settled by the Advocate General, observing as 
follows : 

“ It is the present practice of the Taxing Office to allow these 
costs as being necessary for the proper attainment of justice. I 
intend following the practice. If such costs are not allowed it 
might result in considerable waste of judicial time. While appre- 
ciating the argument of counsel for the assesses and bearing in mind 
also the provision of 8eo. 66 (4) of the Act which provides for re- 
ference, back to the Commissioner I consider these antecedent costs 
as necessary for attainment of justice ”. 

The assesses thereupon made an application to the Court con- 
tending that the amount of Bs. 110 should be excluded from the 
taxed amount of costs of the Commissioner ^ the reference, and, 
in the alternative that the fee of Bs. 100 alrerny deposited with the 
Commissioner at the time of applying for a reference under Sec. 66 
(2) should be set ofif against the costs claimed by the Commissioner 
for drawing up the statement of the case and the opinion thereon 
of the Advocate General. 

K. 8. Shavahsyah with Messrs, Mulla d Mulla, for the appli- 
cant-assessee. 

The Advocate General with the Government Solicitor, for the 
Commissioner of Income-tax. 

Sib John Bkaumont, C. J. — This is an application to review 
the Assistant Taxing Master’s order in relation to the costs of Civil 
Beferenoe ’No. 11 of 1936, (reported in 1987, 6 I. T. B. 210) 
which was a reference to this Court made by the Commis- 
sioner of Incomo-tax under Section 66 (2) of the Indian Income- 
tax Act. 

The order made on the reference was that the assesses should 
pay the costs of the Commissioner on the Original Side scale. In 
taxing the costs, the Assistant Taxing Master has allowed a fee for 
getting the reference settled by the Government Solicitor and the 
Advocate General ; and the question is whether he had any power 
to make such an allowance. 

The argument of Mr. Shavakshah for the applicant (assessee) 
is that under Sec. 66 (2) the assessee is entitled on payment of Bs. 
100, referred to in that section, to require the Commissioner to re- 
fer a point of law to the High Court, and that, no doubt, is so. 
Mr. Shavakshah contends from that, that the fee of Bs. 100 
I— ao-si 
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is intended to cover the costs of the Commissioner in relation to 
the preparation of the reference. The jnrisdiction of the Court to 
deal with costs is conferred by sub-Sec. (6) of Sec. 66, which is in 
these terms : 

“ Where a Beference is made to the High Coart on the appli- 
cation of an assessee, the costs shall be in the discretion of the 
Court.” That sub-section, therefore, merely deals with costs of a 
reference made on the application of an assessee, and not with 
costs of a reference made by the Commissioner on his own motion 
under sub-Sec. (1) of Sec. 66. The question is what costs has the 
Court discretion do deal with under sub-Sec. (6) of Sec. 66. 

It seems to me that it is the application of the assessee^ to the 
Commissioner to state a case and make a reference to the High 
Court which starts the proceedings which ultimately result in the 
reference, and in my opinion, the Court can deal with all the costs 
of, and subsequent to, the application. In a proper case, the Taxing 
Master is entitled to allow to .the assessee, if he has been given his 
costs, the costs of obtaining proper advice in settling the applica- 
tion; and where costs are given, as in this case, to the Commissioner, 
in my opinion, the Taxing Master is entitled to allow the Com- 
missioner the costs of getting the reference settled by the Govern- 
ment Solicitor and the Advocate General. It is entirely in the 
discretion of the Taxing Master to decide whether the case is of 
sufficient difficulty to justify the Commissioner in adopting the 
coarse. If the Taxing Master thinks that it is a simple case, he 
probably will not allow the fees for settling it. But most of these 
oases are not very simple, and it is of importance that they should 
be settled with accuracy by somebody acquainted with the art of 
draftsmanship. 

It is said that in effect the assessee is really paying more than 
Bs. 100, which he is required to pay by the section for getting a re- 
ference to the High Court, if he has also to pay the costs for getting 
the reference settled. But that is a matter in the discretion /}f the 
Court. In many oases where this Court gives costs to the Com- 
missioner, we direct the costs should be “ less Bs. 100 ”, if we think 
that in the particular case the Bs. 100 deposit ought to be taken 
into account. In the present case, I rather gather from the judg- 
ment, that we thought that the reference never had any chance of 
success, and, therefore, we did not make any allowance for the 
100 rupees. But whether the assessee ought to pay the costs, plus 
Bs. 100 is a matter which can always be adjusted by the Court when 
it is dealing with costs. 
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I think that the ‘decision of the Assistant Taxing Master was 
right, and the application must be dismissed with costs, which 
should be taxed on the Original Side scale. 

BiiAOEWBLIi, J.'— I agree, and have nothing to add. 

Application dismissed. 


[In thb Patna High Coubt]. 

MULGHAND HIRALAL 

V . 

COMMISSIONER OP INCOME TAX, BIHAR AND ORISSA. 

Sib Coobtnbt-Tebbbll, C.J., and Agabwala, J. 

November 30, 1937. 

AmiOwanobs — Thbpt Fbom Sbbvant Taking Monbt to 
Bank — Whbthbb Allowable — .Business Expbnditube — Capi- 
tal Loss — Wbongpul Inclusion op Item in Pbopits — Rembdx 
OP Assbssbe — Claim Fob Deduction in Subsequent Ybab — 
Pbbmissibilitt — Indian Income Tax Act (XI op 1922), Sec. 10 
(2) (ix). 

If an assesses has wrongly included an amount as profits for a 
year and paid income tax on it, he cannot on discovering the mis- 
take claim a deduction of an equal amount from the profUs of a 
subsequent year. His proper remedy is to apply to the Commissioner 
to revise thS wrong assessment and to get a refund. 

The assesses sent a sum of money through one of his employees 
to a bank and on the way it was stolen by a coolie from the em- 
ployee ; Held, thai the assesses was not entitled to have this amount 
deducted from his profits for purposes of assessment to income tax. 

Per Goubtnbx-Tbbbhll, C. J. — A loss whether by embeselement 
or whether by theft is not one of the allowances which is available 
to the assesses under See. 10 of the Act. 

JaGANNATH ThBBANI V . COMMISSIONBB OP INCOME TaX, BiHAB 
AND Obissa (I.L.R. 4 Pat. 386) dissented from. 

RaMASWAMI GHBTTIYAB, S.P.S. V . COMMISSIONBB OP INCOME 
Tax, Madbas (I.L.R. 68 Mad. 904) Bef erred to. 

Miscellaneous Judicial Case No. 10 of 1936. 
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The Statement of Case made by the <3ommi8sioner was as 
follows : — 

“ Statement of Case in Mnlchand Hiralal of Bhadrak, for the 
assessment year 1933-34, vie., 

(1) “ Whether the disallowance of the claim for deductions 
of two sums, namely, Es. 313 and Bs. 700 is legal ; 

(2) “ Whether in the circumstances the sum of Es. 2,366 
should be lawfully deducted from the assessee’s return 

I have the honour to submit the following statement : — 

Before stating this case, I may be permitted to state that I 
did not receive any notice of the application under Section 66 (3) 
of the Income Tax Act by the assesses which was apparently 
moved by the assessee’s legal representative in the Circuit Court, 
Cuttack. The invariable practice of the Patna High Court of serv- 
ing a notice on the Income-tax Department and hearing their 
advocate before granting an application under Section 66 (3) of the 
Income-tax Act has not been followed in this case. If this had 
been done and the facts relating to the above questions could be 
placed before the Hon’ble Judges at the preliminary stage, it is 
respectfully submitted, probably no statement of case would have 
been called for. 

Facts relating to the 1st question : — 

The assessment in this case has been made on the income of 
the assessee’s accounting period 1987-88 Samvat. The assesses 
alleges that in the accounts of the period 1986-87 he had, by mis- 
take, credited a sum of Bs. 313 to a goods account instead of to a 
personal account and this showed for that year a higher profit 
than what he had actually derived. Similarly in the same year 
or years prior to the accounting period for the 1933-34 assessment, 
the assessee had made incorrect entries resulting in his showing a 
profit of Es. 700 more than what he had earned. He professed to 
have discovered these mistakes later and claimed to deduct these 
sums in the computation of the profit of the accounting period 
(1987-88) assessed in 1933-34 in this case, and this claim was dis- 
allowed by the Income-tax authorities. A copy of the Income-tax 
Officer’s assessment order is enclosed (annexure A) not (reported). 
The Assistant Commissioner in his appellate order (copy enclosed 
as Annexure B) confirmed the Income-tax Officer’s Order. , The 
assessee then moved the Commissioner of Income-tax under 
Sections 38 and 66 (2) of the Income-tax Act but was unsuccessful 
(copy of Commissioner’s order enclosed as Annexure C) (not 
reported). 
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This is not a oas^of an unadjusted account of a previous year 
finally adjusted in the year under consideration. The assessee 
seeks, by an indirect way, to revise an alleged wrong assessment 
of a previous year by setting off the alleged excessive profit taken 
in an assessment in a previous year against the actual profits of the 
year under consideration. 

Opinion of the Commissioner : — If the assessee had been un- 
justly assessed on these sums in preceding years, he had his re- 
medies under Sections 30 and 33 and other sections of the Income 
Tax Act. He cannot claim deduction for the alleged excessive 
assessment of a previous year from the profits of a subsequent year. 
If this were allowed, there would be no finality in the assessment 
of any year. 

These deductions are claimed against the profits from business. 
The allowances to be made for computing the profits or gains 
under this head are set forth in Section 10 of the Income Tax Act. 
Such a deduction as is claimed by ihe assessee is not included in 
that section. 

The answer to the first question is therefore in the affirm- 
ative. 

Facts relating to the 2nd question : The facts relating to the 2nd 
question are as follows : 

On 29-12-30 the assessee sent Bs. 2,960 from Bhadrak to his 
Calcutta Branch. The employee snbsequently reported to his 
master that the sum was stolen by a cooly whom he engaged at 
the Howrah station. The assessee prosecuted his employee for 
embezzlement, but the Criminal Court held that there was no em- 
bezzlement^ and discharged the employee on 26-3*31. The assessee 
claimed deduction for this loss against the profits earned by him 
during the year ending March 1933. 

Opinion of the Commissioner : — The loss is not allowable on 
two grounds, vie., (1) the loss did not occur in the year of account- 
ing and (2) it was not a case of embezzlement by an employee but 
of theft by an outsider. The cash lost was not the stock in trade 
of the assessee’s business nor was it an expenditure necessary for 
carrying on the business or in earning the receipts, and as such it 
was capital loss. In this view I am fortified by the decision of 
the Lahore Efigh Court in L. N. Oadodia d Company Case, YII 
I.T.C. 393. 

It is requested that a copy of the order of the High Court 
in this case may be forwarded to me under Section 66 (6) of 
the Act. 
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Mrs. Dharmaskila Lall and Mr. Q. 0. Das, for the ABSeasee. 

Ifr. 8. M. Qupta, for the Commissioner of Income-tax. 

JUDGMENT. 

Cotjbtnbt-TbbbblIi, 0. J. — This is a case stated by the Com- 
missioner of Income-tax by direction of the Court. The assessee 
carries on business as a shopkeeper where he sells retail groceries 
and he also carries on business by selling goods on commission, 
the two businesses, being in fact separate. He has made, however, 
a return of his entire income, and he claims allowance in respect 
of two separate items. The first item is composed of two separate 
sums respectively Bs. 313 and Es. 700, and the assessee claims to be 
entitled to deduct the amount of these two items from his assess- 
ment in the following circumstances. In the accounting year 
1931-32 it would appear that in making up his accounts he con- 
fused the accounts in respect of the shop business with the accounts 
in respect of the commission business in the matter of two items. 
Certain goods had been sent to him to be sold on commission but 
the accounts, in respect of two of the parcels of goods sent to him 
for salse on commission were as a mater of fact entered as having 
been made in respect of the shop business, and he put down in the 
accounts the two items of goods Es. 313 and Es. 700 as being 
goods purchased by him, and in making up the accounts for that 
year these were taken upon the assets side of the account and 
figured in the profit for the year. They should have gone into 
that account which dealt with the commission business, in which 
case they would not have been put down as coming into the busi- 
ness as assets at all. The result was that for the year 1931-32, if 
the statement of facts be correct, he had to pay income-tax, on a 
sum which had been arrived at by accounting these two items as 
receipt, and so he paid income-tax on a sum of Es. 312 and Es. 700 
which he need not have paid if he had made up his books correctly. 
After the closing of the account for 1931-32 and the payment of 
income-tax, he discovered his mistake and now seeks to deduct 
those sums in the present account for 1932-33, and the ground 
upon which he claims to be entitled to deduct them is that if he 
paid tax on them he would be paying tax twice over. This argu- 
ment is not tenable. On a proper application to the Commissioner 
of Income-tax, the Commissioner of Income-tax would be entitled 
to find that in respect of the year 1931-32 the assessee had paid more 
tax than what he should have paid, and in making up the account 
for 1932-83 (which is the year under consideration) he need not 



1938] MTJLOHlND HIBALAL V. OOMMB. OF IHO. TAX, BIHAB 166 


inclade these sams %it all ; but he cannot do it both ways. His 
proper remedy should have been to go to the Commissioner in the 
matter of the accounting year 1931-32, show the satisfaction of 
the Commissioner that in respect of that year he had made a 
mistake in making up his accounts and get a refund of the income 
tax in respect of the assessment for 1932-33. The Commissioner 
was right in our opinion in his finding, and to the question 
“ whether the disallowance of the claim for deductions of two 
sums, namely Bs. 313 and Bs. 700 is legal ” I would answer it, in 
agreement with the Commissioner, in the affirmative. 

The second item in respect of which the assessee claims a 
deduction from the amount upon which he is to be assessed is in 
respect of some money that appears to have been stolen from him. 
In the accounting year 1931-32 he was sending some of his money 
to the bank and sent it by a messenger in his employ. The money 
disappeared, and the assessee seems to have been under the impres- 
sion that the employee had embezzled the money, with the result 
that there was a criminal trial. The Criminal Court held that the 
money had not been in fact embezzled by the employee but had 
been stolen from him by a coolie. In my opinion, the decision of 
the Commissioner that the loss did not occur in the year of account- 
ing (1932-33) is one on the facts which is fatal to the contention of 
the assessee. But quite apart from this, a loss, in my opinion, 
whether by embezzlement or whether by theft is not one of the 
allowances which is available to the assessee under Section 10 of 
the Act. It is true that there is a decision of this Court in Jagar- 
nath Therani v. Commissioner of Income tax (I.L.B. 4 Patna, 385) 
in which tl^e facts were that the loss was produced by embezzlement, 
and the learned judges there held, and I am at some difficulty to 
understand the reasoning upon which the decision was based, that 
the loss was incidental to the conduct of the business and allowance 
should be made on that basis. In my opinion the decision in that 
case was erroneous but the whole decision was based upon the fact 
that the loss in that case was by embezzlement and it can be dis- 
tinguished from this case very clearly, because in this case the loss 
was by theft, and not by embezzlement. The test of whether a 
claimed allowance is or is not allowble is to be found by referring 
to the Act itself, and Sec. 10 sets forth a list of permissible allow- 
ances. They are specified in sub-sec. (2). Paragraphs (i) to (viii) 
of that sub-section admittedly do not apply and this particular loss 
cannot be classified under any of the items in that particular sub- 
section. Paragraph (iz) is as follows ; " any expenditure (not being 
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in the nature of capital expenditure) incurrednsolely for the purpose 
of earning such profits or gains Now, I have failed altogether 
to understand how a theft can be considered as expenditure, and in 
any case the reference to the “ expenditure incurred solely for the 
purpose of ” must refer to the mind of the person who is claim- 
ing allowance. It cannot refer to the mind of the thief. When 
money is stolen, the person from whom such money is stolen is 
parting with the money unwillingly or unknowingly and he cannot 
be said to lose the money for the purpose of earning such profits 
or gains. A theft therefore clearly is outside this paragraph, and 
it was on this paragraph alone that the claim to the allowance 
was based. Mrs. Lall has in support of her argument quite reason- 
ably, in my opinion, said that if an embezzlement was rightly to be 
considered as an expenditure the same reasoning by which it was so 
held would also apply to a theft and therefore urged that the deci- 
sion to which I have referred ought to be considred as much an 
authority in favour of a claim for allowance by theft, as it expressly 
was for an allowance by embezzlement. I think this argument is 
sound, and for that reason I am of opinion that the decision of 
Boss, J., was erroneous. But the decision itself was based on a 
case of embezzlement and it was reasoned on the basis of embezzle- 
ment and therefore it is not an authority for the proposition that 
loss by theft is equally allowable. I would make the same obser- 
vation in respect of the dissenting judgment of Ayyaz, I., in the 
case of 8. P. 8 . Bcmastoami OheUiar v. The Commissioner of In- 
come tax, Madras (I.L.B. 68 Madras 904). In that case there had 
been a loss which was incurred by theft of money in a money- 
lending business, and it was held by the majority of the learned 
Judges that that could not be allowed for in computing the income 
tax. The dissenting judgment of Ayyar, J., was on somewhat the 
same lines as the decision of this Court in Jagarnath Therani v. 
Commissioner of Income faa; and is to my mind equally open to ob- 
jection. Should a case arise in which a claim to loss by embezzle- 
ment is made, it will be necessary to reconsider the decision in 
Jagarnath Therani v. The Commissioner of Income tax. 

In my opinion the Commissioner of Income tax was right in 
disallowing this claim, and the answer to the second question 
“ Whether in the circumstances the sum of Es. 2,366 should be 
lawfully deducted from the assessee’s return *’ should, in my opi- 
nion, be in the negative. The assessee having failed must pay the costs 
of the Department, which we assess at rupees one hundred and fifty. 
AsabwalziA, j. — I agree. 
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[In the Allahabad High Ooubt]. 

KBDAE NAEAIN SINGH 

V. 

OOMMISSIONBE OF INCOME TAX, 0. P. & U. P. 

CoLLiSTEB and Bajpai, JJ. 

January 4, 1988. 

Hindu Undivided Family — Estate Undeb Ooubt op Wabds 
— Monthly Allowance Paid to Daughteb’s Son op Female 
O wNBB Whetheb Exempt — ‘ Income ’ — ‘ Hindu Undivided 
Family ’ — Eule Against Double Taxation — Scope op Exemp- 
tion Undeb Sec. 14 (1) — Indian Income Tax Act (XI op 1922), 
Sec. 14 (1) — Ooubt op Wabds Act (IV op 1912), Sec. 26. 

An estate was under the management of the Court of Wards. 
The proprietor of the estate and the ward for the time being was the 
widow of the last male owner. The assesses who was the daughter's 
son of the widow and the prospective heir to the estate^ received 
from the Court of Wards Bs. 500 odd per mensem for his expenses 
out of the income of the estate. The question being whether the 
assesses was liable to be assessed to income tax in respect of this 
amount : Held, (i) that the allowance received by the assesses was 
‘ income ’ of the assesses within the meaning of the Income Taa Act 
and not a mere expense incurred by the Court of Wards on his be- 
half ; (ii) that it was neither agricultural income nor a casual and 
non-recurring recent; nor was it exempt from tax under Sec. 14 (I) 
as sum received as member of a Hindu undivided family^ amd 
it was iherSfore liable to he taxed in the assessee's hands. 

Only those members of a Hindu undivided family can claim 
exemption under Sec. 14 (7) of the Act who either on partition would 
be entitled to demand a share or are entitled to mairvtencmce under 
Hindu Lem and who therefore might be said to have cm interest in 
the joint income of the property. A daughter's son who, as protec- 
tive heir to an estate, receives an allowance from the income of the es- 
tate does not receive ii as member of a joint family within See. 14 (1). 

The word ‘ income ’ is a word of elastic ambit, and though the 
Courts have attempted to give a certain description to the word, 
they have always qualified the said description by saying that it is 
not exaustive. It is however clear that the words * income, profits 
and gains ' are used in the Act in a disjunctive sense and the word 
'income' is not limited by the words 'profits and gains’. 
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Anything which can properly be described as income is tax- 
able under the A<^ unless expressly exempted. 

Gases referred to : 

COUMISSIONBB OF INCOME TaX, BoMBAY V. LaXMINABAIN 

[1936] (69 Bom. 618 ; 1936 LT.E. 367 ; 8 LT.O. 239 ; A.I.E. 1936 
Bom. 412). 

Mahabajetjmab Q-opaii Saban Nabain Singh v. Gommis- 
sionbb of Inoomb Tax, Bihab & Obissa [1935] (1936 I.T.E. 
287 ; 8 I.T.G. 340 ; 39 G.W.N. 1093). 

Vbdathanni V. Gommissionbb of Income Tax, Madbab 
[1933] (66 Mad. 1 ; 1933 I.T.E. 70; 140 I.G. 70 ; 63 M.L.J. 642). 

Eefereuoe under Sec. 66 (2) of the Indian Income Tax Act, 
XI of 1922, submitted by the Gommissioner of Income Tax, Gen- 
tral and United Provinces, [Miscellaneous Gase No. 416 of 1985]. 

STATEMENT OF CASE. 

Gase stated by the Gommissioner of Income tax , Gentral and 
United Provinces under Section 66 (2) of the Income tax Act 
XI of 1922 (hereinafter referred to as the Act) at the instance of 
Kunwar Kedar Narayan Singh, an individual within the meaning 
of Sec. 3 of the Act (hereinafter referred to as the assesses) for the 
decision by the Hon’ble the High Gouit of Judicature at Allahabad, 
of the question of law set forth in paragraph 3 of this statement 
arising out of the appellate decision of the Assistant Gommissioner 
of Income tax, Benares, in respect of the assessment to income tax 
for the year ending 31st March 1934. 

2. Facts of the Case. — The Ausanganj Estate is under the super- 
intendence of the Gourt of Wards, Ghazipur. The ward ^the present 
proprietor of the estate, is Eani Earn Kunwar Sahiba. The Eani has 
no male issue. The assessee is her daughter’s son who by virtue of 
his relationship is regarded as the prospective heir to the estate. 
He has no right to the estate during the lifetime of Eani Earn 
Kunwar Sahiba but a right of reversion on her death. In view of 
this fact the assessee is in respect of a maintenance allowance 
which, at Es. 641-8-0 a month, works out to Es. 6,498. This allow- 
ance the Income Tax Officer assessed along with other income to 
income tax for the year in dispute. A copy of the assessment 
order is annexed as Appendix A. Dissatisfied with the assessment, 
the assessee appealed to the Assistant Gommissioner contending (i) 
that the allowance was paid to him as a member of a Hindu un- 
divided family and was in consequence exempt under Sec. 14 (1) of 
the Act, and (ii) that it was also exempt as agricultural income. 
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The Assistant Comnfissioner overruled both the contentions and 
dismissed the appeal. A copy of his appellate order will be found 
in Appendix B. The assessee has now presented an application 
demanding a reference under Sec. 66 (2) unless I cancel the assess- 
ment. I am at one with the officers below and am unable to 
comply with the assessee’s request under Section 33. 

8. Qaestion for the Decision of the Hon’ble the High Conrt. — 1 
accordingly refer the question propounded by the assessee, namely : 

“ Whether under all the circumstances of this case taken 
together with due regard to the provisions of Sec. 26 of the Court 
of Wards Act and Sec. 41 of the Income tax Act the petitioner is 
liable to be assessed to income tax under the Indian Income tax 
Act, 1922 ”. 

4. Opinion of the Commissioner. — Section 25 of the Court of 
Wards Act (IV of 1912) runs as follows : 

“ The Court of Wards may from time to time determine what 
sums shall be allowed in respect of the expenses of any ward and 
of his family and dependants ”. 

There is no dispute as regards the fact that the income of 
the Court of Wards is assessed to income tax. The sole question is 
whether this fact confers an exemption on allowances paid to the 
dependants of the ward. The assessee is not a member of a Hindu 
undivided family with the ward. He belongs to the family of the 
ward’s daughter. Section 14 (1) is not, therefore, applicable to this 
case nor is the allowance agricultural income in the hands of the 
assessee. It is intended for the personal expenses of the assessee 
and is a recurring allowance. Section 4 (3) does not, therefore 
come in. I^am not aware of any provision in the Act under which 
an allowance is exempt from income tax. That it is so exempt is 
a matter the burden of proving which is on the assessee. As the 
allowance is not covered as regards its exemption by any provision 
of the Act I am of the opinion that it has been rightly assessed to 
income tax. My submission, therefore, is that the question should 
be answered in the affirmative. 

As required by rule 7 of the rules framed by the High Court 
a relevant portion of the statement of the case was sent to the 
assesses for observations and suggestions, if any, to be made within 
14 days of the receipt of it. It was received by him on the 8th 
July 1935, and although the stipulated time has expired no com- 
munication has yet been received from him. It seems that the 
applicant is not keen about it and no useful purpose is likely to be 
served by waiting further ”. 
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JUDGMENT. 

Bajpai, J. — This is a reference under Sec. 66 (2) of the Indian 
Income Tax Act by the Commissioner of Income tax, Central and 
United Provinces. The facts as found by the' revenue authorities, 
may be summarised : — 

The Ansanganj Estate is under the superintendence of the 
Court of Wards, G-hazipur. The proprietor of the estate and the 
ward is Mst, Rani Dulhin Ram Kunwar, who is the widow of Babu 
Sri Narain Singh, the last male owner of the estate. The assessee 
is Babu Kedar Narain Singh, the daughter’s son of the Rani and he 
by virtue of his relationship is regarded as the prospective heir to 
the estate. He has been assessed to income tax for the year ending 
the 31st March 1934 on an income of Rs. 6,498 along with other 
income about which there is no dispute. It is, however, said that 
the sum mentioned above' ought not to have been included in the 
income of the assessee for the year in dispute. This amount is 
paid to him under Sec. 26 of the Court of Wards Act. That provi- 
sion reads as follows : — 

“ The Court of Wards may from time to time determine what 
sums shall be allowed in respect of the expenses of any ward and 
of his family and dependants ” 

and the contention of the assessee is that the alleged income is 
actually the amount of personal expenses of the petitioner incurred 
by the Court of Wards under Sec. 26 of the Court of Wards Act, 
as the petitioner is a dependant of the Ward. The Income Tax 
Officer, the Assistant Commissioner of Income Tax and the Com- 
missioner of Income tax are of the opinion that the assessee is 
liable to be taxed on the above income, but on the application of 
the assessee the following question has been formulated by the 
Commissioner of Income-Tax and referred to us for opinion : — 
Whether under all the circumstances of this case taken 
together and with due regard to the provisions of Sec. 26 of the 
Court of Wards Act and Sec. 41 of the Income Tax Act the peti- 
tioner is liable to be assessed to income tax under the Indian 
Income Tax Act, 1922 ”. 

Sec. 41 of the Act simply says that “ in the case of income, 
profits or gains chargeable under this Act which are received by 

the Court of Wards the tax shall be levied upon and 

recoverable from such Court of Wards in the like 

manner and to the same amounts as it would be leviable upon and 
recoverable fron^ any person on whose behalf such income, profits 
or gains are received, and all the provisions of this Act shall apply 
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accordingly ’I. This lection has really no bearing on the point 
that has got to be determined ; it deals only with the liability of 
the Court of Wards in respect to the income of the ward which 
comes into its hands. There are really two questions that arise in 
connection with this reference. The first is whether the sum of 
Bs. 6,498 can be regarded as the income of the assessee, and if this 
question is answered in the afiirmative, the next question is 
whether the assessee can claim any exemption. Now, an attempt 
to define the word ‘ income ’ has baffled the Legislature and 
Judges. The Act itself does not define it, and in Sec. 6 the best 
that has been done in this respect is to say what heads of income, 
profits and gains shall be chargeable to income-tax, and under these 
heads we find the following sub-heads ; — 

(i) Salaries. 

(ii) Interest on securities. 

(iii) Property. 

(iv) Businesss. 

(y) Professional earnings. 

(vi) Other sources. 

Although in the succeeding provisions an attempt has been 
made to describe the first five sub-heads, Sec. 12 deals with the 
omnibus sub-heading of ‘ other sources ’, and all that could bp said 
there was that ‘ other sources ’ included “ income, profits and gains 
of every kind and from every source to which this Act applies ”. 
It is, therefore, clear that the word * income’ is an expression of 
elastic ambit, and courts when considering whether any particular 
sum can be said to be the income of an assessee have attempted 
either to bring it in, or to exclude it from, a certain description 
which they have chosen to give to the word ‘ income ’ but they 
have always qualified the said description by saying that it is not 
exhaustive. It is, however, clear that the words “ income, 
profits and gains ” used in the Act are used in a disjunctive sense, 
and the word ‘ income ’ is not limited by the words “ profits and 
gains ”. As observed by their Lordships of the Privy Council in 
the case of Maharaja Kumar Chpal Baron Narain Singh v. 
Commissioner of Income Tax, Bihar and Orissa, “ anything which 
can properly be described as income is taxable under the Act un- 
less expressly exempted ". That perhaps is the best definition, 
although it may be said to be tautologous. 

There can be no doubt that the entire income of the Ausanganj 
Estate is taxed in the hands of the Court of Wards, and in one 
sense it may be said that any sum paid to the assessee in respect 
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of his expenses as a dependant of the wai'd hhs been taxed, but the 
main question is whether the Income Tax Department is offending 
against the rule of donle taxation in the true sense of the term, 
for it must be conceded that an income which has been taxed may 
again be taxed, when it is spent by the original asssssee in the 
shape of salaries and allowances paid by the assessee to its servants 
or dependants. The real point is whether the sum of Bs. 6,498 
represents only the expenses of the ward and retains that character 
all along or whether at some stage it becomes the income of the 
assessee in the coarse of transmission. The marginal note to 
Sec. 25 is “ allowances for ward and his family ”, and although the 
marginal note may not be taken into account in order to interpret 
the section itself, there can be no doubt that the section may be 
paraphrased as follows : 

“The Court of Wards .may from time to tiihe determine the 
allowances of the ward and of his family and dependants in respect 
to their expenses ”. 

If this j>araphraBing is not violent in any respect, then the 
sum can be treated as an allowance paid by the Court of Wards to 
the assessee and would stand on the same footing as, for instance, 
the salary paid to the tutor of a ward. The discretion of the 
Court of Wards may not be questioned in any civil court, (Vide 
Sec. 63 of the Act), and it may not be possible for anybody to say 
that the Court of Wards was wrong in treating the assessee as a 
dependant of the ward or in fixing for him an allowance of Bs. 6,498 
a year, but it is not possible to say that this sum is only an expense 
of the ward and does not become an income of the assessee. This 
sum is within the absolute control of the assessee andjieither the 
Bani nor the Court of Wards can call upon him to render account 
is respect thereto. We are, therefore, of the opinion that this sum 
was rightly treated as income by the revenue authorities. 

The next question is whether the assessee is entitled to claim 
exemption is respect of this sum. Before the Income Tax Officers 
it was contended that the sum received by him was agricultural 
income, but this contention was not advanced before us. The as- 
sessee is only a reversioner of the estate and not the owner there- 
of during the lifetime of the present incumbent, and the allowance 
having been paid out of the agricultural and taxed income of the 
estate may be taxed again when it pases from the owner of the 
estate to the assessee, for in his hands the character of the in- 
come has been changed. If it is treated as a gift, it would be 
liable to tax and would not be exempted under Sec. 4 (3) (vii) 
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beoaase it is not an insulated gift and is not an income of a casual and 
non-recurring nature, but is a gift of a periodical and regular kind, 
even if it be said to be made to the assessee by the ward out of 
considerations of love and relationship. 

The chief contention that is advanced before us is that the 
assessee can claim exemption under Sec. 14 (1) of the Act which 
says that the tax shall not be payable by an assessee in respect of 
any sum which he receives as a member of Hindu undivided family. 
In this connection we have to consider whether the assessee can 
be treated as a member of a Hindu undivided family. Ordinarily, 
a married daughter is not a member of the family of her father or 
mother, nor can the daughter’s son be said to be such a member, 
but it is said that the expression ‘ undivided Hindu family ’ used 
in Sec. 14 differs from what is called a Hindu coparcenery body 
which is a much narrower body and which includes those male 
members who take by birth an interest in the coparcenery property. 
This may be conceded and is indeed supported by authority, see 
the case of Vedathanni v. Gommissiomr of Income tax, Madras 
(I.L.E. 56 Mad. page 1) and the case of the Commissioner of 
Income tax, Bombay v. Laxminaryan (I.L.B. 59 Bom. p. 618). 
In the latter case Bangnekar, J., observed that under the Hindu 
Law an undivided family is composed of (a) males and (b) females. 
The males are (1) those that are lineally connected in the male 
line, (2) collaterals, (3) relations by adoption and (4) poor depen- 
dants, and the learned Judges referred to Moyne's Hindu Law 
at page 344, where the learned author speaks of it as “ the whole 

body of such a family consisting of males and females some 

of the members of which are coparceners, that is persons who on 
birth would be entitled to demand a share, while others are only 
entitled to maintenance ”, and to what has been said in the same 
book at page 347 that ” now it is at this point that we see one of 
the most important distinctions between the coparcenery and the 
general body ”, and then finally a reference was made to the des- 
cription of a Hindu undivided family as given by Pinshaw Mulla 
in his Principles of Hindu Law, 7th Edition at page 230, in these 
words, ” A joint Bfindu family consists of all persons lineally des- 
cended from a common ancestor and includes their wives and un- 
married daughters ”. Accepting all that was said by the learned 
Judge, it is clear that the assessee is neither lineally connected 
in the male line, nor a collateral nor a relation by adoption, and 
the best that can be said is that he is a poor dependant, and it is 
in that category that the assessee is brought by learned counsel for 
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the assessee, and reliance once again is placed on the fact that 
under Sec. 26 of the Court of Wards Act the assessee is receiving 
something for his allowance and the allowance is paid to him be- 
cause he is a dependant of the Ward. It is difficult to consider 
the assessee as a poor dependant in the sense in which that ex- 
pression is used in the judgment of the learned Judge of the Bom- 
bay High Court, and the learned Commissioner says that the as- 
sessee “ is regarded as the prospective heir to the estate ” and it is 
in that capacity that the allowance is paid to him so that he may 
live up to the standards of the future owner of a big property. 
The assessee cannot at all be regarded as a poor dependant in the 
sense in which that term is understood in Hindu Law, and the ex- 
pression ‘ dependants ’ used in See. 26 of the Court of Wards Act 
is a wholly different expression. Only those members of a Hindu 
undivided family can claim exemption under Sec. 14 (1) of the 
Act who either on partition would be entitled to demand a 
share or are entitled to maintenance under the Hindu Law and 
who therefore might be said to have an interest in the joint in- 
come of the family. The assessee is entitled neither to claim parti- 
tion nor to claim maintenance as of. right nor has the sum in ques- 
tion been received by him by virtue of his position as a member 
of the Hindu undivided family and, therefore, the exemption pro- 
vided in Sec. 14 (1) is not available to him. 

Our answer, therefore, to the question formulated by the 
Commissioner mentioned in an earlier portion of our judgment is 
in the affirmative, and we direct that a copy of our judgment 
shall be sent under the seal of the Court and the signature of the 
Eegistrar to the learned Commissioner of Income Tax, Central 
and United Provinces. The assessee must pay the costs of the 
reference. The hearing of the case lasted for a day, and we 
allow six weeks’ time to counsel for the Department to file his 
certificate. We fix the fee for the counsel for the Department 
at Bs. 200. 

• Question answered in the affirmative. 
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BISSENDOYAL DOYARAM, In re. 

OosTBLLO and Lort-WiIiUams, JJ. 

May 6, 1937. 

Bad Dbbt — Family Bijsinbss— Partition — Debt Allot- 
ted IN Partition Becoming Bad — Whether Allowable as 
Bad Debt — Capital Loss or Trading Loss — Question op 
Succession. 

A Hindu undivided family consisting of one Gajanand and his 
son Doyaram carried on business in stock and share brokerage under 
the style of ‘ Bissendoyal Gajanand In a paiiition between the 
father and the son effected under an award in 1934, the son teas 
given a share in the co-parcenary property and a debt due from a 
third person which, though nominally of the value of Bs. 1,18,585, 
was assessed for purposes of partition as being only of the value of 
Bs. 38,058. As the son was not able to recover this debt, he wrote it 
off as a had debt in the aceourvt year 1984 and claimed that the 
whole amount of Bs, 1,18,585 or at least the sum of Bs. 88,058 
should be deducted as a bad debt in assessing his taxable income for 
the year 1984. Under the award the father was allowed to use the 
old trade name of ‘ Bissendoyal Gajanand ’ and was also allowed 
to retadn the membership of the Stock Exchange Association. The 
son was allowed to carry on a separate business in the name of 
‘ Bissendoyal Doyaram ’ : 

Held, that the son was not a successor to the old business ; 
what he acty,ally got was a share in the assets of the old business 
which became capital in his hands, and the loss being in the nature 
of capital loss, could not he allowed as a bad debt. 

Case stated by the Commissioner of Income Tax, Bengal, 
under Sec. 66 (2) in the matter of the assessment of Bissendoyal 
Doyaram for the year 1934. [Reference No. 1 of 1937]. 

The Commissioner’s statement of case was as follows. 

CASE. 

“ The assesses in this case assessed as a Hindu undivided family 
consisting of Doyaram and his minor sons has asked me to refer 
to the Hon’ble High Court under Sec. 66 (2) of the Income Tax 
Act the following question of law which according to it has arisen 
out of the orders of the Assistant Commissioner in appeal. 

1— as-as 
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“ Where an assessee carrying on business of sharebroker and 
dealer satisfies the Income Tax Officer that a debt written off by 
him in the previous year upon settlement with the debtor arose 
out of his share business carried on up to 1924 in conjunction with 
his then coparcener and such debt had been allotted to him on 
family partition whether it is legal to disallow such loss by bad 
debt on the ground of capital loss only though in previous assess- 
ment proceedings the outstandings obtained by the assessee on 
partition were held to be business outstandings 

2. The matter relates to the assessment for the year 1935-36 
on income from interest on securities, house property, business of 
dealing and brokerage in shares and other sources (dividend). In 
computing the income from business, the Income Tax Officer did 
not allow a debit of Es. 1,01, 635-3-0 which was written off by the 
assessee as a bad debt of one M. Q-. Marcar in his (assessee’s) 
accounts for the relative accounting period which is 1990-91 
DewaU, corresponding to the year ended October, 4, 1934. The 
assessee’s claim is that the deduction of this amount as a bad debt 
should have been allowed as it was a bad debt. The facts are that 
originally, there was a business in shares and brokerage of the 
Hindu undivided family governed by the Mitakshara law styled Bis- 
sendoyal Qajanand. This family consisted of 6-ajanand and Doyaram 
son of Gajanand among others. Both Gajanand and Doyaram were 
looking after the business. On account of a transaction relating to 
the business which Doyaram made without consulting his father, 
there was loss and Gajanand who was the karta of the family 
refused to pay this loss. A dispute thus arose between Gajanand, 
the father and Doyaram, the son. The latter insisted oD«a partition 
and the matter went to the High Court in Suit No. 402 of 1923. 
It however ended in arbitration on the 30th April, 1934. A copy 
of the award is appended (A.ppendix ‘ A ’). The relevant extracts 
are given below : — 

“ 7. As regards the outstandings due from the debtors of the 
firm with or without securities, it is agreed on the 80th April 1924 
by and between the parties that they would be put to auction. 
Subsequently that was varied and it was agreed that the parties or 
either of them would give the arbitrators their valuation or amount 
that they expect to realise from each of the said debtors on accounts 
and that the arbitrators would allot to the parties the said out- 
standings as they would think proper at such prices as they may 
fix. Accordingly we allot the following outstandings to Gajanand 
Foddar at the prices mentioned against them. 
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(Here is a long list of names and amounts against each). 

The securities in the aforesaid accounts are to be retained by 
the defendant Babu G-ajanand Poddar. 

We award and allot the following outstandings to the plaintiffs 
(Doyaram was the plaintiff) including the defendant Sm. Jhimi at 
the prices mentioned against them. 

« « » * 

M. G. Marcar 22,012 

* * » • 

13. As regards the name and goodwill of the firm we award 
that the defendant Gajanand Poddar will be entitled to use the firm 
name of Bissendoyal Gajanand and the membership card or share in 
the Calcutta Stock ^Exchange Association, Limited, standing in the 
name of Bissendoyal Gajanand shall be the exclusive property of the 
defendant Gajanand Poddar. The plaintiff or the defendant Sm. 
Jhimi will not be entitled to carry on business in that firm name. 
They may, if they like, use the name of Babu Bissendoyal with any 
of their own names, e.g., Bissendoyal Doyaram. 

14. We direct the defendant Gajanand Poddar to pay to the 
plaintiffs the sum of Bs 7,000 only to enable the plaintiff Doyaram 
Poddar to have his name enlisted as a member of the Calcutta 
Stock Exchange Association Limited. 

15. We direct the defendant Gajanand Poddar to pay to the 
plaintiffs including the defendant Sm. Jhimi, the sum of Bs. 
3,33,129-4-6 as representing their share of the cash rents, and all 
realisations and the remaining outstandings less expenses allowed on 
joint account. The balance of the cash rents realisations, etc., and 
all cash claiqjs and outstandings (including all outstandings for rents, 
interest, advances, deposits up to the 31st May, 1924) except those 
particularly allotted to the plaintiffs including the defendant Sm. 
Jhimi by this award are to remain with and shall belong to the 
ddendant Gajanand Poddar exclusively 

The old business together with goodwill and some part of the 
outstandings came over to the father Gajanand, while Doyaram 
the son was given the value of the remaining outstandings. What 
the parties appear to have done is that the outstandings were 
valued as on 30th April 1924 and the particular outstanding with 
which we are concerned, vie., in the name of one M. G. Marcar 
came over to Doyaram, the son. Although the outstanding was 
shown in the books as being Bs. l,13,636>3-0 it was valued at 
Bs. 22,052 by the arbitrators as will be found from the reoisal 
above, It may be noted that so far as this valuation is concerned 
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Marcar, the debtor was not a party. Doyaram started a distinct 
bnsinesB of his own in shares having become a member of the 
Galcntta Stock Exchange Association Limited. The membership 
card of the old business in the name of Bissendoyal Q-ajanand went 
over to the father according to the arbitration award. The new 
business of the son was styled Bissendoyal Doyaram (the assesses 
before me) and it is continuing even now. The assessee claims 
that this bad debt of Marcar is in connection with the business on 
which he is being assessed, but what he got as the result of the 
arbitration made on the 80th April 1924, was the portion of the 
assets of the old business styled Bissendoyal Gajanand. As already 
said, the business on which he is being assessed now is a new busi- 
ness, i.e., is not the business in connection with which the debt of 
Marcar arose. As a matter of fact, it is found that the father 
Gajanand claimed in the past that the old business had been dis- 
continued and he claimed the benefit of the provisions of Sec. 25 (3) 
of the Income tax Act. The present assessee that is Doyaram, the 
son, Was assessed on the new business for the first time in the year 
1926-26, while G-ajanand the father was assessed on the old busi- 
ness for the year 1926-26 after which no assessment has been 
made on him on the old business because he died and his business 
ceased to exist. I find from the records that the assessment for 
the year 1926-27 was made on the executor to the estate of Gajan- 
and Poddar on behalf of minor Satya Narayan Poddar, the income 
being from house property, dividend and interest. There was no 
business income which was assessed on Gajanand or his estate. -It 
has been argued on behalf of the assessee that as Bissendoyal 
Doyaram has been carrying on business in shares, th% bad debt in 
respect of Marcar should be allowed in his assessment. He also 
refers me to the fact that for the assessment year 1926-27 the 
Assistant Commissioner had allowed as bad debts (other than of 
Marcar) certain of the outstandings which the assessee got as the 
result of the arbitration award, dated the 80th April 1924 and he 
therefore wants me to hold that as bad debts have been allowed in 
that year the same principle should be followed in the case of 
Marcar also. It is also true that the Income tax Officer in the 
assessment year 1928-29 allowed as a bad debt an outstanding 
(other than that of Marcar and distinct from those allowed by the 
Assistant Commissioner of Income tax for the assessment year 
1926-27 which came to the assessee as the resnit of the award, 
dated the 80th April 1924, but these facts do not mean that if they 
were wrongly allowed in the past, the same wrong principle should 
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be followed now. I fiftd that in the assessment for the year 1930-81 
a similar claim was disallowed. So far as the particular debt in 
respect of Marcar is concerned it is found that the assessee made ar- 
rangements with the debtor (Marcar) in which it was stipulated 
that Marcar would pay to the assessee a sum of Es. 4,000 only by 
monthly instalments of Es. 80 and that on the payment of this 
Es. 4,000 the assesses would compound the whole debt of Es. 12,000 
including the sum of Es. 4,000 referred to. When the family pro- 
perties were divided, as stated in the beginning of this statement, 
Mr. Marcar’s debt amounted to Es. 1,13,535-3-0. Eor the purpose 
of partition, however, this was valued only at Es. 22,062 and this 
latter figure was taken to be the assets of the family on this count 
available for the purpose of division. As has already been stated 
the son Doyaram got this debt as the result of the division. Sub- 
sequently there was a composition arrived at between Doyaram 
and Marcar on the 16th August 1934 whereby the debt was settled 
at Es. 12,000. The assessee contends that as the debt of Es. 

1.13.535- 3-0 has thus been settled at Es. 12,000, the difi!erenoe has 
thereby become a bad debt and ho claims allowance for the differ- 
ence, viz., Es. 1,01,536-3-0. Assuming for the sake of argument 
that any amount out of this is to be considered as a bad debt, 
as the value of the debt was Es. 22,052 at the time of the division, 
his loss if any at all would be only Es. 10,052. 

3. In the facts and circumstances as stated above, the ques- 
tion of law which arises out of the order of the Assistant Commis- 
sioner under Sec. 31 of the Indian Income tax Act is, in my res- 
pectful opinion, the following : — 

“ Whether in view of the facts stated above the sum of Es. 

1.01.535- 3-0, written ofif by the assessee in the year of account rela- 
ting to the assessment for the year 1935-36, or any part thereof, 
should be allowed as a deduction from profits ? ” 

Instead, therefore, of referring the question as framed by the 
assessee I refer the above question to the High Court for their Dord- 
ship’s decision. 

4. ' The amount aforesaid was a capital asset which came over 
to the assessee in the year ended October, 1924. It has nothing to 
do with the business which is being carried on by the assessee and 
if he could not recover or did not choose to recover something which 
be got not in connection with this business of his, what he has lost 
is a capital loss. The facts of the case as submitted herein above 
would go to show that the business of the assessee on which 
he is being assessed is a business which he started anew 
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after October, 1924 and the assets which he |ot in his share of the 
outstandings of the old family business valued at certain figures 
have nothing to do with his business which he is carrying on. As- 
suming that as the result of the arbitration on the disruption bet- 
ween the father and son, the son had got some house property as 
assets and in selling one of such houses he made a loss, could that 
loss be allowed to be set off against his income from the share busi- 
ness which he is carrying on ? 

5. I would, therefore, respectfully submit that their Lordships 
would be pleased to hold that the sum of Bs. 1,01,585-3-0 has been 
rightly disallowed by the Income tax Officer as a deduction from 
the profits for the assessment year 1935-36. 

6. I append to the statement of case copies of the following 
documents : — 

(1) Copy of the award in Suit No. 402 of 1923. (2) Assessment 
Order. (3) Grounds of Appeal. (4) Appellate Order. (5) Application 
under Sec. 66 (2). 

JUDGMENT. 

CosiBLliO, J . — This matter relates to an assessment of the 
year 1935 on income from interest on securities, house property, 
business of dealing and brokerage in shares, and other sources. In 
computing the income from business, the Income tax Officer did not 
allow a debit of Rs. 1,13,535-8-0 which was written off by the as- 
sessee as a bad debt of one M. G. Marear which has been standing 
in the accounts of the assesses for the relative accounting period 
for the year which was 1990-91 Dewali, corresponding to the year 
ending October, 1984. The assessee claimed that the deduction of 
the sum mentioned ought to have been allowed as a bsTd debt, be- 
cause in fact it was a bad debt. 

The facts out of which the matter arises are every short. Ori- 
ginally there was a stock and share brokerage business carried on 
by a Hindu undivided family which was subject to the Mitakshara 
school of Hindu Law, and that business was carried on under the 
style of Bissendoyal Gajanand. The family consisted of one Gaja- 
nand and his son Doyaram. Both these persons were engaged in 
the business. It appears that Doyaram entered into a transaction 
relating to the business without consulting the father, which 
transaction resulted in a loss. Gajanand as Jearta of the family 
refused to pay this loss. A dispute accordingly arose between 
Gajanand and Doyaram and the latter instituted a suit for parti- 
tion which was suit No. 402 of 1928. This suit ended in an 
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arbitration on the SOilh April 1924 and under the award of the ar- 
bitrators Doyaram was given a part of his share in the ooparcenery 
assets and the debt due from M. G. Marcar which although nomi- 
nally was Es. 1,13,535-3-0, however was assessed for the purpose 
of the partition as being only of the value of Es. 22,052. 

Doyaram argued that the business which he was carrying on 
was really a part of the old business. The effect of the partition 
was to divide up the old business as between his father and him- 
self, and that therefore when he himself conducted the business of 
a stock and share broker as from the date of the award in April 
1924, he was actually carrying on a part of the old business, and 
therefore, he ought to be allowed to set off against the profit he 
made in the year in respect of which assessment was made, the 
sum which at that time was outstanding from M. G. Marcar. He 
contended that he ought to be allowed a set off of the full sum of 
Es. 1,13,535-3-0 or at any rate the value of the debt as stated for 
the purpose of the partition. 

The Income tas Officer disallowed this deduction on the 
ground that the amount due from Marcar was really in the nature 
of a capital asset which had come over to the assessee in the year 
ending in October 1924. The Commissioner of Income tax in the 
opinion which he had put before us said it, that is to say, the 
amount of Marcar’s debt had nothing to do with the business 
which was being carried on by the assessee, and if he could not 
recover or did not choose to recover something which he got not 
in connection with the business of his, what he had lost was a 
capital loss. 

The question which we are required to answer is whether or 
not the assessee should be allowed a debit either of Es. 1,13,535-3-0 
or the sum of Es. 22,052. The material matter for our consider- 
ation is certain provisions in the award of the arbitrators. It ap- 
pears that as regards the outstanding debts which were due to the 
old business at the time of the partition they were valued on the 
30th April 1924 after due consideration as to the nature of the 
debts and probabilities of realisation ; and according to the valu- 
ation which was made, a portion of the debts including the dues 
from Marcar, was allotted to Doyaram and the other portion to 
his father Gajanand. 

Under the award Gajanand was allowed to use the trade name, 
and it seems, with the name went also the good will of the old busi- 
ness. He was allowed to use the name of Bissendoyal Gajanand 
for the business he was to carry on. He was allowed to retain the 
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membership of the Calcutta Stock Exchange Association Limited, 
and he was in fact given the entire share in the Calcutta Stock 
Exchange Associacion Limited, which was standing in the name 
of Bissendoyal G-ajanand. On the other hand, his son Dojaram 
with whose assessment we are now concerned was allowed to 
carry on a separate business in any other name he should choose 
including a name which had in it, the name ‘ Bissendoyal ’ or ‘ Bis- 
sendoyal Doyaram ’ or any other combination except that of ‘ Bis- 
sendoyal Gajanand 

It seems to follow, therefore, that the present assesses was 
not a successor to the old business. What he actually got was a 
share in the assets of the old business and that asset became capital 
in his hands. Therefore, it must be taken that this debt which 
was due from Maroar to the old business came into the hands of 
Doyaram not as a debt due to him in respect of the business which 
he was carrying on or was about to carry on, not as a debt of the 
old business, but simply as an asset which could be used as 
capital in his hands if he so chose to use it, assuming he could 
recover it. 

In the circumstances, we are of opinion that the Income tax 
Officer was quite right in disallowing the deduction. The Befer- 
ence is answered in favour of the Crown with costs to be taxed 
according to the scale of the Original Side of this Court. 

LoBT-WniiiiAMs, J. — I agree. 

Beferenes omswered in favour of the Crown. 


[In the King’s Bench Division]. 

ALLEN AND MUEBAY v. TBBHEAENE (Insp. of Taxes) 

Lawbbnob, J. 

March 16, 22, 24, 1937. 

EXBOUTOBS — CONTBAOT OE SbBVIOB — PbOVIBION PoB PAY- 
MENT OP Lump Sum on Tbbmination op Sbbviob — Sbbviob Tbb- 
MINATBD BY DbATH OP EMPLOYEE — SUM PaID TO BxEOUTOBS 

Assbssability— English Inoomb Tax Act, (1918), Gbnbbal 
Bulbs, r. 18 — Pinanob Act, 1927, Sbo. 46 (6) (6). 

Where a sum of money payable under a service agreement upon 
the final termination from any cause whatsoever {other than wilful 
misconduct on the part of the employee) of the service and in lieu of a 
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pension is paid to }he executors of the will of a deceased person 
who died while holding his office, income tax under Schedule E of 
the English Income Tax Act, 1918, is properly chargeable to the 
executors to the same extent as it would home been chaageable to 
the deceased had he continued to live. 

Case stated by the Commissioners of Inland Eevenne pursuant 
to Sec. 149 of the Income Tax Act, 1918 (8 and 9 Q-eo. 5. o. 40). 

At a meeting of the Commissioners for the Special Purposes 
of the Income Tax Acts held on April 24, 1986, Frederick Allen 
and Stephen Murray, the appellants in this appeal appealed against 
an assessment to income tax under schedule E, for the year end- 
ing April 6, 1934, made upon them as executors of the will of 
Percy Murray deceased. 

At the time of his death Percy Murray held the office of man- 
aging director of Lewis Berger and Sons Ltd., under a service 
agreement dated October 20, 1931. The period of service was ten 
years certain from August! 1, 1930. Clause 4 of this agreement 
provided that the company should pay to the managing director by 
way of remuneration for his services, in addition to a fixed yearly 
salary and a commission on the net yearly profits : (c) a terminal 
sum of £ 10,000 with an addition thereto at the rate of £ 800 for 
each year of service after July 31, 1935, to be payable by the com- 
pany to the managing director or his personal representatives 
upon the final termination from any cause whatsoever (other than 
the wilful default of the managing director in the performance of 
his duties) of his service with the company, whether such termina- 
tion should take place under or during the subsistence of the 
agreement or any subsequent agreement for the extension of his 
service. 

It was set out in the clause that in fixing the terminal pay- 
ment, the company had taken account of the long service which 
the managing director had already rendered the company in one 
capacity or another, and that the managing director would accept 
it in. lieu of expectation of pension. 

It was a term of the agreement that Percy Murray might de- 
termine it by six months’ notice after July 31, 1935, and a similar 
right was given to the oompay after 1941. 

Percy Murray died on January 17, 1934, and on July 5, 1934, 
the company paid to the appellants as his executors the sum 
of £ 10,000 in accordance with clause 4 (o) of the agreement. 
Assessment was duly made upon the appellants to charge 
this sum. 
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It was contended on behalf of the appellants : (1) that the 
sum of £ 10,000 was neither received nor receivable by Percy 
Mnrray in his lifetime, and accordingly he himself never became 
chargeable with income-tax in respect of it ; (2) that neither rul e 
18 of the General Bales, Income Tax Act, 1918, nor Sec. 46 (6) of 
the Finance Act, 1927, authorised the making of an assessment on 
executors in the circumstances : (3) that the assessment ought to 
be discharged. 

It was contended on behalf of the Grown that the assessment 
has been properly made on the appellants as executors. 

The Special Commissioners found that upon the death of 
Percy Murray his oflSce ceased and thereupon the sum of £ 10,000 
became payable by the company to his executors. Although Percy 
Murray did not become entitled to this sum at any moment during 
his lifetime it was, in their opinion, a profit of his office for the 
year in which he died. 

They held that the executors were liable to be assessed in res- 
pect of this sum under sub-section 6 of Sec. 45 of the Finance Act, 
1927, that in the case of the death of a person holding an office or 
employment, sub-sec. 5 came into play and fixed the amount of the 
charge. Sub-sec. 6 was not, in their opinion to be read as raising 
the hypothetical question of what would have been the charge 
supposing the deceased had not died but had ceased to hold the 
office of employment from some other cause. It was simply in 
aid of the charge which is ascertained under sub-sec. 5 and pro- 
vides that the tax which has become chargeable under sub-sec. 6 
and which would have become chargeable upon the deceased if 
he had not died, shall be assessed and charged upon his exe- 
cutors. ^ * 

They confirmed the assessment. 

The appellants appealed. 

The arguments of counsel on behalf of the appellants and the 
respondent respectively are set out in the judgment. 

Needham, K. 0., and Terence Donovan for the appellants. 

JMomey General (Sir Donald Somervell, E. C.) and B. P. Hills 
for the Grown. 

JUDGMENT. 

Lawbbnob, J. — stated the facts, and continued : It is contend- 
ed by the appellants that Section 45 (5) of the Act of 1927 does not 
contemplate death and that sub-sec. 6 only applies to oases where 
a person ceases to hold office and dies thereafter ; secondly, that 
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the £ 10,000 did not dhme to the deceased as his income, and there- 
fore is not liable to tax, and, lastly, that it cannot be said that if 
he had not died, tax would under the provisions of sub-sec. 5 
have become chargeable, because he might have ceased to hold his 
office through misconduct, in which case, he would not have recei- 
ved the £ 10,000 and would not have become chargeable to tax on 
that sum. 

I am of opinion that these contentions are unsound. In my 
opinion, under sub-sec. 6 of Section 46 of the Finance Act, 1927, 
the Commissioners have to see whether, if the person had not 
died, tax would have been chargeable under sub-sec. 6 in the cir- 
cumstances which have happened. They are not directed to make 
any other supposition except that the deceased had not died. 

For the rest, the facts which have actually happened — ^name- 
ly, that he has ceased to hold office and has received or become 
entitled to certain emoluments^ — must be looked to and the same 
tax charged on his executors as would have been charged on him. 

If the Commissioners are not to have regard to the facts as 
they have happened, to what are they to have regard ? They 
might suppose anything and the sub-section only refers to the one 
supposition — namely, that the deceased had not died — and gives 
no other guidance. The fact that the deceased could never have 
received the £ 10,000 himself if he died in office is, in my view, 
irrelevant since the sub-section directs that the tax is to be charge- 
able as if he had not died. I cannot read the sub-section as 
confined to cases in which the deceased has ceased to hold office 
before his death, since its terms seem to me to include the case 
where he ceases to hold office by reason of death. Nor do I think 
that it is proper to have regard to any fact which has not occurred, 
but only to the death. 

I therefore agree with the decision of the Commissioners and 
dismiss the appeal with costs. 

Appeal dismissed. 

Note . — Section 46 (5) of the Finance Act, 1927 provides : 
“ Where in any year of assessment a person ceases to hold an office 
or employment or to be entitled to an annuity, pension or stipend 
chargeable under Sched. B, tax shall be charged for that year on 
the amount of his emoluments for the period beginning on the 
sixth day of April in that year and ending on the date of the ces- 
sation ” Sub- section 6 reads : “ In the case of the death of a 

person in whose case, if he had not died, tax would under the 
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provisions of the last preceding sub-sectiofl, have become charge- 
able for any year, that tax which would have been so chargeable 
shall be assessed and charged upon his executors, or administrators 
and shall be a debt due from and payable out of his estate.” Buie 
18 of the General Buies applicable to schedules A, B, C, D and E 
of the Income Tax Act, 1918 provides : “ Where any person dies 
without having delivered a statement of all his profits or gains 
chargeable to tax with a view to an assessment thereon in due 
course, an assessment in respect of . the profits or gains which arose 
or accrued to him before his death may be made at any time with- 
in the year of assessment upon his executors or administra- 

tors, and the amount of the tax thereon shall be a debt due from 
and payable out of his estate 


[In the Nagptje High Coubt]. 

BHAGAVANDAS HABIKISHANDAS 

®. 

OOMMISSIONBB OP INCOME TAX, 0. P. & U. P. 

SiB Giebebi Stone, C. J., and Bose, J. 

November 30, 1937. 

PamiiiT Piem— Including Female Mbmbbes as Paetnbes 
TO Evade Income Tax — Bbpusal to Begistbr Firm — Legality 
— Ebeerbnob — Transfer to Fictitious Firm — Validity — Suc- 
cession — Mere Agreement to Transfer — Effect — Indian IN" 
comb Tax Act (XI of 1922), Sbos. 26-A, 26 (2). 

Afirm consisted of the mcknaging members of three joint Hindu 
families. The number of partners was increased by eleven members 
one being the wife of one of the partners and the other t^, the wives 
of the sons of the other partners. The income tax authorities took 
the view that these persons were merely included to increase the 
number of shares with a view to evade income tax and that the 
firm as constituted was fictitious and refused to register it. This 
firm then trcrnsf erred its rights and assets to another firm of Bom- 
bay alleged to consist of the three managing members and the hus- 
bands of the ten ladies ; the Income Tax Officer refused to recognise 
the transfer holding it to be fictitious : Held, that the findings 
were findings of fact, and being based on evidence, there was no 
ground for directing a reference under Sec. 66 (8). 

Held also, that Sec. 86 (8) of the Act only applies if there is a 
transfer before assessment. A mere agreement to transfer would 
not bring the said provision into operation. 
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Application for an order requiring the Commissioner of in- 
come-tas, Central and United ProTinces, to state a case and to 
refer it to the Court, under Sec. 66 (3) of the Indian Income-tax 
Act XI of 1922. 

Messrs. W. B. Puranik and B. K. Bao for the Applicant. 

B, B. D. N. Ohaudhuri for the Opposite Party. 

JUDGMENT. 

Boss, J.— -This is an application made by an assessee under 
Sec. 66 (3) of the Indian Income-tax Act following upon an un- 
successful application to the Commissioner of Income-tax under 
Sec. 66 (2). The application asks that a mandamus do issue to the 
Commissioner calling upon him to state a case. It is conceded 
that the application fails unless there is some point of law for the 
Income Tax Commissioner to state. In our opinion, it fails be- 
cause there is no point of law. 

The case raises two questions both of which, in our opinion, 
are questions of fact and neither of them is capable of forming the 
subject-matter of a case unless it is possible to say that the conclu- 
sions of fact arrived at by the assessing officer have been arrived 
at either without any evidence whatever or because he has 
misdirected himself. It is said that he has misdirected himself 
here by viewing the circumstances from a wrong angle due to 
the fact that he has persuaded himself that the various steps 
taken by the assessee, which will be mentioned hereafter, 
are steps taken simply to defraud the income tax law ; and it 
is as a qonsequence of this basis that he has arrived at his 
conclusion. 

The facts of the case are very clearly stated and at considera- 
ble length in the assessment order and we do not propose to re- 
capitulate them at any length. Put broadly it may be said that 
we are concerned with two firms Baghavandas Harkishandas, (the. 
assessee) and Narayandas Eedarnath. The first major question 
that arises is whether the firm of Baghavandas Harkishandas, as 
at present constituted, is entitled to be registered. Begistxation 
under the Income tax Act has been refused on the ground that as 
at present constituted it is a fictitious firm comprising of a number 
of persons included for no hona fide reason but merely for the 
purpose of increasing the number of shares into which the profits 
can be divided for income tax purposes. The question is : Is there 
evidence to support that conclusion ? The matter has already 



178 


INCOME TAX BBPOBTS 


[VOL. VI 


beea the sabject of a decision between the Income tax authorities 
and the assessee, for when the constitution of the firm was exactly 
the same as at present, the income tax authorities challenged the 
genuine nature of the firm, held that eleven of the members were 
mere names added to swell the number of shares simply for income 
tax purposes, and refused to register the firm. The necessary ob- 
jections were taken ; the decision was contested, the matter got 
as far as an application to the Commissioner under Sec. 66 (2) and 
the application failed. There was no application made for the 
stating of a case under Sec. 66 (3). So far, therefore, as that year 
of assessment was concerned, the matter stood thus ; that the in- 
come tax authorities had held that this firm was not a genuine 
firm containing a large number of partners and could not be re- 
gistered under the Income Tax Act. That decision had been 
contested as far as the Commissioner but the High Court had 
not been applied to for an order calling upon the Commissioner 
to state a ease. So far as the next year of assessment, the one 
under consideration, is concerned, the same dispute was raised ; 
the matter was further considered. The same conclusion was ar- 
rived at. The assessee now applies under Sec. 66 (3). 

The broad facts on which the Income tax authorities came to 
the conclusion that the firm was not a genuine one can be stated 
as follows : 

The firm had formerly consisted of the managing members of 
three joint Hindu families, the heads of those families having join- 
ed together to carry on business. That is a perfectly normal thing 
to find in this part of India. Next we find the number of the 
partners increased by eleven. The eleven new members are all 
women ; one is the wife of one of the former partners, the others 
are wives of the various sons of the three managing members. 

Bearing in mind the legal incidents which follow the mem- 
bership of a joint Hindu family, bearing in mind the interest or 
the lack of interest which such women would have in the property 
of the joint Hindu families concerned, bearing in mind, the past 
history of this firm, we are clearly of the opinion not only that 
the income tax authorities were justified in the view they took as 
to the nature of the alleged new firm but we fail to see how they 
could come to any other conclusion than the conclusion they have, 
viz., that the addition of the eleven names had no purpose or mean- 
ing except to enable the assessee to increase the number of share- 
holders for income tax purposes. That disposes of the first point, 
for the conclusion reached amounts to this : that the finding of 
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faot does not proceed on the evidence, nor does it proceed on a mis- 
direction : and therefore no point of law arises. 

The second point relates to a development of the manoeuvre 
which failed in the year of assessment 1931-32. The Income tax 
authorities having held that the addition of these names to 
this firm was merely for purposes of evading liability under the 
income tax laws, an attempt was made to get away from this 
income tax authority and get assessed by the Bombay income 
tax authorities. The plan of campaign appears to have been as 
follows : The firm that would have been assessed by the Nagpur 
authorities, vtA.jthe assesses firm Baghavandas Harikishandas, pur- 
ported to transfer the business and all its assets and rights to the 
firm of Narayandas Kedarnath in Bombay. Section 26 (2) of the 
Income Tax Act would operate to entitle the transferring assessee 
to resist assessment in Nagpur and have the assessment made in 
Bombay. The question thereupon arose whether that transfer 
was unreal or not. Again it is said that the Income Tax authorities 
have had their view coloured by the suspicion that the whole thing 
was simply an expedient to evade income tax liability. It is 
said that it is a real transfer and the mere fact that it results in a 
lessened income tax liability does not make ineffective what is 
lawful. Granted the premises, we have no doubt about the 
conclusion. 

There are two difficulties however, in the present applicant’s 
way either of which is alone fatal. The first is that Sec. 26 (2) 
only applies if the transfer is before the assessment. All that took 
place before the assessment was an agreement to transfer and it is 
not disputed that at all relevant times there was no actual convey- 
ance. There was nothing done to carry out the agreement. There 
has been some mention before us of Sec. 23- A of the Transfer of 
Property Act, but if one thing is clear about that much debated 
section, it is that it does not create a transfer where there is no 
completed transfer. It merely enables a person who is entitled to 
call for a transfer to raise certain defence. In our opinion, the fact 
that there was no transfer at all material times puts an end to the 
claim of this assessee to be relieved of assessment here and to have 
the assessment made in Bombay. 

The second difficulty is that here again there is no point of 
. law involved unless there is no evidence to support the finding of 
fact. The finding of faot is to the effect that the transfer is unreal. 
When one looks at the circnihstanoes of the case it is apparent 
that the transfer is a mere expedient to evade assessment by an 
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authority that has shown an intention to deal with the realities. 
Here the purchasing and transferring firm comprise the same in- 
terests. The transferor firm consists of the three heads as above 
mentioned and the eleven women, and the transferee firm consists 
of the same three heads of . the same families, together with the 
husbands of ten of the ladies (one of the eleven ladies is the wife 
of one of the three managing members), and three other persons 
(whose exact relationship has not been made clear) who are also 
members of one or the other of the three families. Again, bearing 
in mind the legal incidents of membership of a joint Hindu family, 
bearing in mind that in substance this is a firm comprised of the 
members of three Hindu families represented by their heads origin- 
ally and that all these subsequent changes merely consist in adding 
names of other members which, so far as we can see, do not in the 
least alter the share in the profits coming into the various families, 
or the liabilities of the families, the transfer by the one firm 
comprising the three heads, the husbands of ten of the said women, 
and three other members of the family would have no reality at 
all. It is as though A.B.C. were transferring to A.B.C. This is 
the view the income tax authorities have taken of the matter, and 
we think it is the right one. It is th : sort of view that would be 
taken without any assumption that this was an attempt to evade 
income tax law. It follows directly, once it is seen that this firm 
is really madeupof three joint Hindu families, represented origin- 
ally by the three managing members, mediately by the same three 
and a number of female members, and finally by the same three 
and a number of male members, the later additions making no 
practical difference. 

It follows, in our opinion, that there is no point of law arising 
which would justify us in calling upon the Income Tax Commis- 
sioner to state a case. The application accordingly fails and is 
dismissed with costs which we fix at Bs. 75. 

[In the Madras Hkjh Court]. 

MANICKAM CHETTIYAE 

V. 

INCOME TAX OEFICEE, MADUEA. 

Lbaoh, 0. J., Varadaohariab, J., and Mookbtt, J. 

December 16, 1937. 

Inoomh Tax Debt — Pbioritx — Mode op Eboovert — 
Assets Ebabisbd Bt Co^rt in Execution of Decree Acainst 
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Assbssbb — Application By Income Tax Oppicbb to Oottbt Fob 
Payment op Abbbabs op Income Tax — Maintainability — In- 
HBBBNT PoWBB OP COOBT To OBDBB PAYMENT — INCOME TAX AoT 
(XI OP 1922), Sec. 46. 

In execution of a money decree against a person certain pro- 
perties belonging to him were attached and brought to sale. The 
Income Tax Officer who had made an order against him for pay- 
ment of a certain sum of money as income tax, made an application 
to the Court, for an order directing payment to him out of the sale 
proceeds, of the amount of income tax due to the Grown : Held, that 
the income tax debt had priority and the Court had inherent power 
to make an order on the application for payment of moneys due to 
the Crown. Sec. 46 of the Income Tax Act is not exhaustive of the 
remedies of the Crown to cover arrears of income tax and does 
not preclude an application of this nature ; it is not also necess- 
ary for the Grown to obtain a decree agannst the assessee or to 
effect an attachment before making such an application. 

Gases referred to : 

Anantapadmanabhaswami V. Official Ebobivbb, Skccndba- 
BAD [1933] (I.L.R 56 Mad. 406). ' 

Deputy Oommisbioneb op Police ti. Vbdantam [1986] (I.L. 
E. 69 Mad. 428; 69 M.L.J. 832). 

Gayanoda Bala Dassbb v. Butto Kbisto Baibaqbb [1907] 
(33 Gal. 1040). 

Henley & Go., In re [1879] (9 Gh. D. 469). 

Kbishnaswamy Mudaliab V . Official Assignee op Madbas 
[1903] (13 M.L.J. 278 ; I.L.E. 26 Mad. 643). 

Eamachandba V. PiTOHAiKANNi [1884] (I.L.E. 7 Mad. 434). 

SoNiBAM Eambshub V. Maby Pinto [1934] (1934 I.T.E. 68 ; 
I.L.E. 11 Bang. 467). 

Vabadachabi V. Sbpbbtaby op State [1936] (I.L.E. 69 
Mad. 872). 

Petition under Section 116 of Act V of 1908 and Sec. 107 of 
the Government of India Act praying the High Gonrt to revise the 
order of the Court of the District Munsif of Madura Town. 

K. Balasubramania diyar, for the Petitioners. 

N, Sreenivasa Aiyangar for Government Pleader, for the 
Eespondents. 

Mr. Justice Yaradachariar before whom the case came on for 
hearing made the following order : 

1 — 34.35 
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ORDER OF REFERENCE. 

Vabaoaohabiab, J. — Mr. Balasubramania Aiyar raised two 
qaestions before me, in support of this revision petition. On one 
of them 1 feel little doubt, but the other point is one of some im- 
portance and, notwithstanding the reliance placed on behalf of the 
Government on the decisions in Deputy Commissioner of Police v. 
Vedomtam and Soneram Bameshur v. Mary Pinto, I think that it 
should be considered by a Division Bench or even by a Full Bench 
if the Chief Justice so directs. 

This revision petition arises out of an application made by the 
Income Tax Officer of Madura South to the District Munsif of 
Madura Town, purporting to be under Sec. 151, C.P.O., and pray- 
ing that out of some monies in the custody of that court in the 
course of the execution of a decree obtained by the present peti- 
tioner against the assesses, the arrears of income tax due by the 
assessee, might be paid in the first instance. Two questions were 
raised before the lower court on behalf of the present petitioner, 
viz., (i) whether the Government’s claim was entitled to priority 
and (ii) whether, as a matter of procedure, the petition by the In- 
come Tax Officer to the civil court was sustainablq. On both those 
points the lower court held against the present petitioner and direc- 
ted payment to the Government in the first instance. Hence this 
revision petition by the decree-holder. 

So far as the priority of Government’s claim is concerned, 
I see no reason to differ from the view taken by the lower court. 
Mr. Balasubramania Aiyar relied on an expression of doubt 
in Bamaehandra v. Pitchaileanni as to the applicability in this 
country of the English doctrine relating to the priority of the Crown 
debts ; but I think the weight of authority in favour of the recog- 
nition of that priority even in this country is so strong that this 
expression of doubt cannot help the petitioner to any material 
degree, (Of. 69 Mad. 428 and Varadachari v. Secretary of State, 
Oayanoda Bala Dassee v. Butto Kristo Bairagee, Soneram Bame- 
shur V. Mary Pinto and the provisions in the Insolvency Acts 
relating to the priority of Crown debts). 

It is on the question of procedure that I have felt some diffi- 
culty. Some of the oases above referred to arose out of applications 
on behalf of the Government to recover court-fees payable to Govern- 
ment in pauper suits. There is no difficulty in supporting the main- 
tainability of the petition by Government in that class of oases, 
because the Civil Procedure Code treats the Government as a de- 
cree-holder to the extent of the court-fee payable and the ordinary 
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procedure under the ?3ode is available for the enforcement of that 
claim. In Soneram Bameshur v. Mary Pinto the petition related 
to the recovery of income-tax, and in that sense the case is directly 
in point ; but though the learned judge gave a ruling in favour 
of the maintainability of the petition, he also states that the 
application was not opposed on behalf of the respondents and 
that they consented to the payment. I am therefore unable 
to treat that decision as concluding the point. In Deputy 
Commissioner of Police v. Vedantam, Oobnish, J., was dealing 
with a claim for arrears of motor tax, and relying upon In Be 
Henley /£ Co., and on the decision in Qayanoda Bala Dassee 
V. Butto Kristo Bairagee the learned judge held that an application 
like the present must bo treated as maintainable The 33 Gal. case 
is not strictly analogous because it related to a claim for court-fee 
payable to Government in respect of which, as already observed. 
Government is in the position of a decree-holder. The proposi- 
tion that the declaration of a first charge on the subject matter of 
the suit does not preclude the Government from enforcing its 
claim as a decree-holder in other ways does not throw much light 
upon the question now raised before me. In Be Henley d Co., no 
doubt, recognised the right of the Crown to proceed otherwise than 
in the manner pointed out by the Inc*ome-tax Act, but in that case, 
as the application was made in the course of liquidation proceed- 
ings, an application would be the proper form. The Indian Income- 
tax Act of 1922 makes detailed provisions in Sec. 46 for the recovery 
of income tax. Certain powers are given to the Collector and cer- 
tain powers are given to the Income Tax Officer. I make no fur- 
ther reference to the provision relating to the Collector’s power 
because no application has been made in the present case by the 
Collector and the Act does not expect him to make an application 
but to exercise certain powers of his own. The Income Tax Offi- 
cer is authorised under certain conditions to adopt the procedure 
available for the collection of arrears of municipal tax or local rate. 
Provision is also made in sub-clause (5) for a requisition to persona 
paying salaries to assessees. It is a matter requiring consideration 
whether in view of these detailed provisions having been made by 
the statute itself for the recovery of assessment, it is permissible to 
recognise in addition an application to the ordinary civil court 
which mvAi prima facie be regarded as dealing only with the rights 
of litigants in the ordinary civil court. It may be that arrears of 
income-tax can be made the subject matter of a regular suit as a 
Crown debt ; but whether an application under Section 161, 0. 
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P. 0. or ander any general principle ot law was at all contem- 
plated by the Income Tax Act or by the provisions ot the O.P.O. is 
a matter abont which I entertain grave doubts, notwithstanding 
the respectful attention that I have given to the oases to which I 
have already referred. It is this point that I should like to be 
heard and decided authoritatively by a Bench subject to the order 
of the Chief Justice. The decision in C.M.P. 2088 of 1938 affords 
me no guidance because there was in that case distraint order issu- 
ed by the Tahsildar under the provisions of the Bevenue Becovery 
Act.” 

The case was heard by a Pull Bench. 

JUDGMENT. 

Leach, C. J. — The petitioner obtained a money decree against 
one G-ovinda Bao and in execution thereof attached certain move- 
able properties belonging to the judgment debtor and brought 
them to sale. Govinda Bao under an order of assessment dated 
the 28th August 1934 was required to pay a sum of Bs. 301-13-0 
by way of income-tax. He did not comply with the notice of de- 
mand for payment and on the 12th November 1934 a penalty of 
Bs. 10 was imposed by the Income Tax Officer because of the de- 
fault, thus increasing the total amount due by the assessee to Bs. 
311-13-0. Before the sale the Income Tax Officer filed an appli- 
cation in court asking for an order directing the payment out to him 
from the sale proceeds when the sale took place of the amount 
due to government by Govinda Bao. The sale in execution was 
in due course carried out but only realised Bs. 227-9-0. After re- 
serving the amount required for the costs of execution;,, the District 
Mnusif ordered the balance to be paid out to the Income Tax Offi- 
cer. The question which we are called upon to decide is whether 
the court had power to order the payment out of moneys due to 
government on mere application. 

I had occasion to consider this question in the case of 8one- 
ram Bemeshur v. Mary Pinto when sitting as a judge of the 
Bangoon High Court, and, following the decision of Sale, J., in 
Qayanodahala Dassee v. BvUo Eristo Bairagee, held that inasmuch 
as the Crown has priority over unsecured creditors in the pay- 
ment of debts the court can, on application and without a formal 
attachment being issued, order the payment of a Crown debt due 
by the debtor where there are funds in court belonging to the 
debtor. The District Munsif referred to this decision in his 
order. The order which I passed in that case was passed by 
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oonsent, and the only arguments were those addressed to the court 
on behalf of the Crown, but the question has been fully argued be- 
fore us to-day and I see no reason for changing the opinion there 
expressed. 

It has been suggested that inasmuch as Section 46 of the Indian 
Income Tax Act provides modes for the recovery of arrears of in- 
come tax the Grown is not entitled to adopt any different method. 
Sub-section (2) states that the Income Tax Officer may forward to 
the Collector a certificate under his signature specifying the 
amount of arrears due from an assessee, and the Collector, on re- 
ceipt of such certificate, shall proceed to recover from the assessee 
the amount specified as if it were an arrear of land revenue. Without 
prejudice to any powers of the Collector in this behalf he shall for 
the purpose of recovering the amount have in respect of the attach- 
ment and sale of debts due to the assesses the powers which under 
the Code, a civil court has in respect of attachment and sale of 
debts due to a judgment debtor for the purpose of the recovery 
of an amount due under a decree. By Sub-section (8) it is provided 
that in any area in respect of which the Commissioner has 
directed that any arrears may be recovered by any process en- 
forceable for the recovery of an arrear of any municipal tax or 
local rate imposed under any enactment for the time being in force 
in any part of the province, the Income Tax Officer may proceed 
to recover the amount due by such process. Under Sub-section (5) 
if any assessee is in receipt of income chargeable under the head 
“ salaries ” the Income Tax Officer may require the employer to 
deduct from his salary what is due by way of income-tax. This 
section, ho'Vfi^ever, does not profess to be exhaustive and it cannot 
without express words to that effect take away from the Crown 
the right of enforcing payment by any other method open to it. 
Therefore I do not regard Section 46 as imposing a bar to an appli- 
cation of the nature of the one we are now concerned with. 

The learned advocate for the petitioner then contends that as 
a private person cannot enforce payment without first obtaining a 
decree the Grown is in the same position. The argument is that 
a private person is governed by the provisions of the Civil Procedure 
Code and as there is nothing in the Code which places the Crown 
in a different position the procedure there contemplated must be 
followed. I am unable to agree. This argument ignores the spe- 
cial position of the Grown, the special circumstances and the court’s 
inherent powers. It cannot be denied that the Grown had the 
right of priority in payment of debts due to it. It is a right which 
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has always existed and has been repeatedly recognised in India. 
If the Crown is entitled, as it is, to prior payment over all unse- 
cured creditors the position of secured creditors does not arise. I 
see no reason why the Crown should not be allowed to apply to the 
court for an order directing its debt to be paid out of money in 
court belonging to the debtor, without having to file a suit. Of 
course it must be a debt which is not disputed or is indisputable. 
In this case the debt represents money due to the Crown under the 
Income Tax Act and the demand of the Income Tax Officer is not 
open to question. 

What would be the effect if the Crown were not able to apply 
to the Court for the withdrawal of the money in a case like this? 
According to the argument it would mean that the Crown would 
have to file a suit against the debtor and the opposing creditor and 
then obtain an interim injunction preventing the money from be- 
ing withdrawn from court pending the decision of the suit. When 
the suit comes on for hearing the court would be bound to decree 
it. Therefore there would be not only a great waste of the time 
of the parties and of the court, but the opposing creditor would 
run the danger of being mulcted in costs. 

The court must pay money in its hands out to the person en- 
titled to it. If the court were asked to pay out money to A with 
the certain knowledge that the money belonged to B it would 
naturally decline to do so and would make sure that B got it. 
Here, the Crown is entitled to the money in Court — there is no 
question about this — and asks the court to pay it out. The 
right to payment being indisputable, justice requires that it 
should be paid out to the Crown and formal application for pay- 
ment has been made. It seems to me that both right and con- 
venience demand that the court should exercise its inherent 
power. 

At one stage the learned advocate for the petitioner suggested 
that the attachment having taken place the petitioner was in the 
position of a secured creditor. This argument is not open to him 
in view of. the decision of a Eull Bench of this court in Krishna- 
swand Mudaliar v. Official Assignee of Madras. He did suggest 
that this decision had been overruled by the Judicial Committee in 
Qummidelli Anantapadmanabhaswami v. Official Receiver of 
Secunderabad, but it is clear from a perusal of the report that their 
Lordships there refused to go into the question and reserved their 
decision for a future occasion. Consequently we have got to accept 
the decision in Krishnaswamy Mudaliar v. Official Assignee of 
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Madras as stating tbe^aw correctly ; and the petitioner is not in 
the position of a secured creditor. 

The learned advocate for the petitioner has also argued that 
unless there is some statute which espressly authorises a petition 
of this nature the petition cannot be maintained. 1 have in effect 
already dealt with this question and it follows from what I have 
said that I do not consider that a special Act of the legislature is 
required to enable the Crown to apply to the court for payment 
out of money to which it has an undoubted right. 

In the case of the Deputy Commissioner of Police, Madras v. 
Vedantam, Cornish, J., took the same view. There, money was due 
to the Crown as arrears of tax under the Motor Vehicles Taxation 
Act. The learned judge also relied on the judgment of Sale, J., in 
Gayanoda Bala Dassee v. Butto Eristo Bairagee. 

For these reasons I am of the opinion that the District Munsif 
came to the correct conclusion and his order should not be distur- 
bed. The petition will be dismissed with costs. 

Vabadaohaeiab, j. — My doubts have been indicated in the 
order of reference. I am not able to say that they have been wholly 
dispelled. They are, however, not serious enough to warrant my 
dissenting from the conclusion which my Lord and my learned 
brother have reached on what is after all a question of procedure. 
Even when making the reference I felt no doubt as to the right of 
the Crown to priority. I may add that the balance of convenience 
certainly seems to be in favour of the view indicated in the judg- 
ment just delivered. I, therefore, agree with the order dismissing 
the petition with costs. 

Mookbtt, j.*— I agree with my Lord the Chief Justice. It 
must be remembered that the court holds the money for the pur- 
pose of paying it to the person entitled to it, and in this Presidency 
so long as the decision in Erishnaswamy MudaUar v. Official 
Assignee of Madras is law, as it undoubtedly still is, there is no 
difficulty with regard to third parties claiming prior rights by way 
of attachment. The position being so, this case does not seem to 
present any difficulty. As a matter of expediency it is obvious 
that the course adopted here is the better. The alternative seems 
to be this, as has been pointed out by my Lord the Chief Justice , 
a suit is filled with regard to a matter which the defendant cannot 
contest and the only result is that there is delay and unnecessary 
expenditure for the parties. What happens under the present pro- 
cedure ? Here is this money lying in court for the purpose of being 
paid out to the person who is entitled to receive it. The Crown 
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goes to the court and says, “ Here is a debt which is due to me 
about which there can be no dispute.” 1 consider that under 
those circumstances the court can rightly invoke its power under 
Sec. 151, O.P.O., in making the payment to the person entitled to 
it. Cornish, J., in the case to which my Lord has referred. Deputy 
Commissioner of Polios, Madras v. Vedcmtam, draws attention to a 
decision from which I have derived assistuince, In Be Henley d Go. 
In that case a Bench consisting of James, Brett and Cotton, L. JJ., 
emphasised that the fact that a remedy is given by a statute for the 
recovery of a debt due to the Crown in no way takes away the 
right of the Crown to invoke other methods if it thinks fit. 

I agree that the decision of the court below is right and that 
this petition should be dismissed with costs. 

Petition dismissed. 


[In the House op Lobds]. 

MOSS EMPIRES LTD. 

V. 

INLAND REVENUE COMMISSIONERS. 

Loed Atiqn, Lobd Thankbbton, Lobd Macmillan, Lobd 
Wbicht, Lobd Mauoham. 

June 24, 1937. 

AgBBEMBNT — COMPANT OuABANTEED PaXMENT OF DIVIDENDS 

OF Anothbb Company fob five ybabs— Company pboviding Net 

SUMS BBQUIBBD FOE PAYMENT OF DIVIDENDS AT A FIXBBEATB, LESS 

Tax — Sums so Peovidbd tbbatbd by guabantoes as a tbadb 

BXPBNSB IN COMPUTATION OF PBOFITS — INOOMB TAX—** ANNUAL 

PAYMENTS OHAEGBD WITH TAX UNDBB SCHEDULE D.” ** NOT 

WHOLLY PAYABLE OUT OF PBOFITS OB GAINS BEOUGHT INTO 

Ghabgb ’’.—Income Tax Act 1918 (8 & 9 Oeo. 6. c. 40), Sohbd. 
D, Case III, e. 1 (a). All Schedules Rules, b. 21— Einanob Act, 
1927 (17 & 18 Oeo. 6, c. 10), Sec. 26. 

The appellant company guaranteed the payment of a fixed 
dividend of l^per cent {less income tax) for each of the first five 
financial years on the ordinary shares of another company. Sums 
were paid to meet the dividends each of the fime years, and in each 
of those years, the appellants in computing the amounts of their pro- 
fits and gains for tax purposes, were permitted to deduct the sum 
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paid under the agreement, as being a disbursement or expense 
wholly laid oui for the purposes of their trade. Consequently the 
payments were not “ payable out of profits or gains brougM into 
charge ” and thus satisfied one of the conditions of the applicabili- 
ty of rule 21 of the All Schedules Buies of the Income tax Act 
1918. For the first five years assessments were made in respect of 
the sums paid by the appellants under the agreement. At the re- 
quest of the appellants the Special Commissioners stated the fol- 
lowing questions for the opinion of the Court : Whether the sums 
payable under the guarantee by the oppellants were annual pay- 
ments from which income tax was deductible and, if so whetther 
the appellants were correctly assessed under rule 21 of the General 
Buies amended by the Finance Act 1927, See. 26 ; Held, that the 
sums so provided annually were annual payments charged with 
tax under Schedule D and, it being admitted that they were not 
payable out of profits or. gains brought into charge, the guarantors 
were bound to deduct and account for the income tax thereon. The 
annual payments made had the necessary quality of recurrence and 
were within the terms of rule 21. 

Interlocator of the First Division of Coart of Session (1916) 
S.O. 531) affirmed. 

Case referred to : 

Mabtin V. Lowbt [1926] (96 L J.E.B. 379 : (1927) A.O. 312). 

The facts are stated in the judgment of Lord Macmillan. 

The arguments wele heard on Jane 1 and safdciently appear 
in the judgment of Lord Macmillan. 

Latter, E. C., and B.H.S Calver (of the Scottish Bar), for the 
appellant Company. 

J. B. Wardlow Burnet (E. C., of the Scottish Bar) B. P. Hills 
and T. B. Simpson (of the Scottish Bar), for the respondents. 

Lobd Axeib. — My Lords, I have had the advantage of being 
able to read in advance the opinion which is about to be delivered 
by ray noble and learned friend Lord Macmillan. I entirely agree 
with it and I have nothing to add. 

Lobd Thabxbbxok. — My Lords, I have had the same privilege 
of considering the opinion about to be delivered by my noble and 
learned friend Lord Macmillan and also an opinion about to be 
delivered by my noble and learned friend Lord Maugham. 

Lobd Maomidlan. — The question is whether certain pay- 
ments made by the appellants in fulfilment of an obligation under- 
taken by them in an agreement dated January 31, 1928, were 
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“ aaaaal payments ” charged with tax under uonedule D within 
the meaning of paragraph 1 of rule 21 of the Q-eneral Buies appli- 
cable to all schedules of the Income tax Act, 1918. If so, then it 
was the duty of the appellants under the rule on making the pay- 
ments to deduct therefrom income tax at the current rate and to 
account to the Commissioners of Inland Beveuue for the tax so 
deducted. 

The parties to the agreement in question were (1) the appel- 
lants and Theatre Royal Drury Lane, Ltd., thereinafter called 
“ the guarantors ” (2) two named gentlemen on behalf of them- 
selves and all other holders of ordinary shares in Dominion Theatre 
Ltd., thereinafter called “ the trustees ” and (3) Dominion Theatre 
Ltd., thereinafter called the “ Company ”. It is unnecessary to 
detail the circumstances which led up to the agreement or the busi- 
ness reasons which induced the parties to enter into it. In the re- 
citals it is stated that the holders of the ordinary shares of Domi- 
nion Theatre Ltd., were entitled to receive a fixed preferential di- 
vidend at the rate of 7i per cent per annum on the capital paid up 
thereon out of the profits of the company available for distribu- 
tion and determined to be distributed by way of dividend. The 
purpose of the agreement was to ensure the payment of this return 
on the ordinary shares for five years, and with this object the ap- 
pellants and Theatre Royal Drury Lane Ltd., jointly and several- 
ly guaranteed and covenanted to and with the trustees, as trustees 
for and on behalf of the holders for the time being and from time 
to time of the said 250,000 ordinary shares of the Company, “ that 
in case the profits which may be avilable for distribution as divi- 
dend as aforesaid on the said 250,000 ordinary shares of the com- 
pany shall be insufficient to pay the said fixed dividend at the 
rate of 7^ per cent (less income tax at the current rate) for each 
of the first five financial years of the Company ending on the 30th 
day of January 1933, the gua^ntors will make up and pay to the 
trustees in respect of each and every such five years a sum equi- 
valent to the amount by which the profits available as aforesaid 
shall fall short of the sum required to pay the aforesaid dividend 
(less tax for any year during the said period of five years) or in 
case there shall be no profits available for distribution as aforesaid 
in respect of any of such years then the guarantors will pay to the 
trustees a sum equivalent to the sum required to pay the fixed di- 
vidend at the rate of per cent per annum (less tax) on such or- 
dinary shares for that year. Provided and it is hereby declared 
that in such last mentioned event the liability of the guarantors 
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shall be limited to a sum equivalent to the sum which would have 
been payable by way of fixed dividend at the rate of 7J per cent, 
per annum on the ordinary shares for that year if there had 
been profit of the company available for distribution in respect 
thereof. 

Clauses followed providing that all sums paid by the guaran- 
tors should be distributed by the trustees or by the company 
amongst the ordinary shareholders in the same proportions as if 
they were distributions by way of fixed dividend that any sums so 
distributed were to be deemed to be pro tanio payment and satis- 
faction of the 7^ per cent, dividend ; and that in case in any year 
the profits available for distribution should not be sufficient to pay 
the 7i per cent, dividend the company should notify the guaran- 
tors of the sum “ required to raalre up the said fixed dividend to 
7J per cent, per annum (less tax) or to pay the said fixed dividend ”. 

In each of the five years covered by the agreement the ap- 
pellants were called upon to make payments under their obligation. 
In some of the years the company made no profits, in others the 
profits made were insufficient to pay the 7J per cent dividend in 
full. The sums so paid by the appellants (as now adjusted) were 
as follows (shillings and pence discarded) : 



£. 

1929 ... 

... 3,322. 

1930 ... 

... 7,488. 

1931 ... 

... 1,666. 

1932 ... 

... 6,797. 

1933 ... 

... 7,031. 


It is to be noted that tlie sum which the appellants paid in 
each case was their share of the amount less tax required for the 
payment of the 7^ per cent. Thus in the last instance where the 
company made no profits the sum of £ 7,031 which the appellants 
were called upon to pay was calculated as follows : 

£> s. 

860,000 Ordinary shares at 74 per cent 18,780 0 

Less tax at 6s. per £. 4,687 10 

14,062 10 

Whereof one half. 7,031 8 


In each of the five years the appellants in computing the 
amount of their profits and gains for tax purposes, were per- 
mitted to deduct the sum paid under the agreement as being a 
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disbursement or expense wholly and exclusively laid out or ex- 
pended for the purposes of their trade. Consequently the payments 
were not “ payable out of profits or gains brought into charge ” and 
thus satisfied one of the conditions of the applicability of rule 21. 

The sums paid by the appellants and their co-obligants were 
duly utilised in paying to the ordinary shareholders a return of 7^ 
per cent, less tax on their shares. In at least two instances di- 
vidend warrants in ordinary form were sent out by the company 
to the shareholders with the usual certificate that income-tax had 
been deducted and had been or would be duly accounted for to the 
proper officer. 

For the five fiscal years 1928-29 to 1933-34 assessments were 
made in respect of the sums paid by the appellants under the agree- 
ment. The appellants appealed to the Special Commissioners who 
affirmed the assessments and at the appellants’ request stated for 
the opinion of the Court the two following questions : (1) Whether 
the sum payable under the said guarantee by the appellant com- 
pany were annual payments from which income-tax was deducti- 
ble and, if so, (2) Whether the appellant company was correctly 
assessed under rule 21 of the said General Buies as amended by 
the Finance Act 1927, Section 26 ”. The First Division of the 
Court of Session (Lord Moncreifi dissenting) answered both ques- 
tions in the affirmative. 

At your Lordships’ bar it was argued for the appellants that 
the payments were not annual payments inasmuch as they were 
casual, independent, not necessarily recurrent and throughout sub- 
ject to a contingency. This argument commended itself to Lord 
Moncreiff, but I am unable to accept it. There was a^continuing 
obligation extending over each and all of the five years to make a 
payment to the trustees for the shareholders in the event of the 
company earning no profits or insufficient profits. The fact that 
the payments were contingent and variable in amount does not 
affect the character of the payments as annual payments. Buie 21 
is not primarily a charging section but is part of the machinery of 
collection. The charging enactment is to be found in rule 1 of 
Case III, Schedule D, whereby tax is imposed on any interest of 
money whether yearly or otherwise or any annuity or any other 

annual payment payable as a personal debt or obligation 

by virtue of any contract ”. I am of opinion that the payments in 
question fall within these words. 

Appellants’ counsel sought to argue contrary to the admission 
recorded in the Lord President’s opinion — that the sums paid were 
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not payments of income, inasmuch as they were payments made in 
lieu of income or by way of compensation for not receiving income, 
but I am quite unable to accept this view. The payments were 
indisputably income in the hands of the recipients. 

There was some discussion as to the correct interpretation of 
the obligation undertaken by the appellants. Was it to pay one half 
of the gross sum required to pay or make up the dividend with the 
right (and duty) to deduct the tax when making payment ? Or was 
it to pay one-half of the net sum required to pay or make up the 
dividend after deduction of tax ? To take the last year as an illus- 
tration — Was the obligation to pay one half of £ 18,750 with the 
right to deduct tax or was the obligation to pay one half of £ 14,062. 
It is unnecessary to determine this point, for, whichever be the 
true reading the appellants were, in my opinion, bound when 
making payment on either basis to deduct and account for tax. It 
may, however, be pointed out that on the first basis the sums allow- 
ed to be deducted by the appellants as disbursements, as also the 
sums assessed, would have been different from those actually allow- 
ed and assessed : while on the second basis the agreement would 
not achieve its purpose, for the payments, if the appellants retained 
out of them the tax payable, would not be sufficient to put the 
company in funds to make a distribution of 7} per cent, less tax 
among the shareholders. 

Being of opinion, as I am, that the payments in question were 
“ annual payments charged with the tax under Schedule D ” and it 
being admitted that they were not “ payable out of profits or gains 
brought into charge ”, I move your Lordships to affirm the interlo- 
cutor of th§ First Division of the Court of Session and dismiss the 
appeal with costs. 

Lord Wright. — My Lords, I agree with the opinion which 
has just been delivered by my noble and learned friend Lord 
Macmillan. I have also had the advantage of reading in print the 
opinion about to be delivered by my noble and learned friend Lord 
Maugham, in which I also concur. 

Lord Maugham. — I have had the advantage of reading the 
opinion of my noble and learned friend Lord Macmillan, with 
which I entirely concur. I will only add for myself some brief ob- 
servations. The sole difficulty in the case, as I see it, is the question 
whether sums paid under the agreement of January 31, 1928, were 
“ annual payments ” within the language of rule 21, of the Gleneral 
Brules of the Income Tax Act 1918. The sentence runs “Upon 
payment of any interest of money, annuity or other annual pay- 
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menfc elc., and the charging section is to be found in Schedule D, 1, 
(b) taken with the words of rule 1 applicable to Case III of that 
schedule as stated by my Lord. 

It is, I think to be noted that we are not concerned here with 
the case of annual profits or gains arising from a trade as to which 
the decision in Martin v. Lowry would be decisive to show that in 
that context “ annual ” means “ in any one year In rule 21, 
“ annual ” must be taken to have, like interest on money or an 
annuity, the quality of being recurrent or being capable of recur- 
rence. The payments we are concerned with were bo continue for 
five years, subject to their being required to make up the guarante- 
ed annual dividend, and were plainly payments intended to supple- 
ment so far as necessary, the income of the recipients during each 
of the years in question. In these circumstances, I am of opinion 
that they had the necessary quality of recurrence and are within the 
terms of rule 21. In so deciding I apprehend that your Lordships 
are not travelling in any way beyond the existing decisions with 
regard to “ annual payment ” in that rule. On the other point I 
cannot usefully add anything to what has fallen from my noble 
and learned friend. 

Lobd Atkin. — My Lords, I ought to add that I also agree with 
the opinion which has just been delivered by my noble and learned 
friend Lord Maugham. 

Application dismissed. 


[In the EANdooN High Coubt]. 

00MMI8SI0NEE OE INCOME TAX. BUEMA 

V. 

N. S. A. E. CONOEEN. 

Sib Goodman Eobbbts, O.J., Mxa Bit, J. and Dtjnkdet, J. 

Eebruary 8, 1938. 

Business Expbnditubb — Monbt-lendino Business — In- 
come Compbising Non- Taxable Agbioultubal Ebobipts — Ex- 
pbnditubb BOB Babning Such Ebobipts, Whbthbb Allowable — 
English and Indian Law — ^Difpbbbnobs '-Indian Income Tax 
Act (XI OP 1922), Secs. 4 (3) (viii) and 10 (2) (ix). 

Where an assesses' s income from business comprises both agri- 
ouUural income which is exempt from tax and other taxable income, 
the assessee is not entitled under Sec. 10 {2) (ix) of the Income-tax 
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Act to deduct from such taxable income the expenditure incurred 
for the purpose of earning the agricultural income. 

8. A. 8.8. Ghellappa Ghettiar's Gase (1987 I.T.B. 97) dis- 
sented from. Hughes v. Bank of New Zealcmd (1986, 3 All. E.B. 
975) distinguished. 

Cases referred to ; 

Ghellappa Ohbttiar, S. A. S. S. v. Commissioner op Income 
Tax, Madras [1937] (I.L.B. 1937 M. 734; 1937 I.T.B. 97). 

Hughes ®. Bank op New Zealand [1936] (3 All. E.B. 975). 

Maharaja op Darbhanga’s Case [1935] (I.L.B. 14 Pat. 623 ; 
1935 I.T.B. 135. 

Provident Investment Co., Ltd. v. Commissioner op In- 
come Tax, Bombay [1932] (6 I.T.O. 21) 

SOMASUNDARAM GhETTIAR V. COMMISSIONER OP INCOME TaX 

[1928] (2 I.T.C. 505; 54 M.L.J. 436 ; A.I.B. 1928 Mad. 487). 

Case stated by the Commissioner of Income Tax, Burma, under 
Sec. 66 (2) of the Income Tax Act. 

The Commissioner’s statement of case was as follows : — 

CASE. 

“ Case stated under Sec. 66 (2) of the Income Tax Act, of ques- 
tion of law arising from the appeal of the assesses styled 
“ N.S.A.E. ” (Hindu Undivided Family), against their assessment 
for the year 1936-37 ”. 

The assessee has required reference of the questions copied in 
Annexure A. 

The question which I refer as presenting the material contest 
in law is : — 

“ The fissessee having a business which comprises both “ agri- 
cultural ” and other receipts, is he entitled under Sec. 10 (2) (ix) of 
the Act to deduction of all expenditure (including that incurred for 
the special purpose of realising the agricultural receipts), after ex- 
clusion of the gross agricultural rents in accordance with Sec. 4 (3) 
(viii) and 2 (1) (a) ? ” 

2. Statement of facts. — The assessee is a Ohettyar Family eng- 
aged in the usual type of Ohettyar money-lending business mainly 
at Toungoo, Ela, Yedashe and Oktwin in Burma. In the course of 
that business, a very large part of their loans proved unrealizable 
in cash ; and lands, etc., have been taken over to a large extent from 
defaulting debtors, and these are held (so' far as appears) pending 
opportunity for satisfactory realisations by sale. Meantime, rents 
are received therefrom. 
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3. The exact particulars of account are intricate, by reason of 
the usual methods of Ohettyar accounting, the inter-connections 
of the branches, and adjustments made for income-tax purposes. 
There is neither a Balance Sheet, nor complete Profit and Loss 
accounts (separate or consolidated). The returned particulars for 
each “ Agency ” comprise on the one side only the “ Non-agricul- 
tural ” receipts; and on the other, all expenses (other than certain 
special items such as Land Revenue which seem to have been 
taken direct into the unreturned “ Agricultural ” account). Vari- 
ous “ adjustments ” of the figures were then appended, to bring 
the nett difference- figures into line with the standard income-tax 
treatment ; and these comprised inter aha “ add- backs ” for the 
reduction of the expense-deduction figures, by amounts purporting 
to be the estimated parts of establishment costs attributable to the 
agricultural activities. 

These latter exclusions, which totalled Bs. 5,500 were increas- 
ed by Bs. 9,719 on re-estimation by the Income tax Officer. 

By the time the assessment order was passed, however, the 
assesses had seen the Madras decision in S.A.S.S. Chellappa Chet- 
tiyar (1937 I.T.B. 97 ) ; and appealed on its decided principle, 
(but only in respect of the Income tax Officer’s exclusions), 
thus : — 

“ Your petitioner objects to the following add-backs made by 
the Income tax Officer : — 

Charges for supervision of lands further disallowed : — 


Toungoo 

... Bs. 

2,784 

Ela 

• •• 

860 

Yedashe 

••• » 

* 1,586 

Oktwin 

••• f* 

4,600 


Total ... 

9,719 


Your petitioner begs to submit that the lands form part of the 
assets of your petitioner’s business and all expenses incurred in 
managing and supervising the same ought to be allowed under Sec. 
10 (2) of the Act. Your petitioner begs to refer to the recent 
Madras High Court decision in the matter of 8. A. S. 8. Chellappa 
OhetHyar. 

Wherefore your petitioner prays that the assessable income 
may kindly be reduced by Es. 9,719 and the assessment modified 
accordingly.” 
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4. By the appellate order copied as Annextire B, the Assistant 
Commissioner reduced the estimation-addition to Es. 6,924 : but 
negatived the claim in law that no exclusion of any kind should be 
made. 

There is no contest before me as to the proper attribution 
amounts, in themselves. 

The nett assessment as reduced in appeal is Es. 26,961 (Total 
Income). 

5. No other details of account appear to be required for the 
purposes of this statement ; but I annex (G) certain extracted details 
which may give a more concrete general picture of the business. 

6. Opinion of the Commissioner. — 1 do not think (with respect) 
that 8. A. 8. 8. Chellappa was rightly decided ; but I conceive that 
the crux lies rather in distinguishing the very weighty and quite 
unquestionable United Kingdom decision cited therein, Hughes v. 
Bank of New Zealand (16 A.T.O. 244 and 540). 

In that case, a non-resident had a branch " trading in London 
and the branch received certain interest income, as to which there 
were certain exemptions applicable for the case of a non-resident. 
The Grown sought nevertheless to raise tax, on the ground that 
because the items were part of the London “ Trade ” receipts, they 
should still come into charge under the “ trading ” case of Schedule 
D, despite those exemptions standing within other Schedules and 
oases. Failing in that contention, it was then claimed for the 
Grown that the corresponding expenditure (comprising both in- 
terest on borrowed capital and share of establishment expenditure) 
should be attributable accordingly, and only the nett amounts be 
held exempt-A-or to put it in another aspect, that only the expendi- 
ture attributable to taxable income receipts should be treated as 
expenses of the chargeable business. This also was negatived. 

7. The exact specialities of that decision need to be compared. 
Three respective exemption clauses were in issue and they 
were: 

Section 46 . — “ Securities with a condition that the 

interest thereon shall not be liable to tax.. shall be exempt 

accordingly.” 

Schedule 0, (3-eneral Eule 2 : “ No tax shall be chargeable in 
respect of the Interest ” 

Schedule D. Miscellaneous Eule 7 : “ All the provisions of 

Schedule G shall extend to the tax to be assessed and charged 

under this rule.” 

£-ss 
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The comparable clauses in our present issue are :■ — 

Section di (3) (viii) : “ This Act shall not apply to agricultural 
income.” 

Section S (1) : “ Agricultural income ” means any rent or 
revenue derived from land which is used for agricultural purposes 
and is either assessed to land revenue in British India or etc.” 

The expense-deduction clause in issue in the United Kingdom 
case was 

Schedule D, Cases I and II, Buie 8 : (per M.E.) — “ That is 
put in negative from, but it is generally, and I think correctly, 
treated as being capable of being turned back into positive enact- 
ment with the result that it provides that ‘ money wholly and ex- 
clusively laid out or expended for the purposes of the trade’ may 
be deducted.” 

Our comparable clause is : — 

Section 6 : “Save as otherwise provided by this Act, the fol- 
lowing heads of income, profits and gains, shall be chargeable to 

income tax in the manner hereinafter appearing, namely (iv) 

Business......” 

Sec. 10 (1) — “ The tax shall be payable by an assessee under 
the head “ Business ” in respect of the profits or gains of any busi- 
ness carried on by him. 

(2) Such profits or gains shall be computed after making the 
following allowances, namely (iii) in respect of capital borrow- 
ed for the purposes of the business the amount of the interest 

paid (ix) any expenditure (not being in the nature of capital ex- 

penditure) incurred solely for the purpose of earning such profits 
or gains 

8. The Court of Appeal held that the exemption-clauses were 
effective (on all the three groups of items in issue). 

As to the expense-deduction, it was taken on the footing that 
it was 'all one business (which as below I accept as applicable 
here). The Master of the Bolls said, " If I had been able to find a 
warrant for giving effect to (the Grown claim) in the language of 
the Act, I should certainly have done so, because it seems to me to 
be both a reasonable and a proper conclusion ”. But after distin- 
guishing cases as to “ several ” trades or activities, it was concluded 
here that there being only one trade, all the enacted expenses of the 
trade must on the terms of the statute be deducted from its 
chargeable receipts (only). 

9. Certain subsidiary clauses of our Act may perhaps be 
referred to. 
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Section 59 empowers the making of Bnles to : — 

“ Prescribe the manner in which the income, profits and gains 
shall be arrived at in the case of incomes derived in part from 
agriculture and in part from business. 

Eule 23 prescribes a treatment where agricultural produce is 
manufactured before sale — providing that “ an assessee shall be en- 
titled to deduct from such (business) income,” the market value of 
that produce and not his actual expenses in producing it. 

Buie 24 provides an arbitrary determination in respect of Tea 
production and manufacture, viz., that the whole shall be computed 
“ as if it were ” business, and 40 per cent, of the net amount shall 
be “ deemed to be income liable to tax. 

Attention should perhaps also be drawn to certain depart- 
mental instructions in paragraphs 39 (ix — xi) of the Mannai, rela- 
tive to tax-free securities : even though it is to be noted that this 
is a different matter fundamentally. 

10. In I.L.B. XIV Ecmgoon V58, it was held by DtTNKiiBy, J., 
that the leasing out of agricultural land to tenants and making 
advances ” was “ carrying on a business.” 3 I.T.O. 378, and 
Note 8 of the prescribed Beturn-form may be referred to. Despite 
the vague implication to the contrary in some of the clauses cited 
above, I have no hesitation in accepting the series of Madras deci- 
sions concluding that all the activities of a person in the position 
of this assessee are Business, and one Business. Some aspects of 
those activities may come to be chargeable under a prior specific 
Section of the Act and not its Section 10, but that is only the 
position described by Atkin, L.J., at page 318 of 15 T.O. (Salts- 
bury House). 

11. By* its Section 4, the applicability of our Act (i.e., to in- 
come ; “ though the tax is necessarily a tax upon persons, and only 
” in respect of ” their income) is more or less confined to income 
within the jurisdiction. It has always been held that foreign 
net losses — and a fortiori foreign expenses in detachment 
from the sectional local profits — are not deductible from the 
business that is within the jurisdiction. It will be enough to cite 
6 I.T.O. 21. 

There are very considerable oases where the foreign activities 
are part of one business extending within the jurisdiction. 1 do 
not see how the present assessee’s claim can be upheld without 
entailing consequentially the manifestly unreasonable reversal of 
those decisions. It would mean too, that (despite the limited 
allowance in Section 10 (2) (viii) far more than these assessees have 
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ever thought of claiming will come in to wipe out their money- 
lending profits — all their Land Eevenue. 

12. I do not think this totally unreasonable state of affairs 
does appertain. A part of something can very well lie outside the 
Act. Section 10 can only relate to what lies within it, the remain- 
ing part. That and that alone is the particular Business in con- 
sideration ; and it is only the profits of that part of the whole 
business that are to be computed after allowances which in this 
particular regard are specifically restricted to expenditure for pur- 
pose of such profits. That basis was expressly applied in 5 1.T.G. 
396 (salary of a receiver of a partly agricultural estate) Agra 
Spinning and Weaving, 24th November 1933 expenses of liquida- 
tors in part engaged on winding up and partly on running business 
and 9 I.T.O. 128 (P.O.) receipts partly ‘foreign’ and partly 
‘ mutual ’ and partly chargeable. 

13. The difference from the English case is that we are not 
dealing with an exemption from tax as such (like that on tax-free 
securities) ; but a complete exclusion from applicability of the Act. 

Perhaps on a casuistically literal version, none of the expen- 
diture in such a business would be “ solely ” for the purposes 
within the Statute. But it is never sought to construe the section 
so literally ; and as in 5 I.T.G. 396 and in Ohosh's Executors (Gal- 
cutta, 3rd March 1936) and more or less comparably 5 l.T.G. 188 
a sensible determination is made of the portion to be taken as 
“ solely ” attributable. Oonville and Conville (Lahore, 6th Feb- 
ruary 1936) is relied upon. 

14. One may imagine that it was probably not advisedly that 
in the exclusion of agricultural “ income ”, the legislature com- 
prised net income from {^riculture, etc., yet actual rents ^ross) of 
a landlord. (‘‘ Income ” simplieiter means net income 1 1.T.G. 11, 
24, 76, 346 ; and Privy Gouncil in 9 l.T.G. 182). This may for 
certain purposes leave complications ; and I think it very markedly 
does BO in regard to deduction of interest on borrowed capital if the 
whole net income fell to be determined and analysed into agricul- 
tural and non-agricultural elements for the purpose of an exemp- 
tion, the situation in that particular regard would be very different. 

But still, on the actual words which the legislature has 
employed, I have no doubt that the expenses left in consideration 
under the Allowance clause (ix) are only those for the purposes of 
“ such business ” as is left within the applicability of the Act. The 
expenses on the realising of rents are for the purposes only of that 
part of the business which is taken out of the applicability of theAot. 
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16. It will be convenient to record (for comparison) my view 
of the position as to Interest (which has actually been allowed in 
full, in agreement with the S.A.S.S. decision on that point). The 
assumption of fact is that the lands are held for realization as soon 
as a favourable opportunity arises. In 9 I.T.G. 82, your Lordships 
held (and I respectfully agree) that any difference on such realisa- 
tion against brought-in “ cost ” is in such circumstances account- 
able in the money-lending business. The assumption thus is that 
the lands are held, and correspondingly the capital invested, 
towards avoiding accountable loss in this accountable business. 
The capital is therefore used for the purposes of this detail of the 
business : even though it be also “ used ” incidentally for the 
agricultural purpose as well. 

I need not consider what the position will be either as to the 
principal valuation, or current interest charge apportionment 
in any instance where the retention of the land may be found to 
be solely with intention of landlordism. But I should apply 2 
I.T.O. 606 and the “ discontinued business ” cases, for the view 
that Section 10 (2) (iii) does not extend to capital initially borrowed 
but no longer standing borrowed for the purposes of the charged 
part of business (i.e., used therefor). I hope that before such 
cases arise here the legislature will have clarified the definition of 
Agricultural Income on lines suggested by paragraph 14 above, and 
I await Your Lordships’ decision upon the existing provisions, for 
my assistance in proposing such a clarification. 

16. I ought perhaps to comment further upon the 8.A.8.8. 
judgment, in its present applicability. 

It did not expressly deal with the wording of Section 10 (2) 
(ix), but stated that “ admittedly ” decision on that matter followed 
from that on sub-section (iii). Not only does the wording and its 
consequence differ substantially, actually in course of dismissing 
6 I.T.O. 397 this difference was expressly relied upon. 

The judgment also derives an argument from the view that 
Land Bevenue is an equivalent tax. Doubtless that taxation was 
the occasion for the present exclusion in issue : but I am unable to 
see what interpretative relevance that has. An agriculturist with- 
out chargeable income gets no relief in respect of these expenses. 
And certain classes of business which carry an enormously greater 
burden of other taxation (such as excise licences, or salt-manu- 
facture) do not get any income-tax relief whatever. 

17. In my opinion the answer to the question referred is in 
the negative. 
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Beference mcide by the Commissioner of Income Tax, Burma 
under Section 66 (2) of the Burma Income Tax Act, 1922. 

A. Eggar for the Commissioner. 

Clark with Mootham for the Assessee. 

JUDGMENT. 

DtoxIiBT, J. — In this reference under the provisions of 
Sec. 66 (2) of the Burma Income Tax Act, the question referred for 
our decision by the Commissioner of Income Tax, Burma, is as 
follows : — 

“ The assessee having a business which comprises both agri- 
cultural and other receipts, is he entitled under Sec. 10 (2) (ix) of 
the Act to deduction of all expenditure (including that incurred 
for the special purpose of realising the agricultural receipts) after 
exclusion of the gross agricultural rents in accordance with 
Secs. 4 (3) (viii) and 2 (1) (a) ? ” 

The material facts can be briefly stated. The assessees, N.S. 
A.E. Chettiar, a Hindu undivided family business, carry on the 
usual type of Chettyar banking business at various places in 
Burma. In the course of that business, they have taken over, in 
satisfaction of otherwise unrealisable debts, considerable areas of 
agricultural land, and having become the owners of this land, they 
lease it annually to tenants and receive as part of the profits of 
their business the rents realised from the tenants in respect thereof. 
The income tax return of the business for the 1936-37 assessment 
showed on the credit side only the “ non-agrioultural ” receipts, 
the rents and profits of the agricultural land owned by them 
being left out of account ; but on the debit side all expenses (ex- 
cept land revenue) were entered. The assessees themselves, in 
their return, deducted from the gross expenses a sum of Bs. 6,500 
as being that portion of their expenses which was attributable 
to the expenses of realising the agricultural income. The Income 
Tax Officer increased the amount of this deduction by Bs. 9,719 
and thereupon the assessee appealed to the Assistant Commissioner 
of Income Tax against this decision of the Income Tax Officer. 
Meanwhile they had be?n provided with a new ground of objection 
by the decision of the High Court of Madras in S. A. S. S. Ohel- 
lappa Chettiar v. Commissioner of Income Tax, Madras (1937 
I. T. E. 97) and relying on this decision they contended that 
no part of the sum of Bs. 9,719 ought to have been disallowed ; in 
fact, it was part of their contention that they were in error in 
themselves making the original deduction of Bs. 6,600. The 
Assistant Commissioner of Income Tax overruled this contention, 
but on a consideration of the facts he reduced the deduction 
from gross expenses made by the Income Tax Officer by a sum 
of Bs. 2,796. The question of law now before us for decision 
is whether, when the income of a business consists partly 
of rents and profits derived from agricultural land and partly 
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of receipts from other taxable sources, income tax shall be pay- 
able only on the taxable receipts less the gross expenditure incurred 
in carrying on the whole business, including the expenditure in- 
curred in carrying on that part of the business which is not sub- 
ject to tax. In our opinion, the answer to this question is clearly 
in the negative, and that only that portion of the expenditure 
which is attributable to the “ taxable. ” part of the business may 
be deducted. 

The section of the Income-tax Act under which the profits of 
a business are taxed is Sec. 10, and the part of this section which 
is relevant for the present purpose reads as follows 

10. “ (1) The tax shall be payable by an assessee under the 
head ‘ Business ’ in respect of the profits or gains of any business 
carried on by him. 

(2) Such profits or gains shall be computed after making the 
following allowances, namely : — 

(ix) any expenditure (not being in the nature of capital ex- 
penditure) incurred solely for the purpose of earning such profits 
or gains”. 

The Madras caso of 8. A. 8. 8. Ohellappa Chettiar was prin- 
cipally concerned with the application of the provisions of clause 
(iii) of Bub-sp.c. (2) of Sec. 10 to a business of the kind which we 
are now considering, and the question of the extent to which 
clause (ix) was applicable was merely incidentally considered in 
the last paragraph of the judgment, where the following sentence 
occurs : — 

“ The answer to the second question will admittedly follow 
from the decision on the first and the answer to it therefore is also 
in the affirmative 

This is the only reference to clause (ix) in the judgment, and 
no reasons for this decision are given, and plainly the decision 
went by default. We therefore refrain from further comment on 
the Madras case beyond saying that we by no means agree with 
the admission made before the Madras Court, that the decision 
regarding clause (ix) necessarily follows the decision regarding 
clause (iii). 

Before us, on behalf of the assessees great stress has been laid 
on an English decision of the Court of Appeal, Hughes v. Bank 
of New Zealand (1986, 3 All. E.E. 976), which was referred to in 
S. A. 8. 8. Ohellappa Gheitiar’s case as having been received in 
Madras after the arguments in that case had been heard. But ex- 
treme care, must be taken in applying English decisions to cases 
under the Burma lUcome-tax Act, because the scheme of the 
English Income-tax Act, 1918, and the scheme of the Burma In- 
come Tax Act, 1922, are entirely different. In England a per- 
son is assessed to income-tax in respect of his income, while 
under the Burma Act it is the income which is taxed. Under the 
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English Act no class of income is outside the scope of the Act, 
whereas by Sec. 4 (3) of the Burma Act the Act is made inapplica- 
ble to a number of classes of income. The English Act merely con- 
fers certain exemptions on a person in respect of his income up to a 
certain amount or of certain kinds, similar to the exemptions con- 
ferred on certain classes of income by the provisos to Secs. 8 and 9 
of the Burma Act. Moreover, the “ expenses deduction ” clause (if 
it may be so called) of the English Act is in different and far wider 
terms than that of the Burma Act. The rule in' the English Act in 
respect of such deductions reads : — 

“ In computing the amount of profits or gains to be charged, 
no sum shall be deducted in respect of — 

(a) any disbursements or expenses, not being money wholly 
and exclusively laid out or expended for the purposes of the trade, 
profession, employment or vocation.” 

The distinction between the expression “incurred solely for the 
purpose of earning such profits or gains ” and the expression “ ex- 
pended for the purpose of the trade, profession, employment or 
vocation ” is so manifest as to need no comment. The question 
before us for decision therefore has to be decided with reference to 
the provisions of the Burma Income-tax Act and a reference to 
decisions under the English Act will afford no assistance. 

Now, “ agricultural income ” is defined in Sec. 2, sub-section 
(1), of the Act, and so far as it is relevant for the present purpose 
means — 

(a) “ any rent or revenue derived from land which is used for 
agricultural purposes, and is either assessed to land revenue in 
Burma or subject to a local rate assessed and collected by officers of 
Government as such ; 

(b) any income derived from such land by agriculture ”. 

Section 4, sub-sec. (3), clause (viii) of the Act, enacts that the 

Act shall not apply to agricultural income. In Commissioner of 
Inoome4m, Bihar d Orissa v. Maharajadhiraj of Darhhanga 
(I.L.B. 14 Pat. 623) their Lordships of the Privy Council held that 
by this clause agricultural income is altogether excluded from the 
Act, howsoever and by whomsoever it may be received. 

Sec. 6 of the Act enacts — 

“ 6. Save as otherwise provided by this Act, the following heads 
of income, profits and gains shall be chargeable to income-tax in the 
manner hereinafter appearing, namely 

••• 

(iv) Business”. 

Sec. 4, sub-seo. (1) enacts— 

“ 4. (1) Save as hereinafter provided, this Act shall apply to 
all income, profits or gains as described or comprised in Sec. 6 ”. 

Their Lordships of the Privy Council held in the Maharaja of 
Barhhanga^s Case (I.L.B. 14 Pat. 623 at page 632) that the effect 
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of the saying words at the beginning of each of these two sections is 
to ezclnde “ agricultural income ” altogether from the scope of 
the Act. Hence “ business ” as defined in Section 6 (iv), does not 
include the business of leasing agricultural land and receiving the 
rents, and the expression “ profits or gains of any business ”, as 
used in Section 10 (1), does not include “ agricultural income It 
therefore follows that the expression “ such profits or gains ” in 
clause (ix) of Section 10 (2) does not include “ agricultural income ” 
and consequently, when the business of an assesses comprises both 
agricultural income as defined in the Act, and other (taxable) in- 
come, the assesses is not entitled under Section 10 (2) (ix) to deduct 
from such othbr income the expenditure incurred for the purpose of 
earning the agricultural income. 

Mr. Clark, for the assessees, has sought to draw a distinction 
between Section 12 and Section 10 of the Act, and has urged that 
because the words “ from every source to which this Act applies ” 
are used in Section 12, but are omitted in Section 10, therefore 
Section 10 must be held to refer to profits or gains of every kind. 
The distinction is merely imaginary. It was necessary to insert 
these words in Section 12, for otherwise the words “ every source ” 
would include sources which are outside the scope of the Act, and 
if Mr. Clark’s argument were to be accepted, then agricultural in- 
come would be taxable under Section 10 if it formed part'of a busi- 
ness, a result which would be contrary to the decision in the Maha- 
raja of Darbhanga’s Gate. 

In my opinion the case of agricultural income of a business is 
comparable to that of the profits of a foreign branch of a business 
(which promts are not brought into Burma) ; both are entirely 
outside the scope of the Act. M.T.T.K.M.8.M.A.B. Somasundaram 
OJietiiar v. Commissioner of Income Tax, Madras and the Provident 
Investment Go., Ltd. v. The Commissioner of Income Tax, Bombay. 
It would never, I imagine, be contended that, where a business in 
Burma had a branch abroad, the profits of which were not assess- 
able, the expenses of running the foreign branch could be deducted 
under Section 10 (2) (ix). 

The question referred must therefore be answered in the ne- 
gative. The Commissioner of Income-tax is entitled to his costs of 
this reference, advocate’s fee 20 gold mohxtrs. 

Mta Btt, J. — I agree. 

Bobhbis, 0. J. — I agree. 


Beferenoe answered in the negative. 
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[In the Pbivt Cotjnoiii.] 

P. C. MULLIOK AND ANOTHEE (EXEOUTOES) 

OOMMISSIONEE OE INCOME TAX, BENGAL. 

Lobd Etjs8BIiL OB' KitiIiO'Wbn, Lobd Eombb, Sib Shadi Lal, 
and Sib Geoboe Eanein. 

February 1, 1988. 

Income — AiiEocation oe Revenue Beeobb it Becomes In- 
come AND ApPUOATION OP INCOME FOB SPBOIPIQ PUBPOSBS DlS- 
HNGUISHBD — EXBOUTOBS — PAYMENTS MaDB POB Srodh OP 

Tbstatob and Fob Costs op Pbobatb — Whbthbb Deductible 
Fbom Assessable Income. 

A testator had by his will appointed the appellants his execu- 
tors and had directed them to pay Bs. 10,000 out of the income of 
his property on the occasion of his addya sradh for expenses in 
connection therewith to the person who was entitled to perform the 
sradh. He had also directed them to pay out of the income of his 
property the costs of taking out probate of his will. During the 
year of accouni the executors had paid Bs. 5,687 for expenses in 
connection with the addya sradh and a sum of Bs. 1,25,000 for 
probate duty : Held, affirming the judgment of the Calcutta High 
Court, that the payments made for the sradh expenses and the costs 
of probate could not be excluded in computing the chargeable in- 
come. These were payments made out of the income of the estate 
coming to the hands of the appellants as executors and in pursu- 
ance of an obligation imposed by the testator. It wofi not a ease 
in which a portion of the income was by an overriding title diverted 
from the person who would otherwise have received it as in Bejoy 
Singh Dudhnria’s Case, but a case in which the executors having 
received the whole income appVy a portion of it in a particular way. 

P. C. Mullcok and D. C. Aioh, In be [1930 I. T. R. 369] 
affirmed. 

Raja Bejoy Singh Dudhubia’s Case [1938 I.T.E. 136; 60 
I.A. 196 ; I.L.R. 60 Cal. 1029) distinguished. 

Appeal from a decision of the High Court of Judicature at Fort 
William in Bengal reported as P. 0. MulUck and D. 0. Aioh, In re 
[1936 I.T.E. 869]. P. 0. Appeal No. 82 of 1937, 

L. P. E, Pugh, K. G., and W. Wallaeh, for the appellants. 

Hubert Hull, for the Respondents. 
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JUDGMENT. 

Lobb Bbssbui of KhiIiOWBN. — ^The executors of a testator 
(one Akshoy Kumar Ghose, deceased) appeal from a judgment of 
the High Court of Judicature at Fort William in Bengal delivered 
on a reference by the Commissioner of Income-tax under Section 
66, Sub-sections 1 and 2 of the Indian Income-tax Act. 

The testator died in October, 1931. By his will he appointed 
the appellants (and another) his executors. He directed them to 
pay his debts out of the income of his property, and to pay 
Bs. 10,000 out of the income of his property on the occasion of his 
“ Addya Shradh ” for expenses in connection therewith to the per- 
son entitled to perform the Shradh. He also directed his executors 
to pay out of the income of his property the costs of taking out 
probate of his will. After conferring out of income benefits on the 
second wife and his daughter and (out of the estate) benefits on the 
sons, if any, of his daughter, and after providing for the payment 
out of income “ gradually ” of divers sums to some persons, and 
certain annuities to others, he bequeathed all his remaining pro- 
perty (in the events which happened) to a son taken in adoption 
after his death by his wife, viz., one Ajit Kumar Ghosh who is 
still a minor. The title of the son is defeasible in the event of his 
dying childless during the lifetime of the testator’s wife, and 
until he attains the age of 25 years the property has to remain in 
the possession of the executors who are to defray the expenses of 
education, maintenance and other necessary expenses out of the 
income of the estate. 

By an assessment order dated October 26, 1933, the executors 
were assessed to income-tax for the year 1933-4 in respect of their 
income of the previous year. During that year {vu., 1932-3) the 
executors had expended a sum of Bs. 5,537 for expenses in con- 
nection with the “ Addya Shradh ” and a sum of Bs. 1,25,000 for 
probate duty. They had also during the same period made certain 
payments to the persons entitled under the will to “ gradual ” pay- 
ments, and annuities. The Income-tax Officer assessed the income 
of the appellants of the year 1932-3 liable to tax for the year 
1933-4, at Bs. 81,078. 

He arrived at this figure by the following procedure 'He 
ascertained the total, taxable income received during the relevant 
year as amounting to Bs. 1,89,901, and the agricultural income 
(within the meaning of Section 4 (3) (viii) of the Act) so received 
at Bs. 90,015. He next ascertained the obligations which fell to 
be discharged by the executors during the year out of the income 
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of the testator’s estate. These obligations (which he termed 
“ charges ”) were of different kinds. Some arose nnder the will of 
the testator’s father ; others consisted of the annuities payable 
under the testator’s will and of the payments actually made during 
the year in respect of the sums thereby directed to be paid 
“ gradually ”. 

These “ charges ” he treated (being, as he thought, bound to do 
so by the decision in Baja Bejoy Singh Dudhuria t. Commissioner 
of Income Tax, Calcutta) as of such a nature that the moneys re- 
quired to meet them could not be regarded as income of the appel- 
lants. But since the “ charges ” were payable out of the whole 
income whether taxable or not, he apportioned the “ charges ” bet- 
ween the taxable income and the agricultural income, allocating 
the sum of Bs. 35,620 to the taxable- income with the result that of 
the said sum of Es. 1,89,901 he treated only the sum of Es. 1,54,381 
as income of the appellants. This amount he further reduced by 
making deductions in respect of the Es. 6,637 expended during the 
year in respect of the testator’s “ Addya Shradh ”. Certain other 
adjustments had to be made (chiefly concerned with outgoings in 
respect of the house property) which further reduced the sum of 
Es. 1,54,381 to a sum of Es. 1,22,396. This he fixed as the “ total 
income ” of the executors. He then deducted from that total in- 
come so much thereof as was represented by interest on securities 
and dividends taxed at the source and assessed the executors as 
liable to pay tax on the balance. He refused to treat the expenses 
of probate as one of the “ charges,” the amount of which could not 
be regarded as income of the executors, and accordingly made no 
allowance or reduction in respect thereof. , 

On appeal to the Assistant Commissioner the total income 
liable to tax was reduced to a sum of Es. 69,344. The reasons for 
this reduction are immaterial, because upon all the points involved 
in the present appeal the Assistant Commissioner agreed with the 
course adopted by the Income tax Officer. 

The executors then applied to the respondent to refer five ques- 
tions of law to the High Court under Section 66 (2) of the Act. The 
respondent, for reasons which need not be specified, only referred 
three of the questions, but added an additional one on his own 
motion under Section 66 (1). 

The questions so referred were as follows : — 

Question 1. — Whether or not in computing the chargeable 
‘ income ’ the whole of the amount (Es. 10,000) provided in the 
will of Akshoy Eumar Ghosh as payable ‘ out of income * on 
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accotint of his ‘ sradh ’ should have been left out of oalcalation, and 
not merely the actual amount paid in the year of asseBsment on 
accotint of the same (Es. 6,537) ? 

Supplementary Question . — Whether in computing the income 
chargeable to tax in this case, the Income Tax Officer should, on a 
proper application of the law, have excluded no part of the sum 
of Es. 10,000? 

Question 2 . — Whether or not the cost of obtaining probate 
of the Will of Akshoy Kumar Ghosh should have been excluded 
from the chargeable ‘ income ’ of the assessees, particularly in 
view of the express provisions in the will and the same shall be 
payable out of the income ? 

Question S.— Whether or not the assessees were entitled to 
credit for the full amount of deductions of tax at source on account 
of securities and dividends, without any abatement in respect of 
the proportionate amount or charges allocated to and allowed 
against the total receipt from such sources ? 

The respondent as provided by Section 66, expressed his 
own opinion which was in all respects adverse to the contentions 
of the executors. Both members of the High Court held as re- 
gards question 1 and the supplementary question that no part of 
the income of the executors applied for expenses in connection 
with the Addya Shradh should be left out of the account in comput- 
ing the taxable income of the executors and that no allowance or 
deduction should be made in respect thereof. As regards question 
2 both members of the High Court were of the like opinion as re- 
gards the costs of probate. As regards question 8 the Chief Jus- 
tice thought that the question was one of fact and should not have 
been referred. Costello, J., held that upon the facts when as- 
certained the executors had no ground for complaint. The third 
question was accordingly not answered by the High Court. 

The exequtors have appealed to His Majesty in Council, and 
in the course of the argument a point arose which must be dealt 
with in limine. It was suggested that the assessment should be 
treated as being not an assessment upon the executors in regard 
to the income of the executors, but an assessment upon the appel- 
lants as trustees (under Section 40 of the Act) for the residuary 
beneficiary Ajit Kumar Ghosh. In their Lordships’ opinion this 
contention is not open to the appellants. The matter has all along 
proceeded and been argued by both sides upon the footing that 
the assessment was an assessment of executors’ income. There 
is no evidence that at the relevant date the estate had been clear- 
ed and was held by the appellants simply as trustees, indeed the 
indications are all the other way. It is true that the assessment 
order refers to the infant son as the sole beneficiary. It is also true 
that in some respects the procedure adopted by the Income Tax 
Officer is logically more applicable to the ascertainment of residuary 
income than to the calculation of the total income of an estate, a 
1—38-29 
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fact which in all probability is the result of a desire on the part of 
the authorities to act with fairness to all concerned. Sut how- 
ever that may be, the assessment in its present form stands, subject 
only to the question which their Lordships have to decide, viz., 
whether the High Court has correctly answered the questions sub- 
mitted to it. 

Their Lordships agree with the answers given to question 1, 
the supplementary question and question 2. The payment of the 
Shradh expenses and the costs of probate were payments made out 
of the income of the estate coming to the hands of the appellants 
as executors, and in pursuance of an obligation imposed by their 
testator. It is not a case like the case of Baya B^oy Singh 
Dhudhmia v. Commissioner of Income Tax, Calcutta, (supra) in 
which a portion of income was by an overriding title diverted 
from the person who would otherwise have received it. It is 
simply a case in which the executors having received the whole 
income of the estate apply a portion in a particular way pursuant 
to the directions of their testator, in whose shoes they stand. 

As regards question 3 their Lordships think that it might well 
have been answered in the negative. It appears to have been bas- 
ed upon a misunderstanding by the appellants of the situation. 
Had they been in fact charged with any tax deducted at source 
they would have been entitled to credit for that amount ; but in 
fact the whole of the sums in respect of interest on securities 
and dividends which were brought in as gross for the purpose of 
ascertaining the total income of the executors, was deducted for 
the purpose of fixing the income on which tax was to be charged. 
They have not been charged with any tax deducted at source. 

Their Lordships are of opinion that this appeal fails and 
should be dismissed. They will humbly advise His Majesty ac- 
cordingly. The appellants must pay the costs of the appeal. 

Appeal dismissed. 

Solicitors for the appellants : W. W. Box <6 Co. 

Solicitor for the respondent : Solicitor, India Office. 


[In ihh Eanqoon Hioh Ooitbt]. 

B. B. JUBB. 

V. 

OOMMISSIONBB OF INCOME TAX, BXJEMA. 

Sib Goodman Bobbbts, 0. J., Mya Bd, J., and Shabpb, J. 
January 14, 1988. 

Business Income — Pboeit Abising Pbom Single Tbansao- 
TioN OF Sale— Wheiheb Income Fbom Business ob Aoobbtion 
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TO Capital — ^Tbsts — Findino op Income Tax Atjthobitibs — 
Finality — Oasttal and Non-Ebodebing Ebobipt — Indian In- 
come Tax Act (XI of 1922), Sec. 4 (3) (vii). 

The assessee acquired rights in respect of a tnme in 1982, He 
sold these rights in 1984 at a profit of Bs, 91,000 and purchased a 
rubber estate with the sale proceeds of the mining rights. The 
ineome tax authorities found on the facts that the assessee had 
acquired the mine with the object of re-selling it at aprofit and 
that the re-sale was not effected entirely to fmd assets for the pur- 
chase of the rubber estate, and assessed ineome tax on the profit 
made by the re-sale. The assessee contended that there was only 
an accretion to his capital. Held, on a reference made by the 
Commissioner, (i) that there was evidence in the case upon which 
the ineome tax authorities could find that the assessee’s surplus 
arising from the sale of the mine was aprofit of his business, cmd 
(ii) they had not misdirected themselves in principle or law in com- 
ing to such a conclusion. 

The real question in such cases is whether there was a gain 
made in an operation of business in carrying out a scheme 
for profU-mahing. It is not correct to say that unless there was 
a primary intension at the time of acquisition to enter on an 
adveivture in the course of trade it cannot be found that such an 
adventure was subsequently entered into unless there were a series 
of transactions. 

Ebbs Eottjebo Development Syndicate v. Inland Revenue 
Commissioners (13 Tax Cas. 366 ; 97 L.J.K.B. 317 ; 1928 A.C. 
132) applied. 

Reference made by the Commissioner of Income Tax, Burma, 
under Sec. 66 (2) of the Burma Income tax Act, 1922. (Civil Ref. 
No. 6 of 1937). 

The mat^ial portions of the Commissioner’s Statement of Case 
are extracted below : — 

“ By the Assessment Order, copied as annexure A, assessment 
was made in respect of a Total Income of Rs. 1,06,962. ' 

By the Appellate Order in question, which with the grounds 
of appeal is copied as Annexure B, the assessment was reduced to 
Rs. 98,126 : comprising inter alia Rs. 91,000 determined to be 
amount of chargeable income which the assessee received in the 
previous year by sale of the “ (Zemone) Island Tin Mine.” 

The assessee has required reference of the questions in res- 
pect of the said Rs. 91,000 which are copied as Annexure 0. 
Briefly the contention is that the surplus derived from the sale is 
not chargeable under the Act. It is contended incidentally that 
the Assistant Commissioner’s ultimate essential finding (as to 
“ Capital ’’ or “ Revenue ” nature of the transaction) is in part 
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based on erroneously found primary “ facts The petition alleges 
further that in any event the amount of the determination is in 
excess of the actual accountable surplus. 

The questions of law which in the Commissioner’s finding 
properly arise from the Appellate Order upon the contentions pre- 
sented, are set out in paragraph 19 below, and these questions are 
referred. 

2. Statement of facts. — Mr. Jubb acquired rights in respect of 
the Temone Mine (or rather, Mining area) from June 1932. He 
sold these rights in May 1934 for £ 11,0()0 (Bs. 1,46,412). The 
sale negotiations were pressed on with, to enable him to have funds 
within time for a Q-overnment sale of the Mergui Crown Eubber 
Estate. His case is that he acquired the area as a productive capi- 
tal asset, and sold it only by way of realizing that asset for ex- 
change into the Bubber Estate. 

The Assistant Commissioner found — 

(a) Jubb, who had previously admittedly sold one such area 
by way of “business”, similarly acquired this one without work- 
ing capital enough to work it fully and ” in a proper manner ” but 
with the object of selling it at a profit by way of “ business ”. 

(b) The relationship of this sale to the purchase of the Bub- 
ber Estate was incidental, and not essential. 

« « lit « 

7. Finding as to original acqnisition. — It is found accordingly 
(a) that the area is one requiring considerably more capital than 
Jubb had any hope of handling, for its full effective development ; 
although it was such that small-scale extraction could be p];ofita- 
bly carried on, parallel with the further “ proving ” of the area, 
while prices of tin were at the 1932-33 level or higher. 

(b) Jubb was well acquainted with it, and in April 1932, had 
a definite anticipation of having capital enough to do some small 
scale working upon it. He began this on “ tribute ” terms, but 
with anticipation of being able to take over permanent rights, but 
that if it turned out well and the price of tin rose he could expect 
to dispose of those rights at a profit. 

(c) He found the current working profitable, and was able to 
acquire the rights; and accordingly did so, subject to payment 
which he was not actually able to complete until he had secured 
a purchaser. 

(d) He had been, and now was, engaged in taking up and 
“ proving ” mine-areas with a view to sale at profit as his " busi- 
ness ”. The process was not inconsistent with, and indeed in part 
entailed, bis producing and selling ore meantime from such areas. 

* » * » 

10. Finding as to Sale of the Mine. — It is not impossible that 
Jubb was to some extent trying to stimulate a dubious purchaser 
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by over-emphasising his own motive for sale. But there is no 
doubt that at the time of the sale he was also in truth anxious to 
realise the money for enabling bis own purchase of the Bnbber 
Estate. 

On the other hand, apart from any doubt attaching to the 
January letter, the terms even of the option agreement as men- 
tioned in the telegram above imply that even when that agreement 
was made Jubb had not considered the sale as contingent wholly 
upon his intention to tender for the Bubber Estate. I conclude, in 
agreement with the Assistant Commissioner, that although the 
course of the sale negotiations was certainly influenced by this 
available opening for using the sale-price, the sale was not under- 
taken solely because of there being this opening. Also that such 
a sale was in any event the original object of the acquisition, which 
intention would not be in any way taken out of the case, if indeed 
the sale were in the event made at a time and price influenced by 
the existence of that opening. 

12. Opinion of the Commissioner. — I find no reasonable conten- 
tion as to there not being plain material for the “ primary ” facts 
found as summarised in paragraphs 7 and 10 above. The sole 
contendable issue of law is as to the “ Capital ” or “ Bevenue ” 
character of the transaccion, to be inferred from those facts. 

13. On that issue, there is an embarrassment of case law, 
both as regards the scope of the authority on law (in relation to 
that of the appellate authority on “ fact ”} ; and upon the essen- 
tial issue itself. 

14. As regards the respective responsibilities in law and fact, 
it has even been observed judicially that the authorities cannot be 
reconciled (13 T.C. 393) ; and (12 T.C. 262) that there is a tenden- 
cy in a judge whose opinion differs from that of the authority on 
fact to determine the issue to be one of law in order that he may 
review it. I Will only mention 18 T.C. 665 and 7 I.T.C. 411 as 
inviting me to treat the issue here as fact. But in view of the 
line adopted in what is I think now the leading case on the actual 
problen itself, viz., 19 T.C. 390 (and of the dicta at 14 T.C. 403) 
I think the issue ought to be referred, on the following basis. 

The distinction between “ Capital Accretion ” and “ Income, 
Profits or gains’ ’ is, in border-line oases, a practical commercial 
and accounting problem properly within scope of the authority re- 
quired by the legislature to settle such matters : not primarily an 
issue for lawyers. But because it involves inferences and deduc- 
tions from simple “ fact ”, it remains possible for lawyers to ex- 
tract, if not a satisfactory definition, at least some guiding princi- 
ples and to say in certain oases that the responsible authority has 
gone counter to such a principle. The question to be put as of law 
is whether the primary facts could not lead to the inference drawn 
without contravention of some such principle. 
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15. As to the issue so referable : two cases of other Mergui 
prospectors have been decided in this Court, and with different 
results. 

5 I.T.G. 451 was concluded on the lines that “ that there was 
ample evidence to justify the finding at which the income tax 

authorities arrived, namely, that the assessee intended as a 

matter of bminess to prospect for tin with a view not to working 
the mines himself, but if he was fortunate enough to find tin to 
sell his right 

The other case concerned one of the Milne brothers referred 
to in the course of this present statement as having bought the 
Kywekayan area from this assessee after having lent him money : 
viz., 7 I.T.G. 67. In that case also another embarrassed minor 
(actually the same man as in the 5 I.T.G. case) borrowed money 
from them, and they covered the loan by securing from the 
borrower a share in the sale proceeds which should be realised from 
his mine. As I follow the ratio decidendi in that case, the decision 
against the Eevenue turned wholly on the ground that the lender’s 
profit was derived from the isolated transaction of loan, and not 
from anything of the nature of prospecting, etc. 

16. I do not think any other of the many cases of this 
“ Capital ” issue can usefully be cited, except the original (United 
Kingdom) Mining Case 6 T.G. 169. There is now in 19 T.O. 319 
an authoritative summar^jr of the whole range of the oases, but I 
do not think anything more directly relevant can be extracted 
from it. 

17. It may be advisable however, to refer to certain difficul- 
ties commonly raised in such cases in India : even though only to 
suggest that they do not lie across the present case. 

Assessees generally refer to the dictum in 6 I.T.G. 178 at foot 
of page 180 ; extracting the reference to “ regularity or expected 
regularity ”, and the analogy with “ fruit of a tree The impli- 
cation of the dictum has been discussed in 8 I.T.C. 64. It seems 
to me plain not merely that Sir (3-eorge Lowndes cannot have 
meant to sweep aside the long list of “ single transaction oases ” ; 
but also that he did not do so. This seems clear from the continu- 
ing sentence beginning, ” The source as well as the 

addition to the analogy, namely, “ the crop of a field ” which may 
be, and often is, a ” single transaction ”. (Of course the present is 
not a ** single ” transaction, but it is apparently one of only two, 
and is described by the petitioner as " non-recurring ”). 

18. The question is simply whether Jubb. acquired his rights 
with a view to profiting mainly by the annual yield of the mining, 
or mainly with the intention of “ busying himself " about making 
them saleable for more than what he had to pay to acquire them. 
When that fact is settled the charge seems to me to be outside any 
arguable margin at all. 
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A man may buy a capital asset, intending to realise it after a 
greater or less interval, and in all prudence would then have an 
eye to its probable saleable value. A surplus on such a realization 
would obviously not be chargeable. On the other hand, if it is 
his business to acquire and sell, the circumstance that there may 
be some mesne profits will not alter the character of the (further) 
profit on selling what was meantime producing them. 

Intention is not a concrete fact, but undoubtedly it is “ fact ” 
(as in criminal cases dependent upon intention) ; and it has been 
found that Jubb’s intention throughout was to sell the mine at a 
profit. It is found that this was part of his business. It is found 
that he busied himself about equipping, working and prospecting 
in the area with a view to selling at a profit. The fact that to some 
extent he chose his time for selling with reference to a projected 
purchase, which may have been an investment (and not another 
deal for resale), has been considered, and held not to discount the 
inference from the other relevant facts. 

19. Accordingly I find the only questions of law arising to be 
— ^was it impossible for the Assistant Commissioner to infer from 
the primary facts in record before him that the assessee’s 
surplus arising from sale of the “ (Yemone) Island Mine ” was a 
profit of his business ? 

Did the Assistant Commissioner misdirect himself in principle 
and law in reaching the said inference? 

In the Commissioner’s opinion it was possible for the Assis- 
tant Commissioner to draw the inference he drew, and he did not 
misdirect himself in reaching it.” 

Advocate General, for the Commissioner. 

Fouear, for the Assesses. 

JUDGMENT. 

Eobbets, C. J. — ^The following questions have been referred 
to this Court for determination in Civil Beference No. 5 of 1937 : 

” 1. Was it impossible for the Assistant Commissioner to in- 
fer from the primary facts in record before him that the as- 
sessee’s surplus arising from sale of the ” Yemone) Island Mine ’ 
was a profit of his business ? 

2. Did the Assistant Commissioner misdirect himself in prin- 
ciple and law in reaching the said inference ?” 

The only point of law which could arise in the determination 
-of these two questions is the proper legal effect of the facts as 
proved. 

The assessee, Mr. B. B. Jubb, bought a rubber estate in 1924 
which he sold two years later. In 1928 he obtained a licence of 
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the Ky wekayan area by way of prospecting, but having later ab- 
andoned it, he brought his plant to Mergui. In 1932, during the 
earlier part of the year, he was employed in the Shan States, but 
he went to Mergui in the month of April and stopped on his way 
at Bangoon in order to see the Official Assignee. The Mergui 
Tin Dredging Company, which had originally owned the Yemone 
Tin Mine, had just gone into liquidation, and Mr. Jubb arranged 
to work the mine with his own money under an agreement with 
the Official Assignee by which 10 per cent of the gross price re- 
alised from the sale of the tin obtained from the mine should be 
paid to the Official Assignee. Under this agreement he worked it 
from June to November 1932, and in March 1933 Mr. Jubb enter- 
ed into a contract with the Government whereby the lease should 
be taken over in his name on his liquidating all outstanding arrears 
of rent and other debts owing to the Government. At this date, 
in May 1933, it appears he was making an offer to pay, by instal- 
ments as it is said, for a rubber estate which he ultimately pur- 
chased and the purchase money for which was obtained by the 
sale of the Yemone Tin Mine in June 1934. In all these circum- 
stances the Assistant Commissioner of Income Tax found that it 
was clear that the sale of the mining areas acquired from the 
Mergui Tin Dredging Company Limited was not a capital trans- 
action, nor as such outside the scope of the Income Tax Act, but 
that it was the appellant’s business to secure mining areas with a 
view to their resale. His rights in the Kywekayan area had been 
sold for Bs. 16,000 to a man named Milne, and the Assistant Com- 
missioner has found as a fact that he entered early into negotia- 
tions for resale of the tin mine which showed definitely that he 
proposed to dispose of it as soon as he could obtain a suitable 
buyer. It was said that the reason he was anxious to sell was to 
obtain money for the purpose of a rubber estate. But all 
these questions appear to me to be questions of fact which it was 
for the income-tax authorities to decide, and although we do not 
necessarily say that we should come to the same decision upon the 
facts as they have done, it is in our opinion clear that there was 
evidence upon which they could arrive at the conclusion they did. 

Mr. Foucar has been driven to contend that unless there was 
a primary intention at the time of his acquiring the Yemone Tin 
Mine to enter on an adventure in the course of trade it cannot 
be found that such an adventure was subsequently entered into 
unless there were a series of transactions. We think this view 
of the law is based upon a misconception, and that in the 
words of Lobd Buokmasibb in Tke Sees Soiurho Development 
Syndicate Ltd. v. Commissioners of Inland Revenue (13 T.0. 866) 
the real question is whether there was a gain made in an oper- 
ation of business in carrying out a scheme for profit-making. In 
applying this test we are satisfied that the Assistant Commissioner 
in no way misdirected himself in principle or law, and that there 
was evidence upon which he could conclude that the assessee’s 
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surplus arising from the sale of the mine was a profit of his 
business. 

I would accordingly answer both questions in the n^ative. 

We assess the Advocate’s fee for this reference at ten gold 
mohurs. 

Mta Bu, J. — I agree. 

Sharps, J. — This Court is not competent to investigate mat> 
ters of fact in a reference such as the present one. Whether or not 
in any particular case there is any evidence to support the finding 
of fact arrived at below is, of course, a question of law ; but such 
question of law is entirely limited to whether there was any evid- 
ence, and, if there was any evidence, then the finding of fact must 
stand, although the appellate tribunal might itself have found the 
facts in a contrary way. Here, in my judgment, there was clearly 
evidence to support the finding arrived at, and it is immaterial to 
consider what decision we in this Court would have arrived at if we 
had been the judges of fact, which we are not. The first question 
submitted must accordingly be answered in the negative. 

As to the other point referred — a case such as the present is 
governed by the principles laid down in the House of Lords in the 
case of The Bees Boturho Development Syndicate Ltd., v. 
Commissioners of Inland Bevenue (18 Tax Cases, 895) to which my 
Lord, The Chief Justice, has referred. I cannot see that the Assis- 
tant Commissioner, in arriving at the decision which he did, acted 
in any way contrary to principles there enunciated. It is immaterial 
to consider whether we in this Court, applying those same princi- 
ples to the question of fact to be decided, would have arrived at the 
same conclusion. Therefore, the second question submitted must 
also be answered in the negative. 

I agree with the proposed order as to costs. 

Beference answered accordingly. 


[In thb Allahabad High Court.] 

SIE ADITTA NAEAIN SINGH BAHADUE, 


V. 

COMMISSIONEE OF INCOME TAX, CENTEAL 
AND UNITED PEOVINCES. 

CoLLiSTBB and Bajpai, JJ. 

January 24, 1938. 

Non-Ebsidbnt — Assessment op Non-Ebsidbnt Without 
Appointing Agbnt — Lbgalitt — Indian and English Law Com- 
pared — INDUN Income Tax Act (XI op 1922), Sso. 42 (1). 
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Under Section 48 (2) oj the Indian Income Tax Act in the 
ease of a non-resident it is the ageni alone and not his nors-resid- 
ent principal that can he treated as the assessee, i.e., the person to 
whom a notice under Section 88 (8) shall issue and by whom the 
tax is payable. The word ‘ shall ’ used in Section 48 (2) shows 
that the provisions of the section are mandatory and the depart- 
ment is precluded from issuing notices to the principal and from 
treating the principal as the assessee except to the limited extent 
that any arrears of tax may also be recovered from assets of 
his which may be found in British India. The Indian law differs 
from that of England in this respect. 

Chief Commissioner of Income Tax., Madras v. Bhanjee 
Bamjee d Co. {44 Mad. 7^3) dissented from. 

Cases referred to : 

Chief Commissioheb of Inoomb Tax, Madras v. Bhahibb 
Eamjbb & Co., [19*22] (I.L.E. 44 Mad. 773 ; 1 1.T.O. 147). 

Commissioner of Income Tax, Bombay v. National Mbtual 
Life Association of Australasia [1933] (I.L.E. 67 Bom. 619 ; 
1933I.T.E. 360 ; 36 Bom. L.E. 896). 

Tisohlbr V. Apthorpb [1886] (62 L.T. 814 ; 2 Tax Cas. 89). 

Wbrlb & Co. V. CoLQUHOUN [1888] (20 Q.B.D. 763 ; 67 
L.J.Q.B. 323 ; 68 L.T. 767 ; 2 Tax Cas. 402). 

Case stated by the Commissioner of Income Tax, Central and 
United Provinces under Section 66 (2) of the Indian Income Tax 
Act, 1922. [Misoellaneous Case No. 62 of 1936]. 

The facts of the case, the questions referred and the opinion 
of the Commissioner appear in the following Statement of Case 
made by the Commissioner : — 

STATEMENT OF CASE 

“ Case stated by the Commissioner of Income-tax, Central and 
United Provinces, at' the instance of Captain, His Highness 
Maharaja Sir Aditya Narain Singh Bahadur, E.C.S.I., Eamnagar, 
Benares State, an individual within the purview of Section 3 of 
the Indian Income-tax Act, XI of 1922 (hereinafter referred to in 
this statement as the assessee) under Section 66 (2) of the Act, 
for the decision, by the Hon’ble the High Court of Judicature at 
Allahabad, of questions of law, set forth in paragraph 3 of this 
statement, arising out of the appellate order under Section 31 of 
the Act, passed by the Assistant Commissioner of Income-tax, 
Benares, in respect of the assessee’s assessment for the year 1934-86 
(hereinafter referred to as the year in dispute). 

2. Fact* of the Case. — The assessee has a dual capacity (1) as 
the ruling chief of the quondam family domains converted into an 
Indian State called the Benares State outside British India, and 
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(2) a landholder in British India. He owns extensive property in 
his latter capacity and is in receipt of (1) Nazarana and (2) Zare 
Ohaharam from his zamindari villages in British India. The as- 
sesses normally resides at Ramnagar, the capital of the State, but 
has a residence also in a place known as the Nandesar Honse in 
the City of Benares. This place is occupied by him now and then 
as a residence. It is not disputed that for the most part he lives 
in the Benares State outside British India. Bor the year in 
dispute as in all the years anterior to it, the Income Tax Officer 
issued by registered post a notice under Section 22 (2) addressed 
by the name of the assesses to his place Nandesar House in 
Benares, requiring him to file a return of his (British Indian) in- 
come in the previous financial year (year ending March, 1934). 
In response to this notice return was filed showing an income of 
Bs. 48,948. In response to notices under Sections 22 (4) and 28 
(2) similarly addressed, the assessee’s representative produced 
the zamindari accounts. These showed that the annual letting value 
had been excessively returned while (1) Rs. 3,288 being “No«a- 
rma Tarrdrat Mahanat ” (fees charged for according sanction 
to build houses in zamindari villages) and Rs. 1,992 Zare 
Chaharam (one-fourth of the sale price of a house sold) together 
with certain other dues aggregating in all to Rs. 10,292 had not 
been included in the return. After allowing the statutory deduc- 
tions and management charges the Income Tax Officer made an 
assessment in the amount of Rs. 48,880 to income tax amounting 
with surcharge to Rs. 7,955-11 and super tax inclusive of surcharge 
to Rs. 1,106-4. His assessment order is copied and annexed as 
Appendix A. The assessee appealed contending inter alia, that 
the assessment was illegal and improper because (1) he was not a 
r^ident of British India and no agent within the purview of Sec- 
tions 42 and 48 of the Act had been appointed by the Income tax 
Officer, (2) the Income tax Officer had no jurisdiction over Eam- 
nagar, thp place where he was permanently resident, (8) the notice 
under Section 22 (2) was illegal and invalid, (4) the assessment 
could not have been in his name and should have been in any 
case in the name of his agent when he was non-resident, (5) he 
was a ruling chief and not a British Indian subject and was not 
responsible under the Act, (6) the Nazarana and Zare Chaharam 
receipts were agricultural income and not liable to be taxed. Over- 
ruling these contentions the Assistant Commissioner, for reasons 
given in his order (Appendix B), reduced the total income to 
Rs. 47,174, holding, with reference to the question of validity and 
jurisdiction, that the assessment was in order and, with reference 
to the Nazarana and Zare Ohaharam, that it was not agricultural 
income, not being, in terms, within the exemption conferred by 
clause (viii) of Section 4 (8) of the Act. The assessee has now 
filed an application under Section 66 (2) demanding a reference on 
six questions framed by him embodying the three contentions 
described above. 
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Questions for the decision of the Hon’hle High Court — The six 
gnestions proposed in the application aotnally resolve themselves 
into the following gnestions which I accordingly refer : 

(1) In the circumstances stated, was the income from (a) 
Naaarana, and (b) Zare Chaharam agricultural income within the 
meaning of this expression in Section 2 (1) of the Act ? 

(2) Granting that the assesses was a non-resident, was the 
Income Tax Officer precluded by any provision of the Act from 
serving a notice on him without appointing an agent within the 
meaning of Section 43 ? 

(3) Was the assessee exempt from taxation in respect of this 
property because he was a Buling Prince ? 

4. Opinion of the Commissioner. — The facts are not disputed in 
this case. The guestion is entirely one of their interpretation. 
Question (1) : As already stated (a) the Nazarma is the fee taken 
by the assessee for according sanction to build houses, and (b) Zare 
Chaharam is a fourth of the sale-proceeds taken by him for the sale 
of houses on sites belonging to him. The receipts have no con- 
nection with agricultural income as defined in the section guoted 
in the guestion even if it were assumed that some of the owners 
of the houses were cultivators of the assessee’s land. If your 
Lordships hold that this income is agricultural, then there is no 
dispute as regards its exclusion. My submission is that it is not 
agricultural income and that the guestion should be answered in the 
negative. 

The second guestion is whether, when an assessee is a non- 
resident it is imperative that the assessment must be made in the 
hands of his agent within the meaning of Sections 42 and 43 of 
the Act or whether it is optional with the Income* tax Officer to 
assess him directly, that is to say, without the instrumentality of 
an agent as he has done in this case. Be it remembered that the 
guestion of residence was not raised before him and all the notices 
he had issued down to the notice of demand, had been accepted on 
behalf of the assessee and, what is more important, complied with 
without demur. They were all addressed to the assessee by his 
British Indian address and their compliance is the admitted evi- 
dence of their reaching him. Section 48 gives an Income-tax 
Officer discretion to treat certain persons as agent of a non-resident 
for the enforcement of the liability in special oases under Sec- 
tion 42. This section does not create any liability that is not al- 
ready there in Section 4 (1) of the Act and is an extension of the 
meaning of this section : not a section that creates a new liability 
but one that facilitates assessment and collection of the demand 
in the case of non-residents, or in other words a machinery 
section — ^not a section that lays down that the profits or 
gains are assessable to income-tax only in the name of an agent 
of the non-resident : Chief Commissioner of Income Tax, MaAras 
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v. Bhonjsc JRctwjee d Co. It was, therefore, open to the Income 
Tax Officer to address notices direct to the assessee even though he 
be a non-resident. That is what he has done and the fact that the 
notices were served on the representative of the assesses in British 
India without recourse to the provisions of Section 43, therefore, 
makes no difference to the validity of the assessment specially as 
the notices duly reached the assessee and were formally complied 
with. My submission, therefore, respectfully is that this question 
should also be answered in the negative. 

As regards question (3), it is sufficient for me to refer to Ram 
Prasad, In re (I.Ii.B. 62 All. 419) where the learned Judges who 
decided that case observed as follows (at page 423) : 

“ In may be that the person who governs the State is a single 
individual or a body of persons. In either case, the governing 
authority, single or several in numbers, will come within the de- 
finition of “ person ” in Section 65 of the Government of India Act 
and those persons carrying on business within British India 
would be subject to any law that the Indian legislature should 
frame and promulgate.” 

What is here affirmed of such person carrying on business 
within British India is plainly equally applicable to such persons 
owning property in British India. 

6. As required by rule 7 of the Buies framed by the High 
Court, a relevant portion of the statement of the case was sent to 
the assessee for observations and suggestions. A copy of his letter 
is annexed as Appendix D. The words “ now-a-days ” in the 
second paragraph of his letter is a mistake for “ now and then ”. 
Otherwise the contents of this paragraph are not disputed. As 
regards the third paragraph of the letter the question framed by 
me is, in my humble opinion, sufficiently clear and I do not con- 
sider it necessary to amend it nor do I consider it necessary to 
amend the third question when it is not disputed that the pro- 
perty in question is not the property of the State but is of the as- 
sessee in his capacity as a landholder in British India.” 

P. L. Banerji and B. MaliJe, tor Applicant. 

N. P. Asthana, tor opposite party. 

judgment. 

OoLiiiSTBB AND Bajpai, JJ.— This is a reference by the Com- 
missioner of Income Tax, Central and United Provinces, under 
Section 66 (2) of the Income Tax Act, which has been made at 
the instance of the Maharaja of Benares, Captain His Highness 
Maharaja Sir Aditya Narain Singh Bahadur, K.C.S.I. 

The Income Tax Officer assessed the Maharaja to tax on an 
income of Bs. 48,180 in respect to property in British India. The 
assessment year is 1934-36. There was an appeal to the Assistant 
Commissioner, who reduced the estimate of income to Bs. 47,174 
but otherwise upheld the assessment of the Income Tax Officer. 
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Thereafter an application was made to the Commissioner of In- 
come Tax under Section 66 (2) of the Act, requiring him to state 
a case for the decision of this Court upon certain questions. Three 
questions of law have been referred to us by the Commissioner. 
Of these, No. (2) reads as follows : — 

“ Granting that the assessee was a non-resident, was the In- 
come Tax OflScer precluded by any provision of the Act from ser- 
ving a notice on him without appointing an agent within the mean- 
ing of Section 43 ” ? 

The Commissioner’s opinion is that the question should be 
answered in the negative. He says : — 

“ Section 43 gives an Income Tax Officer discretion to treat 
certain persons as agent of a non-resident for the enforcement of 
the liability in special cases under Section 42. This section does 
not create any liability that is not already there in Section 4 (1) 
of the Act and is an extension of the meaning of this section ; not 
a section that creates a new liability, but one that facilitates assess- 
ment and collection of the demand in the case of non-residents or 
in other words, a machinery section — not a section that lays down 
that the profits or gains are assessable to income tax only in the 
name of an agent of the non-resident .... It was, tWefore, 
open to the Income Tax Officer to address notices direct to the 
assessee even though he be a non-resident. That is what he has 
done and the fact that the notices were served on the represent- 
ative of the assessee in British India without recourse to the pro- 
visions of Section 43, therefore, makes no difference to the vali- 
dity of the assessment, specially as the notices duly reached the as- 
sessee and were formally complied with 

The Commissioner quotes as authority the case of ChieJ 
Commissioner of Income Tax, Madras v. Bhanjee Bamjee d Go. 
In that case the assessee was residing in Cochin State buit did con- 
siderable business in British Cochin. He accepted notices and 
submitted returns to the Collector of Malabar, of which district 
British Cochin forms a part for the purposes of income tax. The 
learned Judges of the Madras High Court were of opinion that the 
proviso to Section 38 (1) of Act "^I of 1918 (which corresponded 
with Section 42 (1) of the present Act) “ supports the construction 
that the profits or gains are chargeable if they can be got at in 
British India whether they are assessed in the name of an agent 
of the non-resident or not Further on they say 

“ All that the latter part of the section does is to provide 
machinery by which the tax can be levied where the non-resident 
cannot himself be got at 

The point fell to be considered by the Bombay High Court in 
the case of Commissioner of Income Tax, Bombay and Aden v. The 
NctHonal Mutual Life Association of Australasia Ltd,, in which 
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reference was made to Bhanjee Bamjee d Co.'s Case. At page 527 
(of 57 Bom.) the learned Chief Justice remarked : 

“ It is, further, to be observed that the Madras High Court in 
Chief Commissioner of Income Tax v. Bhanjee Bamjee d Co., held 
that a principal could be assessed under Section 42 without the 
necessity of appointing an agent under the latter part of the sec- 
tion and Section 43.” 

At page 535, Barorrkar, J., observed : 

” In the course of the discussion it was suggested that before 
Sec. 42 can apply it is necessary that a notice under Sec. 43 must be 
served on a person by the Income Tax Officer stating that he intended 
to treat him as the agent of the non-resident person before such per- 
son can be treated as an agent and chargeable to income tax within 
the meaning of section 42, and as that was not done in this case, sec- 
tion 42 did not apply. The answer to the argument is that in this 
case the principal is sought to be taxed under the Act and the in- 
come which was not shown in the return was his income by reason 
of the meaning of the word “ income ” in Section 4 as extend 
by Section 42. The point arose in Chief Commissioner of Income 
tax V. Bhanjee Bamjee d Co., and it was held that a principal was 
liable to assessment under Section 42 without an agent being ap- 
pointed under Section 43. In my opinion this view is correct.” 

In the case of the Chief Commissioner of Income Tax, Madras 
V. Bhanjee Bamjee d Co., to which reference has already been 
made, the learned Judges cited as authority two English oases, 
namely, Tischler d Co. v. Apthorpe (62 L.T. page 814) and Werle 
d Co. V. Colguhoun (20 Q.B.D. page 753). In each of the last- 
named two cases the assesssee was a firm of wine merchants in 
France doing business in England. In Werle d Co. v. Colquhoun 
(20 Q.B.D. at page 760) Lord Eserr, M. B., observed : 

“ Another point was raised, that if no one could be found to 
be assessed under Section 41 of 5 and 6 Yict. G. 35, as an agent 
or factor, that shewed that no such trade was carried on as was 
intended by the statute. As to that, I agree with the judgment of 
Maihrw, J., in Tischler d Co. v. Apthorpe that if the Grown can 
find such an agent as is described in Section 41, they can assess 
.him ; but, supposing they cannot, they must take such means as 
they are able to get at the person who should be assessed. Whe- 
ther the right means have been taken to assess the appellants we 
are not asked, and that question is not before us ; but I do not 
think that the right to assess is limited by Section 41, which is only 
machinery.” 

The law which governed these decisions was embodied in the 
statute and section above referred to, namely Section 41 of 5 and 
6 Viet. (1842). Now, apart from the danger which ordinarily at- 
tends any attempt to apply the analogy of English law to an Indian 
statute, there are certain important points of distinction between 
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the law as laid down in Section 41 of 5 and 6 Viet., and the 
provisions of Section 42 of the Indian Income Tax Act. In the 
first place, it will be seen that under Section 41 of 6 and 6 Viet, 
it was enacted that the non-resident should be chargeable in the 
name of his agent or factor, whereas in the Indian Act the income 
is made chargeable in the name of the agent; that is to sayt in 
Section 42 of the Indian Act there is no mention of charging the 
non-resident, but the income is chargeable in the name of the 
agent, while in the English statute the non-resident himself is 
chargeable in the name of the agent. In the second place, Section 
43 of the Indian Act provides facility for the appointment by the 
income tax authorities of a person who may be treated as an agent 
for the purposes of Section 42 and gives a wide range of selection. 
In the third place, it is laid down in Section 42 that the agent 
shall be deemed to be the assessee, a provision which was absent 
in 5 and 6 Viet. We shall have occasion to refer to this provision 
at a later stage. 

We have not been referred to any authority based on the 
English Act of 1818 and, in any case, having examined Section 
101 of the Act and rules 6 and 13 of the Central Buies passed 
thereunder, we do not think that the position is affected. We are 
clearly of opinion that the question before us must be decided by 
reference to the provisions of the Indian Act alone, and we would 
hesitate to draw any support from foreign authorities based on the 
English law. 

It has been held on several occasions by various Courts that 
Section 40 and the following sections are ** machinery ” or enabling 
sections. Chapter V, which contains these sections, is headed 
“ Liability in Special Cases ” and some argument might perhaps 
be based on the language of this heading, but we do not think that 
it is necessary to pursue this point. We will assume that Section 
42 is a “ machinery ” section. 

Now, Section 4 (1) of the Act provi des : 

“Save has hereinafter provided, this Act shall apply to all in- 
come, profits or gains, as described or comprised in Section 6, from 
whatever source derived accruing or arising, or received in British 
India or deemed under the provisions of this Act to accrue, or arise, 
or to be received in British India.” 

Section 6, which is a charging section, lays down that “ Save 
as otherwise provided by this Act, the following heads of income, 
profits and gains, shall be chargeable to income tax in the manner 
hereinafter appearing ” 

Now we come to Chapter V. Section 40 deals with the guard- 
ian, trustee or agent of a minor, lunatic or idiot or of a person re- 
siding out of British India and provides that tax shall be levied 
upon and recoverable from such guardian, trustee or agent,, being 
in receipt on behalf of the beneficiary of any income, profits or 
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in. like manner and to the same amount as it would be leviable 
upon and recoverable from any such beneficiary if of full age, 
sound mind, or resident in British India, and in direct receipt of 
such income, profits or gains. Non-residents aret^ain dealt with, 
specifically and in detail, in Section 42. Section 42 (1) reads as 
follows ; — 

In the case of any person residing out of British India, all 
profits or gains accruing or arising to such person, whether direct- 
ly, or indirectly, through or from any business connection or pro- 
perty in British India, shall be deemed to be income accruing or 
arising within British India, and shall be chargeable to income-tax 
in the name of the agent of any any such person, and such agent 
shall be deemed to be, for all the purposes pf this Act, the assesses 
in respect of such income-tax ; Provided that any arrears of tax 
may be recovered also in accordance with the provisions of this 
Act from any assets of the non-resident person which are, or may 
at any time come within British India. 

Section 43 provides that : 

“ Any person employed by or on behalf of a person residing 
out of British India, or having any business connection with such 
person, or through whom such person is in the receipt of any in- 
come, profits or gains upon whom the Income-tax Officer has 
caused a notice to be served of his intention of treating him as the 
agent of the non-resident person shall, for all the purposes of this 
Act, be deemed to be such agent : < 

Provided that no person shall be deemed to be the agent of a 
of a non-resident person, unless he has had an opportunity of 
being heard by the Income-tax Officer as to his liability.” 

It will be seen that the word “ agent ” for the purposes of 
Section has a wider scope than it has in ordinary use. The first 
thing which falls to be considered is the significance to be attached, 
in the light ofi Section 42 (1) to the words “ shall be chargeable to 
income-tax in the manner hereinafter appearing ” in Section 6 ; 
that is to say, we have to consider what is the “ manner herein- 
after appearing as regards a non-resident. Section 42 provides 
the method of charging a non-resident and lays down that in cir- 
cumstances such as we are now dealing with, profits and gains of 
the non-resident shall be chargeable to income-tax in the name of 
the agent and that 

‘ such agent shall be deemed to be, for all the purposes of this 
Act, the assesses in respect of euoh«income-tax.’ 

“ Assessee ” is defined in Section 2 (2) as the person by whom 
income tax is payable. It is thus only the assessee who can be 
called upon to pay income-tax. The only construction which we 
can place on the language of Section 42 (1) is that the agent alone 
and not his non-resident principal shall for the purposes of the 
Act be treated as the assesses, ».e., as the person to whom a notice 
uj^der Section 22 (2) shall issue and by whom the tax is payable. 

^-«Q 
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The word “ shall ” in Section 42 (1) is significant ; it shows that 
the provisions of that section are mandatory, and in onr opinion 
the department is preclndcd from issuing notices to the principal 
and from treating the principal as the assessee except to the limited 
extent that any arrears of tax may also be recovered from assets 
of his which may be found in British India. If the Legislature 
had intended that the principal also might be treated as the asses- 
see, one would have expected to find the word “ may ” instead of 
“shall” or the Legislature might have inserted a provision investing 
the non-resident principal also with the character of assessee, if he 
could be got at, in the same was as it has provided for the recovery 
of arrears of tax from the assets of the principal in British India. 
When the agent in Brijiish India is invested with the character of 
assessee in the mandatory terms which we find in Section 42 (1) 
and to the apparent exclusion of the principal, it would seem to 
follow that the non-resident principal is divested of that character. 

In certain English cases it was argued that the provision as 
regards liability of the resident agent was enacted by the Legis- 
lature to assist the income-tax authorities in collecting the tax 
and was not intended to alter the incidence of taxation. That 
argument might have considerable force with reference to the law 
prevailing in England, but we have formed our opinion in this 
case on the language of the relevant sections of the Indian Act and 
on the imperative phraseology of the provisions of Section 42 (1). 

It appears to us that in the case of a person residing out of 
British India who has property or business connexions in British 
India 'the income tax authorities are not competent to serve 
notices upon him ; such notices must be served upon his agent in 
British India or upon such person as may be deemed to be his 
agent within the meaning of Section 48 and who will be treated 
as such. The Proviso to Section 42 does not, to our minds, militate 
against the view that we have taken and does not support the 
opinion of the Oommissioner that it is open to the Income tax 
Officer to address notices direct to the assessee even though 
he be a “ non-resident With all respect to the learned 
Judges of the Madras High Court who decided 44 Mad. 773 we do 
not agree that the Proviso to Section 42 in any way goes against 
the construction that the income of a non-resident shall be 
chargeable to income-tax in the name of the agent. The Proviso 
contemplates the possibility of the assessee, t.«., the agent, not 
being able to pay the income-tax. It is only natural to suppose 
that the non-resident will place the agent in funds in order to 
enable him to pay the the income-tax demand, but if the agent is 
not provided with such funds, then, apart from such steps as might 
be t^n against the agent, the Proviso empowers the authorities 
to recoVer the tax from the assets of the non-resident in British 
India, and in the majority of cases the non-resident will have 
such assOts iin British India because the income which has 
accrued to Mm has accrued to him through or from some business 
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connexion or property in Britieli India, and even if in some 
extraordinary case there be no snch assets for the time being, 
the authorities are empowered to seize any assets when they 
come at any future time in British India. That, in our opi- 
nion, is the only effect of the Proviso which does not override 
the mandatory provisions contained in the preceding paragraph 
that the income shall be chargeable to income-tax in the name of 
the agent. 

We answer question No. 2 in the affirmative. Learned coun- 
sel for the Maharaja informed us that in this view of the case he 
does not want us to answer Questions Nos. (1) and (3) so far as the 
present assessment is concerned, and as counsel for the Depart- 
ment does not insist that the said questions should be answered, 
we refrain from expressing any opinion on them. Let a copy of 
our judgiuent be sent to the Commissioner under the seal of the 
Court and the signature of the Begistrar. The hearing of the case 
lasted for more than a day and counsel for the Department is 
allowed six' weeks within which to file the certificate. We fix his 
fees at Bs. 200. 

Beferenee anstoered accordingly. 


[In iot Calotjua ED[0h Cotoi.] 

HIMALAYA ASSUBANCE CO. LTD., In re. 

Sib Habold DasBysHiBB, C.J., Eedndeab, J., and 
Mtteebbtba, 3. 

January 11, 1988. 

Insubanob Compant — Mods op Assbssmbnt — Aotdabiaii 
Balanob Shbbi Showing Dbpioit Bui Lbbs Dbpioh Than 
Pbbvious Balanob Shbbi — Annual Avbbagb ob Subplus, 
Whbiebb Assbssablb as Fbofii— Inoomb Tax Dbpabiubni 
Whbihbb Bniiilbd 10 Gk) Behind Aotuabial Valuahon— 
Mbaninq of Bulb 25, Indian Inoomb Tax Bulbs. 

The actuarial valuation of a life insurance company in respect 
of the quinquennium which ended on the 28th February 1936 slew- 
ed a life assurance fund of Bs. 3,78,188, a net UahilUy of Bs. 
4,91,628 and a deficit of Bs. 1,13 fi90; and in accordance with 
this valuation, for the assessment year 1986-87, the company made 
a return showing a lots of Bs. 22,698, being one-fifth of the said 
deficit, T}se valuation for the previous quinquennium showed a net 



228 


INOOUB TAX BBFOBTS 


[Vox,. VI 


deficit of Bs. 2,08,888 and the Income-tax Officer assessed the com- 
pany on a profii based on the annual average of the surplus of Bs. 
94,788 (Bs. 8,08 fi88 miuns Bs. 1,18,490) shown in the second 
valuation on the ground that in order to arrive at the annual 
average referred to in Buie 86 of the Income Tax Buies adjust- 
ment must be made for the surplus or the deficit, as the case may he, 
shown in the previous valuation which is carried forward in the 
next valuation : 

Held, on a reference by the Commissioner, that the ‘ net profits' 
referred to in Buie 85 mean the ^surplus, if any, in the statutory 
form of valuation balance sheet, of ‘ life assurance and anmdty 
funds ’ over ‘ the net liability under life assurance and annuity 
transactions^ and the income tax department was not entitled to go 
behind the said valuation balance sheet to find out if there 
were any profits in respect of the period of the last preceding 
valuation. 

Bhabat Ibsubakoe Go. Lid. v. Gokmissionbb of Ibcomb 
Tax, Pumjab [1934] (1934 I.T.E. 63 ; 61 1. A. 41 ; I.L.R. 15 Lah. 
224 ; 7 I.T.C. 161) referred to. 

Case stated by the GommisBioner of Income-tax, Bengal, 
nnder Section 66 (2) of the Income Tax Act, (XI of 1922). The 
facts of the case and the opinion of the Gommissioner appear from 
the following statement of case made by the Gommissioner. 

STATEMENT OF CASE. 

“ At the request of the assessee, the BLimalaya Assurance 
Gompany Limited, the following statement of case is drawn up and 
submitted for the decision of their Lordships under Section 66 (2) 
of the Income tax Act. 

Facts of the Case. — The assessee is a life assurance company, 
incorporated in British India. For the assessment 'year 1986-37 
it submitted a return showing a loss of Bs. 22,698. The Income 
tax Officer however, made an assessment on an income of Bs. 
26,803 arrived at in the manner described below. 

3. The last preceding valuation on the basis of which the as- 
sessment has been made is the quinquennium ended the 28th 
February, 1935. The result of the actuarial valuation as at 28th 
February, 1936, is a deficit of Es. 1,13,490 computed as below • 

Life Assurance Fund as at 28th February, 1981 4,78,188 

Net liability 4,91,028 

Deficit 1,18,490 

The, figure shown against Life Assurance Fund as at 28th 
February 1985, is the result of the Life Assurance Fund as at the 
valuation for the period ended '28th February 1930 plus incomes 
and receipts arising within the quinquennium ended 28th February 
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1935 less claims and expenses paid and incurred in the gninqnen- 
ninm ended 28th February 1935. The net liability figure 
mentioned above is again the net liability as shown in the actuarial 
balance sheet as at 28th February 1930 plus the net liability 
in respect of new policies introduced in the quinquennium ended 
28th February 1935 less the net liability in respect of those poli- 
cies which were in force on 28th February 1980 but which ceased 
within the quinquennium ended 28th February 1935. The net 
liability figure mentioned above includes all the elements which 
were included in the net liability as at 23th February 1930 less 
elements in respect of polices which ceased within the quinquen- 
nium ended 28th February 1936. To make matters clear 1 give 
below the relevant figures in respect of the period ended 28th 
February 1930 as well as those of the period ended 28th February 

1936 


Bs. 

Life Assurance Fund as at 28th February 1930 1,09,415 (A) 

Net liability as at 28th February 1980 3,17,643 (B) 


Deficiency 

Life Assurance Fund as at 28th February 1986 
Net liability as at 28th February 1985 


2,08,228 (0) 
8,78,188 (D) 
4,91,628 (E) 


Deficiency 1,18,490 (F) 


Deficiency (G) which is a part of the liability (B) has auto- 
matically found its way into the net liability (E). This process 
will continue till the fund increases to such an extent as to 
exceed the liability when only the actuarial valuation will show a 
surplus and not before. The actuarial balance sheet on a given date 
is the result of the operation of the company from its very incep- 
tion and not‘of any intermediate period only. Therefore to find 
out the result of a particular period of valuation the result of the 
earlier period has to be eliminated. 8o far as the period under 
discussion, that is the quinquennium ended 28th February 1936 
is concerned, the elimination has to be done in the following 
manner ; — 


Bs. Bs. 

Fund on 28th February 1935 8,78,188 

Less — Fund on 28th February 
1980 included in above 1,09,415 


Difference is the net addition 
to fund in the period of 6 
years ended 28th February 

1986. 2,68,728 (a) 
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Net liability as on 28th Feb- 
ruary 1935. 4,91,628 


IrSjS— Net liability as on 28th 

February 1980. 3,17,643 


Net liability addition in the 

6 years ended 28th Feb- 
ruary 1935. 

1,73,986 (b) 

Difference between (a) and 
(b) is the surplus made in 
the quinquennium ended 

28th February 1935. 

94,788 

The Income Tax Officer took this figure Bs. 94,738 as the sur- 
plus in the circumstances detailed above. To this he added back 
the following : — 


Bs. 

Beserve for bad debt 

Loss on sale of motor car 

Preliminary expenses written off 
Income-tax on interest on securities 

2,066 

84 

20,000 

19,767 

1,36,644 

Less — Income-tax refund credited to consolidated 
revenue account. 2,630 

Balance 

1,34,014 

(or the quinquennium) Annual average 26,803 

the figure on which the assessment under discussion has been made 
as stated before. The assessee has contended that even though 
in a certain period the company may have made a surplus, Buie 


X ir If X r « 

2S andei which the income is to be computed precludes the In* 
come Tax Officer from considering that surplus independently and 
that assessment proceedings cannot be started unless the results of 
the actuarial valuation at the end of a period disclose a positive 
figure. The assesses then appealed to the Assistant Commissioner 
of Income-tax who upheld the assessment. 

4. Arising out of these facts and circumstances the assessee 
formulated the following four questions of law 

(a) Whether reduction of quantum of deficiency revealed 
by the valuation of 1986 is profit of the quinquennium ending 
1986 as contemplated by Buie 26. 

(b) Whether the Assistant Commissioner was justified in 
saying that the deficiency of the valuation of 1985 (ssc-— should be 
1980) Was carried over in arriving at the valuation of 1986, 
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(o) Whether Bole 25 contemplates an assessment of a Life 
Assurance Company when the Company’s actuarial valuation re* 
veals a deficiency. 

(d) Whether the terms “ income, profits and gains, ” as 
contemplated in Bnie 25 connote an actuarial valuation surplus. 

But in my opinion the real point at issue that arises in this 
case may be covered by a single question formulated as below. 

“ The assessee’s actuarial valuation Balance Sheet on the last 
date of the last preceding valuation having shown a deficiency, does 
the provision of Buie 25 of the Buies under the Income-tas Act 
for ascertaining the average annual net profits of a Life Assurance 
Company permit the department to go behind the said valuation 
Balance Sheet to find out if there were any profits in respect of the 
period of the last preceding valuation ? ” 

Instead of referring the questions as framed by the assesses 1 
beg to refer the above question only for their Lordships’ decision. 

6. Opinion of the Commissioner. — The words “ annual average ” 
in Buie 25 are very significant. “ Average ” in the present mat- 
ter connotes the figure which is arrived at by dividing the aggre- 
gate of the figures of the number of years in a period by the num- 
ber of such years. In the present case, the period is of five years. 
The result of the actuarial valuation of a life assurance company 
as disclosed in the actuarial accounts at the end of a given period 
is really a continuation of previous valuation, and adjustment must 
necessarily be made' to find out what really is the surplus or deficit 
of a given period (in this case, a quinquennium) in order to deter- 
mine the assessability or otherwise of the company in terms of 
Buie 25. If the result of the valuation of a period preceding the 
period which is made the basis of an assessment is a surplus, such 
portion of that surplus as has not been appropriated by way of 
bonus, etc., automatically comes to be merged in a subsequent valu- 
ation and unless such unappropriated surplus is taken out of the 
next valuation results, there will obviously be double taxation of 
soine income. Similarly, if the result of the valuation of a period 
preceding the valuation which is made the basis of assessment of a 
given year is a deficit, such deficit will automatically find its way 
into the next valuation. To arrive at the annual average net pro- 
fit, adjustment will therefore have to be made to avoid the results 
above stated and such adjustment is accordingly permissible by 
Buie 26. After these adjustments have been made, the result of 
the period (in this case a quinquennium) be it profit or loss is as- 
certained and one-fifth of such result should be the annual aver- 
age for the purpose of Buie 26. From the manner in which the 
computation of the sum of Bs. 94,738 has been made, I would res- 
pectfully submit that the actuarial valuation really disclosed a 
positive surplus. The term ‘ disclosed ’ as used in Buie 26 loses, in 
my opinion, all its forde and meaning if the method of computation 
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as employed here is to be eschewed- altogether. Moreover, 
such a surplus is not the result of the jugglery of figures. Erom 
the consolidated revenue account for the period ended 28th Febru- 
ary 1935 it is found that a sum of Bs. 2,06,449 has been shown as 
profit on sale of investments. Erom the figures given in paragraph 
3 it will be seen that there was a deficiency of Bs. 2,08,228 at the 
end of the quinquennium ended 28th February 1930. M the end 
of the quinquennium ended 28th February 1935 there was a defi- 
ciency of Bs. 1,13,490. For this reduction in deficiency there 
must be a tangible cause and the only cause as far as is apparent 
is the profit made on the sale of investments. In the circumstances 
of the case, I would respectfully submit that their Lordships may 
be pleased to hold that the answer to the question formulated in 
paragraph 4 is in the affirmative. 

6. I append to the statement of case copies of the following 
documents - 

(A) Consolidated Bevenue account for the quinquennium end- 
ed 28th February 1930. (B) Consolidated Bevenue account for 
the quinquennium ended 28th February 1933. (G) Assessment 
Order. (D) Grounds of Appeal. (E) Appellate Order. (F) Ap- 
plication under Section 66 (2). 

S. N. Banerjee and A. 0. Sen for the Assessees. 

The Advocate- General, Badhabinod Pal and Bomesh Chandra 
Pal for the Commissioner of Income Tax. 

JUDGMENT. 

Pbbbvshibh, G. J. — The facts of this case are set out fully in 
the case stated by the Commissioner of Income-tax. The question 
asked is : 

“ The assessee’s actuarial valuation balance sheet on the last 
date of the last preceding valuation having shown a deficiency, 
does the provision of Buie 29 of the rules under the Income Tax 
Act for ascertaining the average annual net profits of a Life Assur- 
ance Company permit the department to go behind the said valua- 
tion balance sheet to find out if there were any profits in respect of 
the period of the last preceding valuation ?” 

It appears to me that the matter is concluded by the judgment 
of the Privy Council in the case of Bharat Insurance Company, 
Limited v. Commissioner of Income Tax. At page 43 (of 61 1.A') 
Sib DTohn WaiOiIS said : “ Under the provisions of Sections 5 & 6 
of the Indian Life Assurance Companies Act, 1912, the company’s 
life assurance business has to be kept entirely separate from its 
other businesses if any, and under Sec. 8, Sub-section (1), it is 
obliged to have a quinquennial valuation made by an actuary aiLd 
to cause an abstract of the report of such actuary to be made in the 
form set forth in the fourth Schedule to the Act, 



1988] 


bimaiiAta asstjbanob 00, iiTO., In re. 


283 


“ The form of the resulting valuation balance sheet is to be 
found at the end of the fourth schedule of the Act and is as 


As at 19 


follows : 

Valuation Balance Sheet of 
Dr. 

Bs. 

To net liability under life 
assurance and annuity tran- 
sactions (as per summary 
statement provided in fourth 
schedule) 

To surplus if any — 


Or. 

Bs. 

By life assurance and 
annuity funds ((as per balance 
sheet under third schedule) ... 


By deficiency, if any 


“ Under Buie 25 made under Section 59 of the 

Indian Income Tax Act, 1922 : * the income, profits and gains of a 
life assurance business shall be the average annual net profits dis- 
closed by the last preceding valuation ’ ; that is to say, shall be 
arrived at by taking one-fifth of the surplus disclosed in the valua- 
tion balance-sheet already mentioned and treating it as the average 
annual income of the business for the next quinquennium ”. 

That statement is emphasised at page 49 of the report as 
follows : “ The ‘ net profits ’ in this rule clearly mean the ' surplus 
if any’ in the statutory form of valuation balance-sheet set out 
above, of ’ life assurance and annuity funds (as per balance-sheet 
under third schedule) ’ over the ' net liability under life assurance 
and annuity transactions (as per summary statement provided in 
fourth schedule) 

In my view that clearly states what the legal position is in 
this case and the answer to the question asked by the Gommission- 
er of Income tax must be in the negative. 

Theassessees will have the taxed costs of this.Beference. 

Khundkab, J. — I agree. 

MtiKHBBJBA, J. — I agree. 

Question anstoered in the negative. 


1—81 * 89 
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[In ™e Calottita Hiast Coubx.] 

MOOLJI SICK A, In re. [No. 2]. 

Sib HaboXiB Dbbbtbhibb, 0. J., Ettndesab, J., and 
Mttbhbbjba, j. 

January 12, 1938. 

Sttoobssion — P mM — C hange in Shabbs Without Change in 
Fbbbonnbii of Pabtnbbs — Whbthbb ‘ Change IN thb Constitu- 
tion OF THE PiBM* — A ssessment of Pabtnbb — Basis — Shabb 
Dubing Account fbab ob Assessment tear — Indian Income tax 
Act (XI OF 1922), Section 26 (1). 

The words ' change in the constitution of a firm ’ in Section 
26 (1) of the Indian Income Tax Act mean a change in the persons 
who are partners in the firm and not a mere change in the propor- 
tion in which the partners dwide the profits. 

During the year of account the assessee's share in a firm was 
11189. At the close of thca year, before assessment, a fresh 
deed of partnership was executed between the same partners under 
which the assesses became entitled to a lljSO share in the profits. 
Held, on a reference made by the Commissioner, that as there was 
no change in the personnel of the firm but only a change in the share 
of prof its there was no change in the constitution of the firm within 
the meaning of Section 26 (I) of the Act, and assessment nmst, there- 
fore, be made on the basis of the share which the assesses had dur- 
ing the accounting year. 

• Case stated by the Commissioner of Inoome tax, Bengal, un- 
der Section 66 (2) of the Indian Income tax Act, 1922. [Cml 
Beferenoe No. 6 of 1937]. 

The facts of the case, the question referred and the opinion 
of the Commissioner appear in the following statement of the case 
made by the Commissioner. 

STATEMENT OF CASE. 

*' At the request of the assessee, the following statement of 
case is drawn up and submitted for the decision of Their Lordships 
under Section 66 (2) of the Inoome tax Act on the question of law 
formulated in paragragh 6 below. By a petition submitted on the 
9th August 1937 it has been prayed that a reference may be sub- 
mitted to the Hon’ble High Court for the years 1932-33, 1988-84 
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and 1934*36 and that the decision of Their Lordships on that re- 
ference may be followed in respect of the assessment year 1936*86 
for which it has been prayed that no separate reference need be 
sent up. 

2. Fact* of the Case. — The assessee is a partner in. the roister- 
ed firm of Messrs. Moolji Sicka and Company which has been 
treated as a registered firm for a number of years in the past. The 
facts BO far as the point at issue in this case is concerned are that 
Moolji Sicka has been assessed for the assessment years 1932-33, 
1933*34 and 1934*86 on his share of the partnership income. 
There was no other income in the 1932*38 assessment of the asses- 
see ; for the assessment year 1933*34 there was some loss under 
the head ‘ other sources ’. In 1984-36 besides the partnership in- 
come there was some income from house property. The accounting 
year in respect of the assessment year 1932-33 is 1987-88 Dewali 
corresponding to the year ended October, 1931. !For the assess- 
ment years 1933-34 and 1934-36 the accounting years are 1988-89 
Dewali and 1989-90 Dewali corresponding respectively to the years 
ended October 1932 and October 1933. For the assessment year 
1932*83 an application for registration was filed by the firm before 
the Income Tax Officer on the 26th July 1932. This application 
is reproduced below 

“ Form of application for registration of the firm under Sec- 
tion 2 (14) of the Indian Income tax Act, 1922. 

To The Income tax Officer, 

District Y, Galoutta. 

Dated, 26th July, 1982. 

1. We, Messrs. Moolji Sicka & Go., beg to apply for renewal 
of registration of our firm under Section 2 (14) of the Indian In- 
come tax Act, 1922. 

2. The original of the instrument of partership under which 
the firm is constituted specifying the individual shares of the part- 
ners together with a copy is enclosed, The prescribed particulars 
are given below. 

8. We do hereby certify that the profits for the previous year 
have been actually divided or credited in accordance with the shares 
shown in this partnership deed. 

Signature (In vernacular) 


Address ( ) *’ 
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Name and Names of the Date on which Date on which the 
address of partners with the instrment instrument of part- 
the firm. shares. was executed, nership was first re- 

gistered with the 
I.T.O. 

Messrs. (1) Bhai Moolji 

Moolji Sicka As. 0-5-6 

Sioka & Co., 

61, Ezra St, (2) Bhai Pur- 11th Sept. 1931-32 

Calcutta. shottam Sicka. 1930 Assessment 

As. 0-4-6 

(8) Bhai Eal- 
yanji Vithaldas. 

As. 0-3-6 

(4) Bhai Eanji 
Mulji As. 0-2-0 

(6) Bhai Chatur- 
bhuj Vithaldas 
As. 0-2-0 

(6) Bhai Champ- 
sey Vithaldas 

As. 0-1-0 

(7) Bhai Shiva- 
das Moolji 
As. 0-1-0 

I, Eanjee, do hereby certify that what is stated hereinaboTe 
is true to my knowledge, belief and information. 

Sd. (In Temacular). 

The form of application for registration is one which is pres- 
cribed by Buie 8 of the rules under the Act which have under 
Section 69 (6) of the Income Tax Act the force of law. The 
application as reproduced above was not in accordance with the 
prescribed form inasmuch as the prescribed form directs that the 
applicant should certify that “ the profits of the current year will 
be actually divided or credited ’* while the above application certi- 
fied that “ the profits for the previous year have been actually 
divided or credited The Income tax Officer took exception to 
the application in this form whereupon the assessee filed another 
application on the 21st November 1932 in the prescribed form 
ceti^yihg “ that the profits of the current year will be actually 
divided or credited in accordance with the shares shown in this 
pairtners^p . deed The prescribed particulars required by 
paragraph ' 2 of the form of application as submitted with 



23 ? 


19383 icooui siOEA, In re. 

the application filed on the 2l8t November 1932 are given 
below : 

Name and Names of the 
address of partners in the 
the firm. firm with the 
share of each in 
the business. 

Messrs. 

Molji Sioka Mooljee Sioka, 

Sc Co., As. 0-5-6. 

51, Ezra St. Pnrshottam 17th 
Calcutta. Sicka As. 0-2-3 December, 

Ealyanjee 1931. 

Yithaldas, 

As. 0-1-9 
Eanji Moolji 
As. 0-3-0 
Chaturbhuj 
Yithaldas, 

As. 0-0-6 
Champsey 
Yithaldas, 

As. 0-1-0 
Shivdas Moolji, 

As. 0-1-0 

Total As. 0-15-0 

We, do hereby certify that the information given 

above is correct. 

Signature (s) (In vernacular). 

For the assessment year 1933-84 an application for registra- 
tion was filed on the basis of a deed dated the 6th March 1934 
specifying the shares of the partners and certifying that the profits 
of the current year would be actually divided or credited in accord- 
ance with the shares shown in this partnership. For the assessment 
year 1984-85, a similar application was filed on the basis of the 
partnership deed dated the 6th March 1984 and with the same 
certificate as for the assessment year 1983-84. The Income tax 
Officer has made the assessments on the assessee on the basis of 
the share the assessee held at the time of msiking the assessment 
while the assessee argues that the Income tax Officer should have 
made the assessment not on the partners who were before him at 


Date on which Date if any, on 
instrument of which the instrn- 
partnership was ment of partner- 
executed. ship was last regis- 
tered in the Income 
Tax Officer’s Office. 
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the time of the assessment and on the shaces held at the time of 
the assessment, but that he should ha^ve assessed the partners who 
were partners daring the acoounting period and on the shares 
which they had in the accounting period and not at the time of 
the assessment. According to him, the provisions of Section 26 (1) 
of the Income tax Act should not be held to be applicable as no 
change in the constitution of the firm took place. It is also assert- 
ed that this section is not applicable if only the respective shares 
of the partners change but not the personnel. 

3. The total incomes of the registered firm for the years 

1932-33 to 1934-35 as assessed are given below — 

1932- 33 Bs. 4,91,952 

1933- 34 ... 6,65,442 

1934- 35 ... 7,23,724 

The share of this income as allocated by tho Income Tax 
Officer to the assessee is — 

1932- 33 Bs. 1,60,602 

1933- 34 ... 2,60,480 

1934- 35 ... 2,68,901 

Moolji Sicka (the assessee) had 5 annas 6 pies share in each of 
these years, but this 5 annas 6 pies was out of a total of 19 annas 
6 pies in respect of the 1932-33 assessment, and out of a total of 
15 annas in respect of tho assessments for the years 1933-34 and 
1934-35. 

4. The facts relating to the assessment year 1932-33 are dif- 
ferent from those relating to the assessment years 1933-34 and 
1934-35 as will be found from what is stated below 

Year of assessment— 1932-33. 

Date of assessment ... 2nd December 1932, 

Accounting year ... 1987-88 Dewali. 

Corresponding to the year ended ... October, 1931. 

During the acoounting year, the shares of the partners were 
based on a partnership deed dated 11th September 1930 while the 
shares at the time of the assessment are those of the partnership deed 
datsd'^17th December 1931 which was executed to take effect from 
.Octb^r 1931. The shares of the respective partners daring the 
accounting year ate shown below against the shares which the 
partners had at the time of assessment. — 
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Shares daring Shares at the time 
Names. the accounting of making the assess- 




year. 



ment. 



Bs. 

A. 

P. 

Bs. 

A. 

P. 

1. 

Moolji Sioka. 

0 

6 

6 

0 

6 

6 

2. 

Purshottam. 

0 

4 

6 

0 

2 

3 

8. 

Ealyanji. 

0 

8 

6 

0 

1 

9 

4. 

Eanji Moolji. 

0 

2 

0 

0 

8 

0 

6. 

Ohaturbhuj Vithaldas. 

0 

2 

0 

0 

0 

6 

6. 

Sewdas Moolji. 

0 

1 

0 

0 

1 

0 

7. 

Ghampsi Yithaldas. 

0 

1 

0 

0 

1 

0 


Total 

1 

3 

6 

0 16 

0 


Moolji Sioka owned 6 annas 6 pies share out of 19 annas 6 
pies during the aocounting period while at the time of assessment 
his share being 6 annas 6 pies out of the total of 16 annas, was 
higher than what it was in the year of account. 

Year of assessment — 1938-34. 

Date of assessment ... 27th June 1934. 

Aocounting year ... 1988*89 Dewali. 

Corresponding to the year ended ... October 1982. 

Daring the year of account the shares of the partners were 
as pei; the partnership deed dated the 17th December 1931. One of 
the partners, vis., Purshottam died on 6th December 1933 and a 
fresh partnership deed dated the 6th March 1934 was executed and 
was to take effect from the Sth December 1983. The statement 
below gives the names and shares of the parthers during the period 
of account and at the time of assessment. 

Names and shares daring Names and shares at the time of 


the accounting year. making the assessment. 




A. 

P. 


A. 

P. 

1. 

Moolji Sicka 

6 

6 

Moolji Sicka 

6 

6 

2. 

Purshottam 

2 

3 

Udhavji 

0 

6 

3. 

Ealyanji 

1 

9 

Ealyanji 

1 

9 

4. 

Eanji Moolji 

3 

0 

Eanji Moolji 

8 

0 

6. 

Ohaturbhuj Yithaldas 0 

6 

Chaturbhuj Yithaldas... 

0 

6. 

6. 

Sewdas Moolji 

1 

0 

Sewdas Moolji 

1 

0 

7. 

Ghampsi Yithaldas... 

1 

0 

Ghampsi Yithaldas ... 

1 

0 


Total. 16 0 


Total. 13 3 
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Year of Assesement — 1934-35. 

Date of AsseBSsment ... 27th February, 1936. 

Accounting year ... 1989-90 Dewali. 

Corresponding to the year ended ... October 1933. 

Names and shares during the accounting year and names and 
shares at the time of making the assessment are the same as shown 
under 1933-84. 

6. It will be seen from a comparison of what has been noted 
above that for the assessment year 1932-33 there has been change 
only in the extent of the shares as between the year of account 
and the year of assessment, while for the years 1933-34 and 1934- 
35 there has been change both in the extent of the shares as well 
as in the personnel. The Income-tax Officer in making the assess- 
ments proceeded under Section 26 (1) of the Act on the basis of 
the changes thus revealed at the time of making the assessments. 

6. - Arising out of these circumstances the assessee formulated 
the following question for reference to the Hon’ble High Court 
under Section 66 (2) of the Income Tax Act : — 

“ Whether in the circumstances of the case, when actual total 
income in fact earned by the assessee in the previous year is found, 
it is lawful to invoke the aid of Section 26 (1) of the Act and to as- 
sess on an enhanced total income which was never earned by the 
assesses.” 

In my opinion the question is not happily framed and does not 
also raise clearly the real question at issue. Instead of referring 
this question I am substituting the following question : — 

“ Whether in the facts and circumstances stated above and on 
the true construction of Sec. 26 (1) of the Indian. Income Tax Act 
(XI of 1922) the assessee should be chargeable to tax on the basis 
of his share at the time of making the assessment or on the basis 
of the share which he had during the accounting year ?” 

and 1 respectfully submit this question for the decision of 
Their Lordships. 

7., OpiaioB of the Commissioner. — It has been argued on be- 
half of the assessee that partnership being the relation between 
persons who have agreed to share the profits of a business (Section 
4 of the Indian Partnership Act (IX of 1932), unless there is 
ohaitge of persona it qannot be held that there has been change in 
the constitjotion such as is contemplated in Section 26 (1) of the 
Income. Tax Act. It will be seen from the facts stated above that 
formerly there was a deed dated the 11th September 1930. It webS 
on the basis of jshis deed that assessments prior to 1982-38 were 
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made. The partners found it necessary to make a fresh deed on 
the 17th December 1981 to take effect from October 1931. It was 
because they found that the relation between the persons forming 
the partnership had undergone a change that it was necessary to 
make a fresh deed giving effect to this changed relation whereby 
some of the partners were given larger shares. After this deed of 
the 17th December 1931 one of the partners, vie., Furshottam died 
and in the nest partnership deed which was drawn, «»«., the one 
dated the 6th March 1984 there had been change not only of the 
shares of the partners but of persons also, for Udhavji, the only 
sop of Furshottam, was substituted with a different share. I do 
not see in the facts of the case that there is any difficulty in hold* 
ing that there has been change in the constitution of the firm or 
that a firm had been newly constituted. The fact that the part- 
ners felt the necessity for making fresh partnership deeds, «»»., 
dated the 17th December 1931 and 6th March 1934 goes to show 
that change had occurred in the constitution of the firm and that 
the firm had been newly constituted within the meaning of Sec- 
tion 26 (1) of the Act. 1 therefore respectfully submit that the 
department has rightly applied Section 26 (1) .of the Act to the 
assessments under discussion and rightly held that each partner 
had received the share of the profits of the previous year propor- 
tionate to his interest in the firm at the time of making the assess- 
ment. 1 would therefore respectfully submit that Their Lordships 
may be pleased to answer the reference in favour of the revenue. 

8.-1 append to the statement of case copies of the following 
documents: (A) Assessment Order. (B) Grounds of Appeal. (0) 
Appellate Order. (D) Application under Section 66 (2). 

Dr. S. 0. Boy, for the Assessee. 

AdvoecUe General of Bengal, Dr. Badhabinod Pal, and Mr. B. 
0. Pal, for the Commissioner. 

JUDGMENT. 

DauBtSHiBB, C.J. — The facts are fully stated in the case, but 
shortly are as follows : — 

Babu Moolji Sicka was a member of a trading partnechip. 
During the accounting year Which was October 1930 to October 
1981 the assessee’s share of the profits of the firm was 11/39. 
After the accounting year, namely, on December 17th, 1981, the 
partners agreed in a deed that the a8seBsee*s share of the profits of 
the firm should henceforward be 11/80. The partners remained 
the same, but their respective shares in the profits were altered. 
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The assessment year was April 1982 to March 1933, and the deed 
referred to was in operation daring the year of assessment. The 
assessment was made on December 2ad, 1932. 

The question is whether in the facts and circumstances stated 
and on the true construction of Section 26 (1) of the Indian In- 
come-tacs Act, the assessee should be chargeable to tax on the 
basis of his share of the profits at the time of making the assess- 
ment on the basis of the share of the profits which he had during 
the accounting year. If Section 26 (1) applies then the assessee 
would be chargeable to tax on the basis of his share of the pro- 
fits at the time of msbking the assessment. That share was of 
course greater than during the accounting year. Section 26 (1) 
reads: 

“ Where, at the time of making an assessment under Section 
23, it is found that a change has occurred in the constitution of a 
firm or that a firm has been newly constituted, the assessments on 
the firm and on the members thereof shall, subject to the provi- 
sions of this Act, be made as if the firm had been constituted at 
the time of making, the assessment, and as if each member had 
received a share of the profits of that year proportionate to his in- 
terest in the firm at the time of making the assessment ”. 

There is no question here of a firm having been newly con- 
stituted. The only question is whether a change has occurred in 
the constitution of a firm. There is no previous decision to guide 
us as to the meaning of * change in the constitution of a firm*. 
The relevant explanation of the word ‘constitution’ given in the 
The New English Dictionary by Sir James Murray, Vol. II, page 876 
is “ The way in which anything is constituted or made up ; the ar- 
rangement or combination of its parts or elements, as determining 
its nature and character ; make, frame, composition ”. From a 
consideration of that definition a “ change in the constitution of 
a firm ” would suggest a change in its partners but not a change in 
the proportion in which the partners divided the profits. Some 
help is obtained from the provisions of the Partnership Act, 1932. 
Section 17 (a) of that Act says: — 

“ Subject to contract between the partners where a change 
occurs in the’ constitution of a firm, the mutual rights and duties 
of the partners in the re-constituted firm remain the same as they 
were immediately before the change, as far as may be ” 

SMtion 88 provides : 

“ A continuing guarantee given to a firm or to a third party 
in respect of -tbe transactions of a firm is, in the absence of 
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agreement to the contrary, revoked as to future transactions from 
the date of any change in the constitution of the firm 

Section 63 (1) enacts : — 

" When a change occurs in the constitution of a registered 
firm any incoming, continuing or outgoing partner and when a 
roistered firm is dissolved any person who was a partner im- 
mediately before the dissolution, or the agent of any such partner 
or persons specially authorised in this behalf, may give notice to 
the Begistrar of such change or dissolution, specifying the date 
thereof ; and the Begistrar shall make a record of the notice in the 
entry relating to the firm in the Begister of Firms, and shall file the 
notice along with the statement relating to the firm filed under 
Section 69 

Section 17 does not appear to help in arriving at a meaning 
of the phrase ‘ change in the constitution of a firm ’, but Sections 88 
and 63 where they mention the phrase * change in the constitution 
of a firm ' are, it seems to me, referring to a change in the person- 
nel of the firm, that is, a change in the persons who are partners 
in the firm. 

In my opinion, there was no change in the constitution of the 
firm on December 17th, 1931, within the meaning of Section 26 (1) 
of the Indian Income Tas Act. Consequently, Section 26 (1) has 
no application to this particular case. The result is that the as- 
sessment must be made on the basis of the share which the asses- 
see had during the accounting year. With regard to the years sub- 
sequent to the year of assessment 1982-83, the matter has not been 
pressed and the question does not arise. 

The assessee will get half the ordinary costs of the Beferenoe. 

Eetjndkab, J. — I agree. 

MUKHBBJBA, J.— I ^ree. 

Beference mttoered aeeoriingly. 

[In ihb Lahobh HiaH Goubt.] 

GOPINATH VIB BHAN 

V. 

COMMISSIONEE OP INOOMB-TAX, PUNJAB. 

Sib Jambs Addison and Dnr Mokammbd, JJ. 

January 6, 1988. 

llUSINBSS BxPBNDITUBH— ST ltPOLATION 10 PAT ShABB OP 

Pbopiis In Addition to Obdinabp Ohabobs bob Wobk Dohb 
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— Seabb of Pbofiis Paid, Whbthbb DbdttoubiiB as Bttsihbss 
E xpBBDiruBB OB Ebnt OF Pbbmisbs — ^P iitTOTTrAirNG Ahotjbt, 
Whbthbb Can bb Bbnt — Indian Income Tax Act (XI of 1922), 
Sbo. 10 (2) (i) and (is). 

The assessee entered into an agreement with a company by which 
he agreed to get all the raw cotton purchased by him ginned by the 
company cmd the company agreed not to do ginning or pressing for 
any other customer. In addition to ginning charges at certain 
rates the assessee agreed to pay to the company as additional ginn- 
ing charges one-third of the net profits earned by him in Ms cotton 
and seed business after deducting all expenses connected with the sale 
and purchase of cotton and seed. In the case of loss no sum was to be 
paid to the company nor was the company bound to make any con- 
tribution on that account. In the accounting year the assessee paid 
to the company Bs. 68,000 odd towards ginning charges and Bs. 
88,429 towards one-third of the net profits in accordance with their 
agreement : 

Held, on a reference by the Commissioner, that the sum of Bs. 
88,489 paid by the assessee to the company was not a legitimate de- 
duction under Section 10 {8) (i) of the Indian Income-tax Act inas- 
much as a fhuAuating item like a share in the profits cannot he 
treated as rent within the meaning of Section 10 (8) (t ) ; it was also 
not deductible under Section 10 {8) (ix) as the payment was a pay- 
ment out of the profits after they had been earned and not an ex- 
penditure incurred for earning the profits. 

Held also, that the question, whether an advance made by a 
partner is a loan to the partnership or an increase in the capital of 
the firm is a question of f cut cmd if the income tax authorities hone 
held that it was by way of an increase in the capital and not a loan 
independent of the partnership capital, the High Court cannot in- 
terfere with the finding. 

Gases referred to : 

Indian Badio and Cable Gommdnioaiions v. Gommissionbb 
OF Income Tax, Bombax [1937] (6 LT.E. 270; I.L.B. 1937 
Bom. 591). 

POHDIOHBBBX BaILWAX Oo. V. OOMMSSIONEB OF INCOME TaX, 
Madbas [1981] (68 l.A. 239 ; 6 I.T.C. 363 ; 64 Mad. 641). 

Tata Hxdbo Elbctbio Aobnoies Lid. «. Gommissionbb of 
Income Tax, Bbnoal [1937] (6 LT.B. 202 ; 64 LA. 215; 1937 
A,0. 212 ; 106 L.J.P.0. 102). 

Union Cold Siobaob Companx v. Adamson [1931] (16 Tax 
Oas. 203 ; U6 L.T. 172). 
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Oase stated by the Commissioner of Income Tax, Punjab, and 
N. W. P. P. under Section 66 (3) of the Indian Income Tax Act 
(XI of 1922) in the matter of the assessment of Gopinath Vir 
'RV'ftn for the assessment year 1936-86. [Civil Eeferenoe No. 23 
of 1937]. 

The facts of the Case, the questions referred and the opinion 
of the Commissioner appear in the following Statement of Case 
submitted by the Commissioner. 

STATEMENT OF CASE. 

" Statement of case under Section 66 (3) of the Indian Income 
Tax Act, as ordered by the Hon’ble Judges of the Lahore High 
Court in Civil Miscellaneous No. 88 of 1937, arising out of the 
assessment for 1936-36 of Messrs. Gopinath- Yirbhan, of Ohioh- 
watni, under Section 23 (3). 

Facts of the Case. — For the year 1936-36, the Income Tax 
Officer assessed Messrs. Gopinath Virbhan on the footing of an 
association of individuals on a total income of Bs. 77,991. A copy 
of the assessment order is annexed (Exhibit A). The source of 
income of the assessee is cotton business. The super-tax demand 
was subsequently found by the Income Tax Officer to have been 
wrongly calculated and the mistake was rectified by him under 
Section 36 of the Act. At the time of the assessment the assessee 
applied for registration as a firm under Section 26'A on the basis 
of a partnership deed, dated 27th January, 1934, written in Urudu. 
An English translation of the partnership deed is annexed 
(Exhibit B). The Income tax Ofifioer rejected the application for 
registration but on appeal the Assistant Commissioner allowed 
registration of the firm as constituted under the partnership deed. 
According to the partnership deed (Exhibit B) the partners and 
their shares are as follows : — 

Vir Bhan Bs. 0-2-9; Bam Gopal 0-2'S; Bam Sarup 0-4-0; 
Jai Bam Das 0-4*0 ; Shanti Sarup 0-3-0. 

As the registration of the firm has been allowed the demand 
of super tax against the assessee in this oase will disappear. The 
assessment order is, therefore, to be read subject to the foregoing 
modifications. In the assessment the assessee claimed a deduction 
of Bs. 6,063, pn account of interest paid as follows 

Bs. A. P. 
32015 0 
2,622 6 6 
2,109 14 9 


Messrs. Virbhan Omparkash 
Shanti Sarup 
Patehohand Jairamdas 
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The Income Tax Officer disallowed the whole claim on the 
ground that it was interest paid to partners by way of appropria- 
tion of profits. The partnership deed, dated 27th January, 1934 
contains a recital that interest will be paid at Bs. 0-7-9 per cent 
per mensem on whatever money is invested by the partners on 
interest. From the partnership deed it will also appear that Fateh 
Ghand is the name of the father of Jairam Das. 

2. In the assessment the assessee also claimed a deduction of 
Be. 22,429 on account of profits paid to Messrs. Jagan Nath Syal 
and Go., Ghichawatni, and the Income tax Officer disallowed the 
claim on the following grounds : 

“ The factory of Messrs. Q-opal Shah Nathu Shah had been 
taken on lease by Messrs. Jagan Nath Syal and Go., Ghichawatni, 
who are probably an unregistered firm. The latter firm entered 
into an agreement with Messrs. Glopinath Birbhan, with a view to 
carrying on the ginning and pressing work for them on the follow- 
ing conditions : — 

(i) All raw cotton purchased by Messrs. Gopinath Birbhan 
say party No. 1, would be got ginned from Messrs. Jagan Nath 
Syal and Go., call it party No. 2. (ii) That party No. 2 would not 
do ginning and pressing work of any other customer, (iii) That 
the ginning charges would be as detailed below : — 


No. of bales. 

Charges. 

Bs. A. P. 


If less than 2,000 

6 12 0 

per bale of 

If more than 2,000 but less then 


392 lbs. 

8,000 

6 6 0 

per bale 

If more than 3,000 but less than 

4,000 

6 2 0 

f* 

If more than 4,000 but less than 

4,800 

6 0 0 


U more than 4,800 

4 14 0 

SI 

‘‘Besides the above stipulated 

rates of ginning, 

, the party 


No. 1 would pay l/3rd of the net income made in cotton and cotton 
seed business after deducting all business and other expenses and 
interest at 6 pet cent per annum together with bad debts, etc. In 
case of loss nothing would be paid and the whole loss would be 
incurred by the party No. 1. The party No. 2 would have nothing 
to do with the losses. In that case it would simply receive ginning 
charges and nothing else. Agreement, dated 22nd March, 1936, is 
placed on the file. This agreement confirms the previous one made 
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orally vide copy of the letter, dated 14th October, 1983, placed on 

the file. 

This amount which is alleged to have been paid to Messrs. 
Jagan Nath Syal and Oo., Ohiohawatni, out of the net income (».c., 
after the net income was determined or it came in existence) 
cannot be regarded as an expenditure incurred solely for the pur- 
pose of earning that income, as required in Section 10 (2) (ix) of 
the Indian Income tax Act. Only those amounts can be allowed 
as deductions from the taxable income which were spent before 
earning the income, such as ginning and pressing charges amount- 
ing to Rs. 68,466 which were duly allowed. Any alleged expen- 
diture incurred after the income came into existence is, therefore, 
obviously inadmissible. In this connection a reference is invited 
to the following rulings : — 

(i) Madras High Court ruling in the case of J2. E. Moham- 
mad Kasim Bowther and Oo., Negapatam (2 I.T.O. 482). 

In the case under discussion too the payment was dependent on 
the amount of profits. 

(ii) Bombay High Court ruling in the case of Messrs. 0. 
Macdonald ds Co., (7 I.T.G. 466). 

(iii) Privy Council ruling in the ease of the Pondicherry 
Bailway Go. v. The Commissioner of Income tasc, Madras (6 I.T.C. 
363) : profits on their coming into existence attract tax at that 
point and the revenue is not concerned with the subsequent appli- 
cation of the profits.” 

The case of Bafa Bejoy Singh Dudhwria v. The Commissioner 
of Income tax, Calcutta {6 LT.C. 449) quoted by learned Counsel 
is clearly distinguishable and does not apply to the case under 
review. In that case the lady’s charge was not confined to the 
income of the estate but extended to the corpus. Charge had to 
be met irrespective of the fact whether there was any income from 
the estate or not. In the present case the payment was admittedly 
to be made if there were profits. In the absence of any income no 
payment was to be made at all. 

In the light of the above facts and rulings the deduction of 
Bs.22,429-6'9, claimed by the assessee, is disallowed. This represents 
one-third share of profit (net after excluding all expenses and deduc- 
tions which amounted to Rs. 67,288, according to the assessee) ”. 

The partership deed (Exhibit B) contains some terms of the 
sub-lease between Jagan Nath Syal and Go., and the assessee. 
These terms seem to have been modified to some extent by an 
agreement dated 28rd March, 1986 (and not 22nd March, 1936; 
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as noted by the Income Tas Officer) between the asaessee-fixm on 
the one hand and Messrs. Jagannath Syal and Co., on the othen. 
The agreement is written in Ilcndn, and an English translation is 
annexed (Exhibit C). This written agreement confirmed one pre* 
Tionsly made orally — vide English translation of a letter, dated 
14th October, 1933, written in Urudn — Exhibit D). It will appear 
that in all the three documents, vie., the partnership deed (Exhi- 
bit B), the agreement dated 23rd March, 1936, (Exhibit G) and in 
the letter dated 14th October, 1933, (Exhibit D) it was agreed that 
besides paying Messrs. Jagan Nath Syal and Oo., the ginning rates 
the assessee-firm would pay Messrs. Jagan Nath Syal and Go., one- 
third of the net profit made after deducting all expenses, and that 
in the case of loss it would be borne entirely by the assessee-firm. 
In all these three documents the one-third share of net profits pay- 
able has been described as ginning charges. The amount of Bs. 
22,429 was paid to Messrs. Jagannath Syal and Go., over and above 
the ginning rates as one-third share of the net profits by virtue of 
the above stipulation. 

3. The assesses appealed against the disallowance of the in- 
terest payment of Bs. 6,063 and of the payment of Bs. 22,429 to 
Messrs. Jagannath Syal & Go., copies of the grounds taken on ap- 
peal with r^atd to these two items and of the relevant portion of 
the appellate order are annexed (Exhibits E & E respectively). So 
far as the interest payments are concerned, the Assistant Commis- 
sioner found that Virbhan Omparkash was a separate firm which 
was not a partner in the assessee-firm and therefore allowed Bs. 
320-16-0 paid to it. From the appellate order it appears that it 
was not contended before the Assistant Commissioner that Bs. 
2,109-14-9 was not paid to the partner Jairam Das but to the al- 
leged firm Fateh Ghand Jairamdas. Bhanti Sarup admittedly 
stands in this capacity as a partner in the assessee-firm. The As- 
sistant Commissioner upheld the decision of the Income Tax Offi- 
cer in regard to the interest paid to Shanti Sarup and Jairam Das 
on the ground that it was interest paid to partners and there was 
no evidence that they were genuine borrowings from the two part- 
ners. The Assistant Commissioner also disallowed the claim of 
Bs. 22,429 paid to Messrs. Jagannath Syal & Co., and it appears 
from the appellate order (Exhibit F) that the following entry was 
made in the 8uhr Bahi (journal of adjustment entries). ‘‘ Lai Ja- 
gan Nath Syal Oo., he jama babat nafa ghasai hharhhana. 
Eitta 6-4. rupa 67,288-4-6.’* Credited to Jagan Nath Syal A Co. 
for share of profit,, depreciation one-third' share of Bs. 67,288-4-6). 
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4. The assessee then came up with an application under 
Section 66 (2) (copy, Exhibit Q-), but my predecessor by his order 
dated 29th May, 1936, (copy. Exhibit H) rejected the application. 
Thereupon the assessee filed an application under Section 66 (3) 
(copy Exhibit I) before the hon’ble High Court. 

5. Qaestions referred. — As directed by Their Lordships in 
their order, dated 28th June, 1937 (copy Exhibit J) I refer the 
following two questions for their Lordships’ decisions : — 

(1) “ Whether the sum of Bs. 22,429 paid by the assessee to 
Jagan Nath Syal & Go., under the agreement between the assessee 
and Js^an Nath Syal Sc Go., is a legitimate deduction under Sec- 
tion 10 '(2) Glauses (i) and (ix) of the Income Tax Act, and 

(2) Whether the assessee is entitled to deduct Bs. 2,109, and 
Bs. 2,622 paid to Eatehchand Jairamdas and Shanti Sarup, res- 
pectively, as interest on capital alleged to have been borrowed 
from them by the assessee.” 

6. Opinion of the Commissioner. — So far as question (1) is con- 
cerned, 1 submit that the stipulation in the partnership deed (Exhi- 
bit B) and in the agreement (Exhibit C) and the entry in the Suhr 
Bahi referred to in the appellate order (Exhibit E) leave no room 
for doubt that the payment of Bs. 22,429 to Messrs. Jagannath 
Syal Sc Go., was an appropriation of profits after they had been 
earned, and, therefore, not an admissible expenditure under Section 
10 (2) (ix). In the three documents, Exhibits B, G & L, the one- 
third share of net profits payable has no doubt been described as 
ginning charges, but I submit that merely this description will not 
convert it into a recurring expenditure incurred solely for the pur- 
pose of earning the profits or gains. The method of computation 
itself as described in three documents (Exhibits B, G & D) shows 
clearly that it is an appropriation of profits after they had been 
earned. Moreover, the amount payable has no relation whatsoever 
with the ginning of cotton done by Messrs. Jagannath Syal Sc Co. 
inasmuch as it may be small or great or nothing according as the 
profits of the assessee are small, great or nothing— which is a most' 
unusual feature in the case of ginning charges. I would refer to the 
decision of the Privy Council in the Indian Badio and Cable Com- 
mumeoHons Co,, Ltd. v. Commissioner of Income Tax, Bombay 
Presidency and Aden (V I.T.B. 270) which is the latest decision on 
the subject. The facts of that case are very much similar to the 
facts of the present case. I would also refer to the Privy Council 
decision in the Pondicherry Baihoay Co., Ltd. v. Commissioner of 
Income Teas Madras (Y I.T.O. 863) and the Bombay BDgh Court 

I— 8# 
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deoision in Messrs, 0. Macdonald dt Go. v. Commissioner of Income 
Tax, BomI>ay (VII I.T.O. 466). Section 10 (2) (i) is not applicable 
either because nowhere m the partnership deed (Exhibit B) or in 
the agreement .(Exhibit G) or in the letter (Exhibit E) is it stated 
that any portion of the profits was to be paid as rent of the factory 
or business premises. Moreover, in the Indian Badio <6 Cable 
Communications Co., Ltd. (V I.T.E. 270 at page 278) it has been 
held that rent cannot be such a fluctuating figure. 

7. Question (2) : — As r^afds the payment of interest to the 
partners, I submit the assesses has put in no evidence at all 
on the point that the investment standing in the name of Eateh- 
chand Jairamdas is not the investment of partner Jairam Das 
but of a firm named Fatehohand Jairamdas. I- have already point- 
ed out that the name of Jairam Eas’s father is Fateh Ghand. 
The Assistant Gommissioner gave the assesses relief so far as 
Vir Bhan Om Parkhash was concerned because the assesses was able 
to produce satisfactory evidence before the Assistant Gommissioner 
about the separate identity of that creditor. No such evidence 
was produced before the Assistant Gommissioner in respect of 
Fatehohand Jairamdas. Under such circumstances, I submit the 
assessee has failed to establish the separate identity of the creditor 
Fetehchand-Jairamdas. Shanti Sarup stands admittedly in the 
capacity of a partner. The partnership deed (Exhibit B) shows 
that interest is paid on partners’ capital and there is no evidence to 
prove that these borrowings are genuine deposits and not capital 
for developing the business. Under such circumstances, I submit 
that interest on partners’ capital is not allowable expenditure. I 
would refer to the decision of the Allahabad High Gourt in the 
matter of Lalla Mai Hardeo Das Cotton Owning Mills (1 1.T.G. 
266). As, however, the assessee has been taxed as a regis- 
tered firm, the partners are not in the least affected if their inter- 
ests are disallowed in the assessment of the firm, because under 
Section 48 (2) they will get the necessary refund in their personal 

' assessments. 

8. For reasons stated above, my respectful submission is that 
both the questions should be answered in the negative.” 

Kirpa Bam Bajaj for the Assessee. 

, 8. M. Sikri, for J. N. Aggarwalt for the Gommissioner, 

JUDGMENT. 

T^iis is a case stated by the Commissioner of Income tax un- 
der .itub-seciiop (8) of Section 66 of the Income Tax Act. The two 
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questions that were formulated by this Court for the opinion of the 
Commissioner were couched in the following terms : — 

(1) Whether the sum of Bs. 22,429 paid by the assessee to 
Jagan Nath Syal and Company, under the agreement between the 
assessee and Jagan Nath Syal and Company is a legitimate deduc- 
tion under Section 10 (2), Clauses (i) and (ix) of the Income-tax 
Act ; and (2) Whether the assessee is entitled to deduct Bs. 2,109 
and Bs. 2,622 paid to Fatehchand Jairamdas and Shanti Sarup, 
respectiyely, as interest on capital alleged to have been borrowed 
from them by the assessee. 

In the opinion of the Commissioner both questions should be 
answered in the negative and we have no hesitation in agreeing 
with him. 

The sum involved in question No. 1 was paid by the assessee 
to Jagan Nath Syal and Company, hereinafter called the company, 
in the following circumstances : — 

The company took on lease a cotton ginning factory and the 
assessee entered into an agreement with the company for the gin- 
ning of his cotton. It was stipulated between them that besides 
the ginning charges, which were fixed in the agreement, the com- 
pany would be entitled to one-third of the net profits calculated 
“ after deducting all ginning charges at the above mentioned rates 
and all other expenses connected with the sale and purchase of 
cotton and seed, insurance, interest at 6 per cent, per annum travel- 
ling, food of workers and employees, staft salaries etc., bad debts 
and irrecoverable items In case of loss no sum was to be paid 
to the company nor was the company liable to any contribution on 
that account. In the accounting year the assessee paid to the com- 
ps ny Bs. 68,000 odd towards ginning charges and in addition Be. 
21: ,429 were paid to it which represented one-third of the net pro • 
fits earned by the assesses after making the necessary deductions 
specified in the agreement. It is the latter sum which the asses- 
see claims to deduct from his total income and the Income-tax au- 
thorities have refused to allow him to do so on the ground that it 
was covered neither by Clause (i) nor Clause (ix) of sub-section 
(2) of Se<3tion 10 of the Income-tax Act. It is a well-settled prin- 
ciple that if any deduction is claimed, it is for the assessee to prove 
that that deduction is legally allowable to him. If he fails to do so, 
the amount so claimed is liable to be assessed. It is obvious that 
Clause (i) of sub-section (2) of Section 10 does not cover the 
amount and it is significant that throughout the proceedings before 
the Income-tax authorities prior to the issue of mandamus by this 
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Oonrt the aesessee never based bis claim on that clause. Had the 
sum in dispute been rent, it could easily have been so expressed in 
the agreement entered into between the assessee and the com- 
pany. This however was not done nor can a fluctuating item like 
this be treated as rent. The following observations of their Lord- 
ships of the Privy Council in Indian Sadio and Oommunieations 
Co. V. Commissioner of Income Tax, Bombay (6 I.T.B. 270) are 
pertinent in this respect : — 

“Circumstances of greater importance are that the sum pay- 
able may be small or great or nothing — a most unusual feature in 
the case of rent — and that it is impossible to presume or infer that 
the half share of profits is being paid only as rent or as a similar 
payment, in consideration merely of the use of the plant ” . 

We bold, therefore, that the sum in dispute could not be de- 
ducted as rent paid for the premises in which the assessee carried 
on his business. 

It now remains to be seen whether it is “ expenditure (not 
being in the nature of capital expenditure) incurred solely for the 
purpose of earning such profits or gains ”, Here too, as remarked 
above we are inclined to agree with the Commissioner that the 
payment of the sum in dispute was an appropriation of profits 
after they had been earned and not an admissible expenditure in- 
curred for the purpose of earning those profits. In the case report- 
ed as 6 I.T.B, 270 (ubi supra) their Lordships of the Privy Coun- 
cil had occasion to consider a somewhat similar matter and obser- 
ved as follows : — 

“ The sum is in truth made payable as part of the considera- 
tion in respect of a number of different advantages which the 
appellants derive from the agreement and not all of them can be 
shown to be of a purely temporary character. The agreement as 
a whole is much more like one for a joint adventure for a term of 
years between the appellant company and the Communications 

company than one for a lease for that period ... 

Their Lordships recognise the difficulty which may often exist in 
deciding whether expenditure not in the nature of capital ex- 
penditure has been incurred solely for the purpose of making or 
earning ‘ income, profits or gains ’ and they agree that it may be 
impossible to formulate a test which will always suffice to disoti- 
minate between the expenditure which is and which is not allow- 
able for the purpose of income-tax, but in the present case they 
have little hesitation in coming to the conclusion that the proposed 
deduptipn is hot allowable ”. 
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In that case the Gommunioations Company and the Radio 
Company entered into an agreement to the effect that their busi- 
nesses in India should be combined and conducted by the Radio 
Company for a certain numbdt of years. The Communications 
Company agreed to deliver all the plant, machinery, fittings etc., 
of their business in India to the Radio Company to be used by the 
latter during the period of the agreement and the latter agreed to 
pay one-half of its net profits for each of its financial years to the 
Communications Company. It was this half share of the net pro- 
fits which was claimed by the Radio Company as a permissible 
deduction. 

In Pondicherry Bailway Oo. v. Gommissioner of Income Tax, 
Madras (6 I.T.G. 363), again a case that went to the Privy Coun- 
cil, their Lordships held that in computing the assessable profits or 
gains of the assessee’s business no allowance was deductible in res- 
pect of the half share of the net profits payable by the assessee to 
the French Colonial Government. Lord MaomHiIiAN, who deli- 
vered the judgment, observed as follows : 

** It is claimed for the Company that when it makes over to 
the Colonial Government their half of the net profits it is making 
an expenditure incurred solely for the purpose of earning its own 
profits. The Court below has unanimously n^atived this conten- 
tion and in their Lordships’ opinion has rightly done so. A pay- 
ment out of profits and conditional on profits being earned cannot 
accurately be described as a payment made to earn profits. It 
assumes that profits have first come into existence. But profits on 
their coming into existence attract tax at that point and the revenue 
is not concerned with the subsequent application of the profits ”. 

In two subsequent cases his Lordship threw further light on 
these observations and tried to explain as to what his real import 
was in using these words. In Union Gold Storage Go, v. Adamson 
(16 Tax Cases 298, at page 881), his Lordship remarked 

“ When therefore, in the passage referred to by the Attorney- 
General in the Pondicherry case I said that ‘ a payment otit of 
profits and conditional on profits beiii^ earned cannot accurately 
be described as a payment made to earn profits,’ 1 was dealing 
with a oftBe in which the obligation was, first of all, to asoertain 
the profits in a prescribed manner, after providing for all outlays 
incurred in earning them, and then to divide them ”. 

In Tata Hydro Electric Agencies lAd. v. Oomimssiorsev of In- 
come Tax, Bombay (64 l.A. 216), his Lordship once more adverted 
to the Pondicherry case and observed as follows 
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“ In the Pondicherry ease the assessee were under obligation 
to make over a share of their profits to the French Government. 
Profits had first to be earned and ascertained before any sharing 
took place 

His Lordship further added : 

Their Lordships recognise, and the decided cases show, how 
difdonlt it is to discriminate between expenditure which is, and 
expenditure which is not, incurred solely for the purpose of earning 
profits or gains. In the present case their Lordships have reached 
the conclusion that the payments in question were not expenditure 
so incurred by the appellants. They were certainly not made in 
the process of earning their profits ; they were not payments to 
creditors for goods supplied or services rendered to the appellants 
in their business ; they did not arise out of any transactions in the 
conduct of their business. ' That they had to make those payments 
no doubt affected the ultimate yield in money to them from their 

business, but that is not the statutory criterion 

In short, the obligation to noake those payments was undertaken 
by the appellants in consideration of their acquisition of the right 
and opportunity to earn profits, that is, of the right to conduct the 
business, and not for the purpose of producing profits in the con- 
duct of the business ”. 

In the present case also the assessee had the advantage of 
securing a monopoly of ginning his own cotton and this was a 
substantial advantage that he had gained. We are even prepared 
to go further and say that in the present case the company and the 
assessee had started a q«asi partnership business in which the com- 
pany had to receiv.e certain definite sums as ginning charges and 
had in addition to receive certain profits after making certain 
deductions and not to be responsible for any losses. The profits 
were to be paid to the company after they were earned and as such 
they cannot in any way be treated as an expenditure which the 
assessee had to incur for earning them. 

The second question can be disposed of on the short ground 
that it is a question of fact whether the advance made by a partner 
is a loan to the partnership or an increase in the capital of the firm, 
and when once the income tax authorities have held that it was by 
way of an increase in the capital of the firm and not a loan inde-, 
pendent of the partnership capital, we have no authority to interfere. 

Vfe accordingly answer both questions in the negative. The 
assessee will.be liable to pay the costs of this reference to the 
Gommissionei. . , QuesHont answered in the negative. 
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[In thb Naqpttr High Ooubt.] 
COMMISSIONER OF INCOME TAX, C. P. & U. P. 

V. 

AOHEULAL 

Sib GkiBbbt Stone, C. J,, and Vivian Bose, J. 

March 22, 1938. 

.) 

Aoootjntinq — Method of Accounting Regulab — ^Undeb- 

VADUATION OP CLOSING STOCK — PbOOBDUBB — ASSESSMENT AT PlAT 

Rate — ^Legality — Duty op Income Tax Authobitibs to Asobb- 
TAIN TeUB PbOFITS — INDIAN INCOME' TaX AoT (XI OP 1922), 
Sections 13, 28. 

The assessee adopted in the year 198S-83 the mercantile system 
of accounting which he had used in the previous years^ but on the 
ground that the closing stock was undervalued the income tdx offi- 
cer levied assessment at a fiat rate. The Commissioner stated tIuU 
the assessment was made under Section 3S (8) and not under the 
proviso to Section 18 : 

Held, (i) that as the assessee had adopted a regular method 
of accounting it was incumbent on the income tax authorities to 
determine whether the profits could be correctly deduced therefrom 
and if they considered that the undervaluation of the closing stock 
made it impossible to deduce the true profits, it was their duty to 
act not under Section 38 (3) but under the latter half of the proviso 
to Section 18 ; 

(ii) th<U the application of a fiat rate is not always proper 
when a truer state of income can be ascertained without much trou- 
ble and it was for the Income tax Officer to (wnsider whether it would 
not be fairer and more proper to apply the rate obtaining at the 
relevant date for the best quality of gold to the quantity given in 
accounts rather than to resort arbitrarily to a flat rate. 

Cases referred to : 

COMMISSIONEB OP INCOME TaX, MADBAS V. AHMBDABAD NbW 

Cotton MhiLS Co., Ltd., [1930] (64 Bom. 213 ; 121 1.C. 548). 

COMMISSIONEB OP INCOME TaX, MADBAS V. ChENGALVABAYA 
Chetty [1925] (48 Mad. 886). 

COMMISSIONEB OP Inoome Tax, Bombay V. Sabangpub Cot- 
ton MANUPAOTUBiNa Co.; Ltd., [1937] (A.I.R. 1988 P.C. 1 ; 1938 
I.T.E. 36). 
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Case stated by the Gozumissioner of Income-tax, C. P. and 
U. P. under Section 66 (3) of the Indian Income-tax Act (Judicial 
Case No. 67 of 1937). 

STATEMENT OF CASE. 

Case stated nnder Section 66 (3) of the Indian Income-tax Act 
XI of 1922 (hereinafter referred to in this statement as the Act) at 
the behest of the Hon’ble the High Court of Judicature at Nagpur, 
by the Commissioner of Incoiiie-tax, Central and United Provinces 
for the decision of the question of law set out below arising out 
of the appellate decision of the Assistant Commissioner of Income- 
tax, Jubbulpore, nn(fer Section 31 of the Act in respect of the 
assessment of Messrs. Achhrulal Mnnnalal of Uadarwara, a Hindu 
undivided family (hereinafter referred to as the assessee) for the 
year 1932-33 : — 

** Whether r^ard being had to the regular method of account- 
ing followed by the assessee in respect of transactions relating to 
gold and to silver, it was open to the Commissioner of Income-tax 
to assess nnder the proviso to Section 13 of the Income-tax Act 

2. Facts of the Case. — The assessee carries on, wUer alia, gold 
and silver business. The business consists of the sale of bullion 
and ready-made ornaments. In support of its return for the year 
in dispute (1932-33) the assesses produced accounts which, when 
examined revealed a profit of Es. 1,914 on sales of gold bullion and 
ornaments aggregating to Bs. 3,72,127-13-0 which the Income tax 
Officer considered to be suspiciously low. On further analysis he 
found that the accounts were not oast in such a manner as to enable 
him to check the accuracy of the profits worked out in them. At 
the same time he found also that the profit on sales of silver though 
not susceptible of a similar check was reasonable, having regard 
apparently to what he found to be the case with other dealers in 
the same trade. He, therefore, accepted the profit in the silver 
account but not in the gold account. This he worked out at a 
flat rate of 3 per cent gross and added Es. 9,249 to the net profit 
worked out by the assessee. It is this amount which is the bone of 
contention in this case. An extract copy of his assessment order 
is annexed as Appendix A. It will appear from it that in abbrevi- 
ating his remarks he has assumed what happened in the preceding 
year, that is, in the year 1931-32. He found the accounts to be in 
the same condition as in that year. It would, therefore, not be 
irrelevant to give a brief history of the case here. . Before the 
year 1930-81 the assessee allowed itself to be assessed on estiiBateB 
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Tinder Section 23 (4) in the absence of accounts. For the year 
1930-31 it produced accounts which were not accepted as (1) owing 
to non-production of accounts in 1929-30 there was no check on 
what had been brought forward as the opening stock — a factor 
which always tends to reduce profits, and (2) the stock list did not 
describe (a) the ornaments in stock, (b) the quality of metal used 
and (3) wages for converting it into ornaments separately for each 
ornament. The assesses was unable even to state separately the 
sales of bullion and sales of ornaments. The Income-tax Officer' 
therefore, assessed it at 3 per cent, on sales of gold. In the year 
1981-32 the assessment was repeated on the percentage basis and 
on appeal the rate was reduced from 4 to 3 per cent, on sales of 
gold. The reasons were insufficiently of details to check the accu- 
racy of the closing stock with and consequently that of the pro- 
fit worked out. On appeal the rate was reduced to 3 per cent, as 
in the year before. In respect of the year in dispute, that is 
1932-33, the assesses filed an appeal contending inter alia, that in 
the face of regularly and correctly maintained accounts the Income- 
tax Officer was not justified in applying a flat rate to the sale of 
gold because (1) the value of gold was determined in terms of silver; 
(2) there, were enormous fluctuations in the price of gold; (3) the 
large increase in the turn-over was due to the exodus of large 
quantities of bullion at a low marginal profit and quick return often 
at a loss consequent on the fluctuation of prices. It is noteworthy 
that it was not alleged at any stage of the proceedings or in any 
year before that the assessee was using, as alleged on its behalf 
before your Lordships, domestic gold for the preparation of orna- 
ments and that in consequence it was not possible for it to main- 
tain a detailed account of the stock such as the Income-tax 
Officer expected. The Assistant Commissioner, after examining the 
accounts himself, agreed with the Income-tax Officer that the 
stock valuation was defective. On the one hand it was urged 
before him that the assessee used only pure gold in making orna- 
ments while on the other it was urged that the gold ornaments in 
stock contained metal of different fineness and this discrepancy 
was sought to be explained by arguing that ready-made ornaments 
purchased from other dealers often contained inferior metal. The 
stock list gave no indication of stock purchased from outside and 
the stock of ornaments made by the assesses itself. He accord- 
ingly maintained the assessment on the percentage basis though 
he reduced the gross profit rate from 3 to 2 per cent. This he did 
because on a comparison of various transactions of sales accounted 
1—84 
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for he found that that was the rate the assesaee had earned. This 
rate was higher than the i- per cent, net profit rate to which the 
book profits, if accepted would have amounted. An extract copy 
of his order on appeal will be found in Appendix B. Dissatisfied 
with it the assessee applied under Section 66 (2), but the Commis- 
sioner of the time held that no question of law arose and 
therefore he declined to refer the case. An extract copy of his 
order declining the reference is in Appendix G. The assessee then 
moved your Lordships and obtained the order under Section 66 (8) 
requiring me to state a case on the question set out above. In the 
following year, that is to say, the year 1933-84, the assesses fully 
established the correctness of the stock and the Income-tax Officer 
accepted the profits as worked out in the books. It was proved by 
production of a statement showing the value of nearly all the orna- 
ments in stock and the silver and gold accounts were accepted in 
thdr entirety. 

Opinion of the Commissioner. — With all deference to the 
opinion of your Lordships, my submission is that the question as 
formulated is misconceived. In the first place the proviso to Sec- 
tion 13 of the Act has no reference “ to the Commissioner of 
Income-tax ”. Secondly, no accounts were produced prior to the 
year 1931-32. -Assessments used to be made on estimates under 
Section 23 (4) and on the very first occasion when the accounts 
were produced in 1930-31 no material was made available to en- 
able the Income-tax Officer to verify the correctness of the profit 
worked out. The stock list did not contain requisite details to 
check the closing stock with. The assessment in dispute is for the 
year 1932-33. In the circumstances it will not be strictly right to 
start with the assumption implied in the words of the question 
“ regard being had to the regular method of accounting followed 
by the assessee ”. Thirdly, assuming that the assumption is well 
foimded, may 1 ask in all humility whether the mere fact that 
accounts are maintained on a certain system for a series of years, 
is conclusive of their ability to reflect true profits ? A wholly 
wrong 'method may deliberately be employed systematically over a 
number of years with an ulterior object and the accounts, though 
regular in one sense, may yet repell the application of the subs- 
tantive part of Section IS and invoke that of the proviso inasmuch 
as they fail to reflect true income, profits and gains, and whether 
this is or is not the case is not a proper question of law such as’ is 
cognizable by your Lordships but a question of fact which is pri- 
marly wiihin the sole competence of the Income-tax Officer and 
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that of the Assistant Commissioner on appeal. Subject to appeal 
he is the sole arbiter for its decision. He has decided it adversely 
to the assessee and the Assistant Commissioner has upheld his 
decision. This question of fact has been finally decided and is, I 
respectfully submit, not approachable through the back door of 
Section 66 (3). I venture to point out also that what your Lord- 
ships have to consider is the question arising out of the order under 
Section 31, that is to say, the appellate order of the Assistant Com- 
missioner and m this order he has ipade it plain that the question 
involved was not the question of the method of accounting but 
the question whether the valuation of the stock as given in the 
list was correct or not and the list did not show what the basis of 
the valuation was. That is in effect his finding. Whether this 
finding is true or not is not the point for the consideration of your 
Lordships. Your Lordships are entitled only to see whether there 
was any evidence - on which such a finding could be based and if 
what 1 say is correct, then the question as framed must be modi- 
fied so as to reflect whether there was evidence at all in the cir- 
cumstances of this case to reject the gold account and calculate the 
profit on sales of gold and gold ornaments in the manner he has 
done. Fourthly, there is no reference to the application of the 
proviso to Section 13 of the Act either in the order of the Income 
tax officer or in that of the Assistant Commissioner, nor does the 
assessee rely on it in the two questions which it has submitted in 
its application under Section 66 (3) to your Lordships. 1 venture 
therefore to submit that the action of the Income tax officer does 
not purport to be and is, in fact, not an action under the proviso 
to Section 13 but is an action under Section 23 (3) of the Act. On 
receipt of the return of income the Income tax officer called upon 
the assessee under Section 23 (2) of the Act, to produce evidence 
in support of the return put in. The accounts that the assessee 
produced were found, on examination, not to give all the materials 
necessary for determining the profit in the gold account and, there- 
fore, to the extent that the accounts were deficient, the Income 
tax officer had to estimate the profit from the sales of gold and 
gold ornaments in compliance with Section 28 (3) of the Act which 
required him to arrive at a true determination of the income after 
considering the evidence produced. Hence this was a ease in 
which the Income tax officer was free to adopt the basis and 
manner of working out the profit in the gold account which he con- 
sidered to be . the most accurate for the purpose of making such a 
determination. The Assistant Oommissioner has not only held 
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that the list of stock did not state the principle on which it had 
been made ont bnt also, on an analysis of the accounts that the 
gross rate of profit worked ont at 2 per cent. Profits depend to a 
d^ree on the correctness of the valnation of the opening and the 
closing stocks and this was inconsistent with the profits shown in 
the books. He did not, therefore, accept the book profit bnt hav- 
ing regard to the fact that the gross profit was lower, he applied 
the rate of 2 per cent, instead of 3 per cent, which was the rate 
applied in the year 1931-32.. The average rate actnally worked 
ont to 2f per cent. In the case of the Maharajadhirty of 
Darbhanga v. Gommissioner of Income tax, Bihar (9 Pat. 240 
it has held by their Lordships of the Patna High Conrt 
that the question whether or not the assessee’s accounts disclosed 
hie true income was one of fact. The Lahore case of the Pioneer 
Sports Ltd., V. Commissioner of Income tax, Punjab, decided on Jnne 
29, 1934 (2 l.T.B. 306) is, I respectfully submit, not on all fours 
with this case. There the sole reason given by the Income tas offi- 
cer for the rejection of accounts was the low profits. Here in this 
case the lower profits were the reason for the further scrutiny of 
accounts which revealed that the closing stock had not been pro- 
perly valued and there were no materials to evolve correct valua- 
tion. It was not a question of the impossibility on the assessee’s 
part to supply the details required in the list of the stock and this 
is clear from the fact that the assesses in the year 1933-34 did 
supply them and when this happened the Income tax officer ac- 
cepted its account for the gold and silver business. In my hum- 
ble opinion there was evidence in this case for the Income tax 
officer to reject the gold account and calculate the profit in the 
manner he has done. Whatever, therefore the form in which the 
question is put, that is to say, whether it is put in the form in 
which it has been transmitted to me or in the form I have propos- 
ed above, it should be answered in the affirmative. 

The relevant portion of the statement was sent to the assess- 
see for observation and suggestions and its letter, dated 22nd May 
1936 is annexed as Appendix L. 1 see no reason to alter the state- 
ment of the case ”. 

JD. N. Chaudhari, for the Oommissioner. 

A, V. Waeahoar, for the assesses. 

JUDGMENT. 

On 19-9-1934 Niyogi, AdditionalJndicial Commissioner, as he 
then was, , directed the Commissioner of Income t^x, to states 
case and refei; the following question under Section 66 (3) of the 
Income tax Act ; 
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“ Whether r^ard being bad to the regular method of account- 
ing followed by the assessee in respect of transactions relating to 
gold and to silver, it was open to the Commissioner of Income 
tax to assess under the proviso to Section 13 of the Income 
Tax Act”. 

2. In our opinion, the only answer possible to this ques- 
tion in the forih in which it is couched is ‘ yes Section 13 
states that 

“ Income, profits and gains shall be computed for the purposes 
of. Sections 10, 11 and 12 in accordance with the method of ac- 
counting regularly employed by the assessee 

The question as framed assumed that there was a regular 
method of accounting. If that is so, then clearly the assessment 
can and must be under this section. But that does not reflect the 
dispute between the parties nor indeed is the question discussed in 
the body of the order. If the considerations with which Niyogi, 
A.J.G., was dealing are correct, then the assessment must be taken 
to have been not under Section 13 but under the proviso to it and 
the question will then be not whether there was a regular mode 
of accounting Hsut whether, in the opinion of the Income tax Offi- 
cer, it was possible to deduce the income, profits and gains pro- 
perly from the method of accounting actually employed, nor would 
that end the matter, for if, in the opinion of the Income tax Officer, 
that was not possible, then the farther question would have arisen 
namely, whether his opinion was final. 

3. The Income tax Commissioner has felt a like difficulty in 
stating a case and has asked us to reframe the question. We agree 
that it will be necessary to do so. The Madras High Court acted 
similarly in Oommissiotier of Inoome-tax v. Ohengalvartvya, Ohetti 
(I.L.B. 48 Mad. 836 at 839). 

4. As regards the underlying assumption in the question propo- 
sed, namely that there is “ regular mode of accounting ” in this case, 
that again is not what Section 13 deals with. A mode of accojant- 
ing might be perfectly regular in the sense that it follows one of 
standard methods and yet not be the one regularly employed by 
the assessee, and that is what we have to see under Section 13. See 
Commi$sioneT of Incotne tax v. Alvmodaibad Neto Gotton Millt Co. 
Ltd. (I.Ij.E. 54 Bom. 213 at 216) and Oommistioners of Income-tax 
V. Sarangpur Cotton Ma>nufac^urvng Go, Ltd. (A.I.B. 1938 P.C. 1). 
This IS a matter which Niyogi, A.J.O., has not considered and as 
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the Commissioner of Income tax questions it, we mast examine 
it now. 

5. The Income tax Commissioner’s statement discloses that 
the assesses prodnoed no accounts before 1980-31 but produced 
accounts for the first time in that year. They were not accepted 
because there were certain defects in them, but it is clear from the 
description given that they were made up according to the mercan- 
tile system. Accounts were again produced in 1931-32 and, according 
to the Commissioner again there were not enough details to enable 
the authorities to check the accuracy of the closing stock. 1932-38 
is the year in dispujie. The only defect so far as the presdht 
reference is concerned is the undervaluation (according to the 
defendant) of the closing stock. The Commissioner’s order dated 
7-8-1983 describes the position in these words : — 

“th whole question is whether or not the closing stock is 
properly valued and whether the income made by the business in 
gold is somehow or other absorbed in the undervaluation of the 
closing stock ”. 

One these facts it is.clear that the assesses adopted in the year 
1932-33 the method of accounting which he had used in the two 
previous years and that, in our opinion, is enough to attract the 
provisions of Section 13. 

6. That being so, it was incumbent on the Income tax OfScer 
next to determine whether the income, profits and gains for pur- 
poses of Section 13 could be properly deduced from these accounts. 
In our opinion if the closing stock was undervalued, as the Com- 
missioner states it was, then that was not possible and so it 
became the duty of the Income tasx of&oec to proceed under the 
latter half of the proviso to Section 13. The position is exactly 
the same as the one in Gowmissioner of Ineome-iax, Sombtiy v. 
Swangjpur Cotton Mafnufacturing Go, Ltd. But the Commissioner 
states that this was not what the Income tax Oflicer did. He says 
the assessment was made under Section 23 (3) and not under the 
proviso to Section 13. If that is so, then the Income tax OflSoer 
or the Assistant Commissioner on appeal have not proceeded ac- 
cording to law. They have not applied their minds to the only 
provision under which they had power to proceed and the Income 
tax Officer i^ill now have to do so. See Commissioner of Income 
Tim, Bombay v. Sarangpur Cotton Manufacturing Co. Ltd. (A.I.B. 
1938 P.d. 1 at 8). 

7. Section 23 deals with matters of assessment and not with 
the “ computoition of the income, profits and gains for the purposes 
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of Sections ,10, 11 and 12 It deals with the return ” and not 
primarily with the accounts. Under Section 22 (1) the return has 
to be in a prescribed form and this form provides separately for the 
heads of assessable income detailed in Section 6. Three of them, 
namely business, professional earnings and other sources are 
covered by Sections 10, 11 and 12. If the return is “ correct and 
complete ” then the Income tas Officer has to “ assess the total 
income of the assessee " and determine the sum payable by him 
“ on the basis of such return ”. He is bound to do this and has no 
option to do anything else. 

8. Since the Commissioner of Income tax is clear that the 
Income Tax Officer has not acted under the proviso to Section 13, 
it will now be for him to proceed to the proper discharge of his 
duty under that provision of law. It is in the circumstances un- 
necessary for us to decide whether we could have interfered if he 
had acted under the proviso and had still applied a fiat rate, but we 
would draw attention to the remarks of their Lordships of the 
Privy Council in Commissioner of Income Tax, Bombay v. Sarong- 
pur Cotton Manufacturing Co. Ltd. (A,I.E. 1988 il^.C. 1 at 3). 

“ The judgment of the Income Tax Officer under the proviso 
must be properly exercised. It is misleading to describe this duty 
of the Income Tax Officer as a discretionary power ”. 

We would also refer to the oases which state that the appli- 
cation of a fiat rate is not always proper when a truer state of the 
income can be ascertained without much trouble. It will be for 
the Income Tax Officer to consider whether it would not be fairer 
and more proper to apply the rate obtaining at the relevant date 
for the best quality of gold to the quantity given in the accounts 
rather than to resort arbitrarily to a fiat rate. 

9. As regards the argument of the assessee that the Income 
Tax Officer having accepted the accounts in respect of the trans- 
actions in silver though they contained some defects, he was there- 
fore bound to accept those relating to the gold as well, we need 
only say that, in out opinion, there is no such obligation. 

10. The costs of this reference will be paid by the applicant, 
the Commissioner of Income tax. 


Order accordingly. 
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[In thb Nagpub High Oohbt]. 

VITHAL V. COMMISSIONEE OF INCOME TAX, O.P. & UP. 

POLIiOOK, J. 

March 17, 1938. 

Ebpbbbhob— Qtjbstion Whbthbb Thhbh was Sgppioibnt 
Cause Fob Not Making Ebtubn is Question op Fact — Indian 
Income Tax Act (XI op 1922), Secs. 27, 66 (3). 

The question whether there was sufficient cause for not making 
a return within the meaning of Seotion 27 of the Indian Income 
Tax Act is a question of fad. 

Case referred to : 

COMMISSIONBB OP INCOME TaX, C.P. Ss U.P. V. LAXMINABAIN 

Badbidas [1937] (6 I.T.E. 170 ; I.L.E. 1937 Nag. 191). 

Misoellaneoas Ciyil case No. 69-B of 1935. 

JUDGMENT. 

PoLiiOOE, J. — This is an application nnder Seotion 66 (3) of 
the Income tax Act. For the year 1933-34 the applicant submit- 
ted a return showing a loss of income daring the year. The In- 
come tax Officer refused to accept this and issued notices to the 
applicant under Section 22 (4) calling upon him to produce his 
accounts and under Section 23 (2) calling upon him to produce his 
evidence. The applicant failed to appear or produce his accounts 
or evidence. He was therefore assessed under Seotion 23 (4), and 
his application under Seotion 27 that that assessment should be 
cancelled and a fresh assessment made was rejected. ' 

2. The only point argued in this court is whether there was 
in the words of Section 27 sufficient cause for the applicant’s not 
making the return required and whether that point is a question 
of law. In this application under Seotion 27 the applicant gave 
two reasons for his failure to produce accounts, (1) that his ward 
or partner G-odhaji had obstructed him, and (2) that he was ill. 
The only evidence that he offered of these was the evidence of 
three witnesses who deposed that he was ill at the time. The In- 
come tax Officer declined to accept the plea of sickness as sufficient 
cause and rejected the application. In his appeal against that oil- 
der the applicant contended that his account books had been look- 
ed up by the police. He had not given evidence of that in the 
application under Seotion 27, nor relied on it. On the evidence 
adduced before the Income tax Officer he was entitled to hold that 
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there was not sufficient cause for the applicant’s failure to comply 
with the notices, and the question whether there was sufficient 
cause or not appears to me to be clearly a pure question of fact, 
as was held by the Privy Council in Oommiuioner of Income 
Tax, United and Central Provinces v. Laxminarain Badridas 
Ahola, (I.L.E. 1987 Nag. 191). 

The application is therefore rejected with costs, Counsel’s fee 
Es. 75. 

Application dismissed. 


[In the OaiiOtjtia High Cohet]. 

MAHALIEAM EAMJEBDAS, In re. 

Sib HaboiiD Debbtseibb, G. J., EexindehaB, J. 
and Mhehbbjea, 

February 24, 1938. 

Eb-Assebsmbni — iNooifB Escaping Assbssicbni — YaiiIBiit 
OP Pboobbdings Fob Eb-Assessmenx Undbb Sboiion 34 — Dboi* 
SION THAT Income Has Escaped, Whexhbb Condiiion Pbbcbdeni 
TO Institution op Pbocbbdinqs — Pbocbbdings Stabtbd With 
Notice Stating that Income Tab Oppicbb ‘ Has Eeason to 
Bblibvb ’ THAT INCOME Has Bscapbd — ^VaiiIditt — Obiter Dicta 
OP High Ooubt — Whbthbb Binding on Oommissionbb — Ees 
Judicata — Estopped — Indian Income Tax Act (XI of 1922), 
Sections 34, 66 (1). 

Statements contained in a judgment which are not necessary 
to the decision^ which go beyond the occasion and lay down a rule 
that is unnecessary for the purpose in hand have no binding authority. 
Where an application for a writ of prohibition in respect of a pro- 
ceeding against the applicants under Section 8d of the Income Tax 
Act was dismissed on the ground that the issue of such a writ was 
discretionary and that unless there was breach of a fundamental 
principle of justice such a writ ought not to issue and also because 
the assessees had other remedies, but the learned judge said in the 
judgment that an Income Tax Officer has no jurisdiation to proceed 
under Section S4 unless he finds beforehand that income had 
escaped assessment : Held, that the opinion expressed by the learned 
Judge on Section 34 did not operate as res judicata, nor was it 
binding on the income-tax authorities, 

J-Sd 
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The Commissioner of Income Tax has a statutory right to make 
a reference under Section 66 (i) and he cannot be estopped from 
exercising that statutory right. 

As a general rule when once the Income-tax Officer has made 
cm assessment under Section SB (1) that assessment is settled and on 
the general principles of law governing estoppels, neither the sub- 
ject nor the Crown ought to be at liberty to go behind the amount of 
profits and gams when once determined by any competent authority. 

Where once an assessment has been made under the Income-tax 
Act, it is a condition precedent to the Income-tax Officer acting under 
Section 84 and proceeding to serve notices under Section 88 ( 8 ), 
that income,profits and gains chargeable to income tax has escaped 
assessment. The Income tax Officer being the person charged under 
the A<t with the duty of taking action under Section 84 where such 
action ought to be taken, it is for him to decide whether income, 
profits or gains have escaped assessment. 

In deciding whether income has escaped assessment he must 
not act on suspicion or conjecture. He must decide the question 
upon a fair and reasonable consideration of such information and 
materials as are available to him. He need not hold a formal en- 
quiry but should give the assesses an opportunity of being heard be- 
fore he decides against him that income has escaped assessment and 
proceeds to upset the settled account and he can proceed under Sec- 
tion 84 only if he decides on a consideration of all the materials 
before him that income has escaped. He cannot proceed to act 
under Section 84 merely because he has ‘ reason to believe ’ that 
income has escaped assessment. 

Oases referred to : 

COKHISSIONSIBS OB iHIjAHD BBVBNtrE V. BbOOXS [1916] (1916 
A. C. 478). 

Habmttkheai Duniohand, In re [1928] (66 Cal. 39 ; 8 I.T.C. 
198). 

Bakhdas MabaiiIBAM, In re [1936] (4 l.T.B. 26 ; I.L.B. 62 
Cal. 1011). 

Bbx V . Sbbxbb [1916] (1 K. B. 210). 

Case stated by the Oommissioner of Income tax, Bengal, under 
Section 66 (1) of the Indian Income Tax Act (XI of 1922), in the 
matter of the additional assessment of the firm of Mahalir nm 
Bamjeedas for the year 1932 33. 

The facts of the case are stated in detail in the Commissioner’s 
statement of case which runs ae follows : — 
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STATEMENT OF CASE. 

I have the honour to draw up, on my own motion, a state- 
ment of case under Section 66 (1) of the Indian Income Tax Act 
(XI of 1922), hereinafter referred to as the Act, in connection 
with assessment proceedings for the year 1932*33 under Section 
34 of the Act and in respect of the income of the year of account 
1987*88 Dewali corresponding roughly to October 1930 to October 
1931, involving a question of law arising out of the said assess- 
ment proceedings, as set out in paragraph 6 hereunder, to refer 
the same to the Hon’ble High Court, Calcutta, for its opinion 
thereon. 

2. Facts of the Case. — The assessee Messrs. Mahaliram 
Bamjeedas is a registered firm made up of the following partners, 
all belonging to the same family (1) Sir Onkermal Jatia, (2) Kanai 
Lai Jatia, (3) Champa Lai Jatia and (4) Bisseswar Lai Jatia. On 
26th May 1932 a notice was issued under Section 22 (2) of the Act 
calling for a return of income from the assessee for the year 1932* 
33, the return being due by 25th July 1982. The assessee ap- 
plied for and was granted extension of time on several occasions 
on the ground that its account book had not been completed and 
finally adjusted but still failed to file a return, and a notice under 
Section 22 (4) calling for accounts was accordingly issued on 30th 
Kovember 1932 and on 23rd December 1982, the accounts were 
produced and a return was filed simultaneously. A copy of this 
return is appended hereto (marked. A). This return showed a loss 
of Es. 8,54,385 under the head ' business ’ and no taxable income 
under any other head. The loss was explained by assessee’s re- 
presentative as due to a heavy fall in the price of hessians and in 
the share market generally and the loss as shown was accepted 
after certain minor adjustments and a net loss of Bs. 8,52,424 was 
computed and the assessee was assessed at nil. A copy of this as- 
sessment order is appended hereto (marked B). It is important to 
note that though the notice issued on 80th November 1982 in con- 
nection with these assessment proceedings called for complete sets 
of accounts for the year 1987-88, the assessee produced only hie 
BoJear, Nakal and Khata but no other books or materials. Be- 
lieving that the books so produced before him were the only books 
relevant as comprising the assessee’s entire accounts for the year 
in question, and never suspecting that any relevant books etc., 
were withheld or any material information regarding the said as- 
sessment was suppressed, the Income Tax Officer proceeded with 
and completed the said assessment the same day, i.e., on the 28id 
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December 1932 on the basis of the said books of aooonnts alone, 
without even calling for the assessee’s bank pass books, the reason 
for such consideration shown to the assessee probably being the 
very high standing of the firm and its partners both in social and 
business circles. In the year prior to this (1931-32) also there 
was no detailed scrutiny of accounts and the loss shown by the as 
sessee and accepted by the department was Bs. 22,30,558 and 
again in 1930-31 accounts were not called for at all and assessment 
was made on the basis of an abstract of the profit and loss account 
supplied by the assessee, the loss shown and accepted being Bs. 
7,01,000. 

3. At the beginning of January 1934 the Income Tax Officer 
received information from a certain source that the account books 
of the assessee hitherto produced before the department had al- 
ways been manipulated, that a comparison of the cash book with 
the bank pass books within recent years, including the year of ac- 
count in question, would show that they did not agree, and that 
large sums of money amounting to several lakhs which had been 
shown as received by the assessee in his bank pass books did not 
find entry in this cash book, and specific instances of some such 
discrepancies and inaccuracies were also supplied. This naturally 
gave the Income Tax Officer food for thought and after receipt of 
the information and before issuing notice under Section 34 of the 
Act on 8th February 1984 he made such enquiries as were possible 
regarding the truth or otherwise of these allegations. It is con- 
ceded that these enquiries and investigations, ex hypothesi were in- 
formal and ex parte and as a result of his enquiries the Income Tax 
Officer was satisfied (1) that the allegations regarding the disore- 
panies alluded to above between the assessee’s books of account 
produced at the assessment and some of the entries in his Pass 
Books with the Mercantile Bank of India Limited, the Imperial 
Bank of India, the Central Bank of India and the Punjab National 
Bank were not without foundation, (2) that the assessee had with- 
held and/or suppressed facts and informations relevant and material 
to the assessment and thereby deliberately misled the Income 
Tax Officer in the matter of his arriving at a correct estimate of 
the assessee’s income in the year of account and (3) that a prima 
fade case regarding some income, profits or gains chargeable to 
income-tax having escaped from that assessment was made out 
s^ainst the assesBee. Accordingly on the 5th February 1934 the 
Income Tax Officer made an order directing notice to issue under 
Section 22 (2> read along with Section 34 and a notice in the 
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usual form was issued to the assess ee on the 8th February 1984, 
a copy of which notice 1 reproduce immediately below:— 

“ To the Proprietors, 

Mahaliram Eamjidas (firm) 

21, Bup Ghand Boy Street, Calcntta. 

Whereas I have reason to believe that your income from busi- 
ness and other sources which should have been assessed in the 
financial year ending the 31st March 1933 has wholly escaped 
assessment, and I therefore propose to assess the said income that 
has escaped assessment, I hereby require you to deliver to me, not 
later than the 9th March 1934 or within 30 days of the receipt of 
this notice, a return in the attached form of your income from all 
sources which was assessable in the said year ending the Slst 
March 1933” 

calling for a fresh return of income. (It is to be noted that the 
expression ‘business and other sources’ in that notice should not 
be taken as meaning the same as all sources and that it really 
means ‘business’ the income of which taxable under Section 10 
and ‘other sonroes' the income of which is taxable under Sec- 
tion 12 of the Act. These words again refer back to the heads of 
income as set out in Section 6 of the Act). 

4. The date for compliance with this return was 9th March 
1934 and on 22nd March 1 934 the assesses filed a fresh return 
showing exactly the same loss as in the earlier proceedings under 
Section 22 (2) proper. The Income-tax Officer then issued on 2l8t 
May 1934 notices nnder Sections 22 (4) and 23 (2) calling for 
accounts of the years 1984-86, 1986-86 and 1987-88 and for other 
evidence on which the assessee might rely in support of his return 
the date fixed being 28th May 1934. On that date, there was a 
partial compliance but the important books, viz., the ledgers and 
journals of the years of account 1984-86 and 1986-86 to which the 
Income-tax Officer attached great importance were not produced. 
On 28th June 1934, another notice nnder Section 22 (4) was issued 
calling for the bank pass books of 1984-86 to 1988-89 Bewali. (1 
may perhaps note at this stage that when this matter came before 
the Hon'ble Mr. Justice McNair in the High Oourt later in an 
application for a Writ of Prohibition staying these proceedings the 
learned Judge remarked in his order that this notice was irregular, 
as the Income-tax Officer could not call for the accounts of more 
than 3 years. With all respect, I venture to submit that this obser- 
vation is not merited. What Section 22 (4) says is that the 
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Income-tax Officer can call for snob acconnts or documents as he 
may require, provided that he shall not require the production of 
any document relating to a period more than 3 years prior to the 
previous year. The year of account in this case was 1987-88 
Dewali and to call for the bank pass books of the years 1984-85 on- 
wards, is in my respectful submission therefore, not contrary to the 
provisions of Section 22 (4) of the Act. After two adjournments, 
the bank pass books only of Llyods Bank and that only for the 
period 1987-88 and 1988-89 were produced and no pass books of 
other banks were put in and on 17th August 1934, the assessee 
appeared through Counsel before the Income-tax Officer and pnt 
in a letter protesting against the illegality of the notice under Sec- 
tion 34 and the proceedings thereunder. This objection was 
rejected by the Income-tax Officer. The assessee then filed an 
application before the Commissioner on 15th September 1934 ask- 
ing that he should set all the Income-tax Officer’s orders aside or 
in the alternative that he should state a case under Section 66 of 
the Act and on that application the Commissioner passed the 
following order : — 

“ I have considered the application of the assessee dated the 
15th September 1934. 1 am not prepared to interfere or to take 
any action under Section 33 or 66 of the Act at this stage when 
the assessment is still before the Income-tax Officer. The assessee 
may be informed accordingly". 

This order is dated the 3rd November 1934. The proceedings 
were then held in abeyance for some time to enable the Income 
tax Officer to secure copies of assessee’s accounts direct from the 
Mercantile Bank of India under Section 37 of the Income-tax Act 
as the assessee had refused to produce the relevant pass books on 
the ground that they had been mislaid. On the 10th January 1935 
notice of a mention in the High Court was served on the Commis- 
sioner and the Income-tax Officer by the assessee’s Solicitors. 
A copy of this notice as well as the connected petition of the 
assessee is hereto appended (marked C and D). In the petition 
filed before the High Court the assessee prayed for (1) an order for 
the issue of a writ of certiorari on the Commissioner of Income 
Tax to bring up the records of the .assessment proceeding pending 
before the Income tax Officer, to the end that the order of the 
Income tax Officer passed on the 5th February 1934 under Section 
34 of the Act and all proceedings consequent upon such order be 
quashed, including an order of the Income tax Commissioner, 
dated the 8rd November 1934 and purporting to dispose of the 
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asBessee’s application nnder Section 33 of the Act, dated the 15th 
September 1934, in the alternative for an order directing the Com* 
missioner of Income tas to hear and determine the assessee’s appli- 
cation under Section 33 of the Act and or to state a case according 
to law ; (2) an injunction pending disposal of the motion restrain- 
ing the Income-tax authorities from proceeding further with the 
matter and (3) an ad interim injunction in similar terms. The ap- 
plication was heard by the Hon’ble Mr. Justice MoNaib and His 
Lordship, by his order, dated the 6th March 1936, was pleased to 
dismiss the application and declined to issue any of the writs as 
prayed for by the assesses, holding, inter alia^ that : — 

“ It is evident that the legislature intended the Commissioner 
to deal with questions that come to his notice under Section 33 
and if he passed an order which the assessee considers prejudicial 
they provided a method by which the legality of the proceedings 
could be tested. It was obviously their intention that provisions 
of Section 66 relating to a reference should be strictly complied 
with, and, if there was no such compliance, they intended the 
Commissioner’s orders to be final and the jurisdiction of the High 
Court to be excluded ”. 

The guiding principle appears to be that the writ in such a 
case will not issue unless the want of jurisdiction complained of is 
based upon a breach of a fundamental principle of justice. Here 
the orders complained of do not in my opinion come within the 
exception and I am not satisfied that this is a case in which a writ 
of prohibition should issue ”. 

At the same time His Lordship examined in considerable de- 
tail the question whether these proceedings initiated under Section 
34 of the Act were in accordance with a correct construction of 
that section and though His Lordship’s finding must in my res- 
pectful submission in the circumstances, be held to be in the na- 
ture of obiter dictum. His Lordship definitely found that they were 
not, and held that these proceedings were without jurisdiction. 
The assessee though he failed in the main issue, that is, the issue 
placed before the Oourt in the application, did not file any appeal 
nor came forward with any application under Section 66 (2) against 
the Oommissioner’s order, dated the 3rd November 1934, as to 
which there was a clear indication given to the assessee by His 
Lordship as quoted above. And the question then arose as to what 
the revenue authorities should do in view of the Hon’ble Judge’s 
remarks that the proceedings were irregular and without jurisdic- 
tion. The Commissioner al(ter considering the matter addressed 
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to the assesBee a letter, dated the 16th Aiigast 1935 stating intef 
alia, that after giving the most respeotfnl consideration to every 
part of His Lordship’s judgment he still felt inclined to the view 
that any interference at this stage would be premature and that 
accordingly he would not interfere now. The case was then re- 
sumed by the Income-tax Officer on 2nd September 1936 when a 
part of the accounts was examined, but on that date it was brought 
to the Income-tax Officer's notice that a petition had been filed 
before the Oommissioner under Section 33 of the Act against his 
decision to proceed with the enquiry. The Commissioner did not 
treat this petition as one under that section and informed the asses- 
see in his letter, dated the 16th September 1936 that no case was 
made out for any interference on his part at this stage. The asses- 
see then moved the High Court again and in this connection served 
on the Commissioner and on the Income-tax Officer a notice, dated 
the 26th September 1936 intimating that the Hon’ble^ Court would 
on the 18th day of November 1936 or as soon thereafter as Counsel 
could be heard, be moved for — 

(1) A Buie, absolute or nisi for — 

(a) A Writ of Prohibition prohibiting the Income-tax Officer 
of Calcutta District No. IV (3) from proceeding further to re-open 
the petitioning firm’s assessment for the Sambat year 1987-88 or 
otherwise continuing or purporting to continue the proceedings 
initiated by the order of the 6th February 1934 or pursuant to the 
notice of the 8th February 1934 in that regard. 

In the alternative, for a Eule absolute or nisi for — 

A Writ of Certiorari addressed to the Commissioner of In- 
come-tax, Bengal, directing him to bring up the record of the 
assessment proceedings pending before the Income-tax Officer of 
Calcutta District No. IV (3) wherein the registered partnership 
firm of Mahaliram Bamjeedas of 21, Bupohand Boy Street, Calcutta, 
are the assessees in respect of the financial year 1982-33 to the 
end that an order of the said Income-tax Officer passed in the said 
proceedings on the 6th February 1934 purporting to be under 
Section 34 of the Indian Income-tax Act (XI of 1922) be quashed, 
and the notice, dated the 8th February 1934, be set aside and all 
proceedings consequent upon the said order and the said notice be 
quashed or such further or other orders be passed as to this Hon’ble 
Court may seem just. 

In the further alternative, for an order directed to the Com- 
missioner of Income tax, Bengal and or the said Income tax Officer 
directing the said persons and Sach of them to forbear proceeding 
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fnrthec with prooeedings initiated by the respective Order and. 
Notice of the 5th and 8th Febrnary 1934. 

(2) If necessary, an injnnction pending the disposal of any 
Bnie nisi issned herein, restraining the Income-tas Officer of the 
Oalontta, District No. IV and (or) the Commissioner of lnoome>tax, 
Bengal from further proceeding under the order of 6th of February 
1934 or any other purporting to be one under Section 34 of the 
said Act and having reference to the petitioners firms’ said income 
from business or other sources which should have been assessed in 
the financial year ending on the 31st March 1983. 

(3) If necessary, an ad interim injunction in similar terms. 

(4) An order that the said Income*tax Officer and (or) the 
Commissioner of Income tax, Bengal, do pay to the petitioners 
their costs of and incidental to this application. 

5. When this application came before the High Court for 
hearing on the 14th January 1936 before the Hon’ble Mr. Justice 
Panokridge it was withdrawn by the assessee upon Counsel for 
the Income-tax authorities undertaking to state a case under Sec- 
tion 66 (1) of the Act and to stay proceedings under Section 84 in 
the meantime. A copy of the judgment of the Hon’ble Mr. Jus- 
tice McNair, dated the 6th March 1935, is appended hereto (mark- 
ed E) and I quote below relevant extracts from that judgment for 
facility of reference by the Hon’ble Judges hearing this present 
matter : — 

“ Section 84 provides : — 

‘ If for any reason income, profits or gains chargeable to in- 
come tax has escaped assessment in any year or has been assessed 
at too low a rate the Income-tax Officer may at any time within 
one year of the end of that year serve on the person liable to pay 

tax on such income, profits or gains a notice containing all or 

any of the requirements which may be included in a notice under 
BQl^seotion (2) of Section 22 and may proceed to. assess or 
such income, profits or gains and the provisions of this Act shall, 
so far as may be, apply accordingly as if the notice .were issued 
under that sub-section.” The section provides for a reopening 
of the assessment and empowers the Income tax authorities to call 
for books and evidence, but before these powers may be exercised, 
and the assessment , that has been closed may be reopened, the 
essential pre-requisite is that something chargeable to incopce ta$ 
has escaped assessment. The notice under Section 34 it will be 
observed merely states that, the Income .tax authority “ has reason 
to believe” that income thaS' escaped assesssnent. That Mr, Barw^l 
l-M 
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contends is not sufficient. The Act in many instances noteably 
in Sections 22 (2), 28 (1) and (2), 23A, 24A, 25A, and elsewhere 
uses expressions such as “ If in the Income-tax Officer’s opinion ”, 
if the Income tax Officer ” is satisfied ”, or ” has reason to be- 
lieve ”, or “ may in his discretion direct ”, which gives the Income 
tax Officer a discretion and power to nse that discretion.” 

“ In Section 84 no snch discretion is allowed. What is con- 
templated is that some item liable to tax has in fact escaped taxa- 
tion, and only when that fact is in existence may the Income tax 
authorities use their powers to reopen an assessment which has al- 
ready been closed and which under the scheme of the Act is other- 
wise intended under Section 28 to be closed finally 

“ It is the general policy of the law that when accounts have 
been gone into and a balance has been struck and agreed upon, 
such an agreement should not lightly be set aside. It is not 
unlikely that the Legislature had this principle in mind and were 
unwilling to have an assessment reopened merely at the discretion 
of the Income-tax authority in view of the inevitable dislocation 
to the assessee’s accounts and business 

” In any event Section 34 has been so worded that it does 
not leave the matter in the discretion of the Income tax Officer 
but provides that the machinery in Section 22 may be set in 
motion a second time only if an item chargeable to income tax has 
escaped assessment, and the ordinary meaning of those words is 

that the escape from assessment is a fact.” 

* « * « * 

“ But apart from the fact whether the notice was correct in 
form, the principle which the above oases lay down is that the 
words of the Act do not empower the Income tax Officer to re- 
open an assessment merely to enquire further into the assessees* 
books in case something assessable may be found ; and if 1 am 
right in my view that it is an essential prerequisite to reopening 
an assessment that an item of income, profits or gains has escaped 
assessment the Income-tax Officer cannot give himself jurisdiction 
by an erroneous finding of fact. 

If the Income-tax Officer is entitled to reopen an assessment 
merely on suspicion no doubt he is justified in maintaining silence, 
but .in my view no such intention of the Legislature appears in 
thd words of the section.” 

■ • • * « 

(The learned Judge appears th have obtained the impression 
that the Ipcome-'tax Officer in -this case reopened the assessinent on 
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raece snspioion and merely for the purpose of enabling him to con- 
duct some sort of roving enquiry, but that this is not the correct 
position is, 1 respectfully submit, apparent from what I have said 
in paragraph 3 above.) 

“ The real question in my opinion is whether the section is so 
worded as to grant the Income tax OfiEioer apart from his territorial 
jurisdiction the power to determine conclusively the question of 
fact upon which his jurisdiction depends 

“ The Legislature in my view has provided that if a certain 
state of facts exists and is shown to the Inoome>tax Officer to exist 
before he proceeds to reopen the assessment under Section 34 be 
shall have jurisdiction to take proceedings, but not otherwise 

“ It is not for him to decide whether that state of facts exists 
and if he reopens the assessment without its existence he is acting 
without jurisdiction.” 

“I find no words in Section 34 which empower the Income- 
tax Officer to determine whether the preliminary state of facts 
exists.” 

6. Question referred : The question arising out of this matter 
which I respectfully submit for the decision of Their Lordships 
under Section 66 (1) of the Act may be formulated as follows : 

” Where the Income tax Officer has, on such materials and 
information as are available to him, reason to believe that income 
from any of the heads of income described under Section 6 of the 
Indian Income tax Act — in the present instance, from ‘ business ’ 
and ‘ other sources ’ — which should have been assessed in the year 
of assessment has escaped assessment, and, as a result of such 
enquiries and investigations as are possible at that stage, has been 
satisfied as stated in paragraph 3 of the statement that a prima 
facie case has been made out against the assessee for assesment 
under Section 84 of the Act, whether, on a true construction of 
Section 34 of the Act, it is not. open for the Income tax Officer to 
initiate proceedings under Section 34, affording at the same time 
ample opportunities to the assessee to produce such evidence tp the 
contrary as he likes, in the course of the proceedings thus initiated, 
or, on the other hand does the Section contemplate that the fabtum 
of such escapement should have been first proved and definitely 
found and determined by an independent enquiry, before the 
Income tax Officer can assume jurisdiction to reopen the assess- 
ment under Section 34?, 

7. Opinion of the Comminionor. — I respectfully give my opinion 
below on that question. 
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Section 34 of the Indian Income tax Act says that if for 
any reason, income, profits or gains chargeable to income tax has 
escaped assessment in any year etc. In my respectful sub- 

mission it would not be correct to read this to mean that before 
any action under Section 84 can be taken, the Income tax Officer 
must be -in a position to find that income has as a matter of fact) 
escaped assessment, and that before taking any action under this 
section, he must definitely find whether any, and if so what, income 
has escaped assessment and when he has found that, and then only 
can he take action under the Section for the purpose of assessing 
the income which he has found to have escaped assessment. I 
would respectfully submit, that this reading of the section renders 
it practically unworkable and in my respectful opinion that section 
does not bear this narrow meaning. The section does not say "If 
the Income tax Officer finds that for any reason profits or gains 

chargeable to income tax has escaped assesssment etc”. 

What the section requires is that “income, profits or gains etc 

has escaped assessment’’ and not that it has already been found by 
any authority to have so escaped. It may be right to say that 
what is contemplated is that some item liable to tax has, in fact, 
escaped taxation and only when that fact is in existence may the 
Income tax authorities use their powers to reopen the original 
assessment, but it does not follow that before starting a proceeding 
under Section 34 all these facts must be definitely found. These 
facts may be in existence and yet the Income tax Officer may not be 
in a position to pronounce bis final decision regarding their exis- 
tence up to a certain stage and if the other view is correct, the 
Income tax Officer should hold an exparte enquiry to find whether 
o'ir not the requisite facts are in existence and for the purpose of 
this enquiry he could not call upon the assessee to take part in the 
investigation and the decision arrived at as the result of that in- 
vestigtition could not be conclusive. The Income tax Officer may 
word the preamble of his notice by saying “ Whereas I find that 
such and such income has escaped assessment “ but this state- 

ment is of no value if it is not to be final and binding on the asses- 
see and it cannot be so binding and the assessee will be entitled to 
a firbsh enquiry to be held in his preElence and it is only the result 
of this latter enquiry whioh will ultimately determine whether or 
hdt ’income really escaped assessment. In this cSse, the Income 
tax Officer must have been satisfied on information received • that 
income' had’ bscap'dd assessment. Tt is ’not hedessary under this 
section for the Income tax Officer to disclose his evidence or source 
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of information and the expression “ 1 have reason to believe ’’ does 
not mean that the Income tax Officer was not in a position to find 
that the income had escaped assessment. His information might 
have been otherwise definite and decisive, but before hearing the 
assesses and without waiting to see what farther materials the 
assesses might place before him, it was possible for him to say that 
income had escaped assessment and when he says “ I have reason 
to believe ” in his notice under Section 34, what he means is “ so 
far as 1 have been able to determine hitherto I find that income 
under the specified heads has escaped assessment but this finding is 
subject to whatever explanation or evidence you may offer to the 
contrary 

8. 1 may perhaps at this stage refer to the analogous provision 
in the English statute. Section 126 of that statute provides that if 
the surveyor discovers that any properties or profits chargeable to 
tax have been omitted from the first assessment he may take steps 
for their assessment and in 'Eem v. of Teases 

(7 T.O. 69) the United Kingdom Court has held that ‘ discovery ’ 
means “ honestly comes to the conclusion on the information in 
his possession that a person is chargeable and has not made a full 
and proper return of hie profits for assessment In another case 
King v. The Kensington Income Tax Commissioners (6 T.G. 279) 
the word ‘ discovery ’ has been interpreted as meaning “ come to 
the conclusion from the examination he makes and from any in- 
formation he may choose to receive ” and in the same case another 
Judge interpreted the word as meaning “ has reason to believe 
While another Judge took the word as equivalent to “ finds or 
satisfies himself ” and the word was taken as not meaning ascer- 
tained by legal evidence”. This view was not dissented in the case of 
The King v. The Kensington Income-tax Commissioners (6 T.O. 613 
(618) while in the' case of Kex v. Commissionets of Taxes (7 T.G. 69) 
referred to above the wbrd was taken as' meaning *' honestly 
comes to the conclusion from inforihation before bhn 
While in a very receht case Williams v. W. W. Grundy (18 T.O. 
271 ; 1934, 1 E.B. 924) it was held that a change 6f mind by (die 
Inspector of Taxes amounted to discovery by hind that an item 
chargeable to inoomte-tax had been omitted within the iheaning of 
Section 126. " 

9. In my respectful opinion, Section 33 does not in this res- 
pect materially differ from the j^irhvisions in the English statute 
and while this sebtion no doubt con templates that the Income*' tax 
Officer must take some stops to satisfy himself as to the fadtUm- hf 
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escapement, when he has done that he is to proceed exactly in the 
way in which the Income-tax Officer in the present case proceeded 
when he issued a notice saying “ whereas I have reason to believe 
that yonr income from business and other sources which should 

have been assessed in the financial year and the proposal 

was to assess the said income that had escaped assessment. 

10. The correct construction of Section 34 has frequently 
been before the High Courts in India but not quite in the form in 
which the question has arisen in this case. 1 would, however, in- 
vite Their Lordships’ attention to the view expressed by the Cal- 
cutta High Court in the case of Anglo Persian Oil Company v. 
Commissioner of Income-tax, Bengal (6 I.T.C. 419 ; 60 Cal. 843 ; 
37 C.W.N. 430) where it was held that Section 34 is not limited to 
oases of non-disclosure by an assessee or discovery of new matter 
by the income tax authorities or inadvertence as distinguished 
from erroneous deliberations on their part and a deduction impro- 
perly allowed in an assessment is a case of part of income escaping 
assessment within the meaning of that section and this view of 
the section as taken by the Calcutta High Court was referred to 
with approval by the Bombay High Court in the case of Qopal 
Vaijnaih Manohar v. Commissioner of Income-tax, Bombay 
(8 I.T.G. 273 (278). Again the Lahore High Court in the case of 
Amir Singh Sher Singh v. Commissioner of Income-tax, Punjab (8 
I. T. C. 198; A. 1. R. (1936) Lah. 361; 3 I. T. E. 171) held 
that the words " escaped assessment ” in Section 34 of the 
Income tax Act include all oases of mere inadvertence or conscious 
misapprehension of the proper situation or error of judgment and 
that this section empowers an Income-tax Officer to revise the 
assessment already made and to assess a sum which had not been 
assessed by his predecessor on account of the w^rqng application of 
the Act. In the case of Madan Mohan Lai v. Commissioner of In- 
come-tax, Punjab (8 I.T.C. 413) a Full Bench of the Lahore High 
Court held that Section 34 of the Ant is not confined to oases 
where income had not been returned at all. It applies also to oases 
where an item of income is included in the return made by the 
assessee but is Idt unassessed by the Income-tax Officer or if 
assessed in the first instance, the assessment is cancelled by any 
appellate or revisional authority. The rulings of the Indian Courts 
referred to above have perhaps no direct bearing on the question at 
. issue, but I would respectfully submit that they do conclusively 
. show that the whole tendency of the Courts in India is to put a 
yery wide Qpnstruotion on the words of this section, while if the 
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obilier dicta of the learned Judge of the Calcutta High Court, which 
ate the occasion for this statement of case, are correct it follows 
that a very narrow construction should be placed on the wording 
of the section and in fact, the section becomes unworkable and if 
income must, as a fact have escaped assessment and the Income tax 
Officer must find as a fact that income has so escaped then there is 
no apparent reason why the Income-tax Officer should not proceed 
Immediately to assessment of this income without issuing a notice 
on the assessee at all and without waiting to hear and consider 
what explanation the assessee may have to give.” 

Sapplementary Statement of Case 

As directed by the Hon’ble High Court in their Lordships* 
order dated the 11th August 1936, the Commissioner referred the 
following further question of law and made the following state- 
ment of the case for the purpose ; — 

“ Whether the Income-tax Officer is preclnded from proceed- 
ing with the reassessment by reason of the Judgment delivered by 
the Honourable Mb. Justiob MoNaib on the sixth day of March 
one thousand nine hundred and thirty-five ?*’ 

2. Tbe facts about the assessment nnder controversy have 
been stated in detail in the statement of the case which' was drawn 
up by my predecessor. With reference to paragraph 8, page 2 of 
the Paper Book 1 would state that the assessee had banking ac- 
count with three banks, viz.. Mercantile Bank of India Limited, 
Central Bank of India Limited and the Punjab National Bank, 
and not with four banks. So far as the question of law referred 
to above is concerned the relevant facts will be found in para- 
graphs 4 and 6 of the statement of the case submitted by my pre- 
decessor at pages 2 to 7 of the original Paper Book. In his peti- 
tion filed before the Hon’ble High Court notice of which was ser- 
ved on the Commissioner on the 10th January, 1936, tha assessee 
prayed for — 

(1) An order for the issue of a writ df certiorari on the Com- 
missioner of Income-tax to bring up the records of the assessment 
proceeding pending before the Income-tax Officer, to the end that 
thd order of the Income-tax Officer passed on the 6th February 
1984, nnder Section 34 of the Act and all proceedings consequent 
upon such order be quashed, including an order of the Income-tax 
Commissioner, dated the 8rd November, 1984, and purporting to dis- 
pose of the assessee’s application under Section 88 of the Act, 
dated the 16th September, 1984, in the alternative for an order 
directing the Commissioner of Income-tax’ to hear and determine 
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the asaessee’s application nnder Section 33 of the Aot and (or) to 
state a case according to law ; (2) An injanction pending disposal 
of the motion restraining the Income tax authorities from pro- 
ceeding farther with the matter and (3) An ad interim injnnction 
in similar terms. 

The application on being heard by the Hon’ble Mb. Jttstiob 
MoNaib, His Liordship by his order, dated the 6th March, 1935, 
was pleased to dismiss the application and declined to issue any of 
the writs prayed for by the assessee and held inter alia the 
following : — 

“ It is evident that the legislature intended the Commissioner 
to deal with questions that come to his notice under Section 33 
and if he passed an order which the assessees considered prejudicial 
they provided a method by which the legality of the proceedings 
could be tested. It was obviously their intention that provisions 
of Section 66 relating to a reference should be strictly complied 
with, and, if there was no snch compliance, they intended the 
Commissioner’s orders to be final and the jurisdiction of the High 
Court to be excluded.” 

“ The guiding principle appears to be that the writ in such a 
case will not issue unless the want of jurisdiction complained of is 
based upon a breach of a fundamental principle of justice. Here 
the orders complained of do not in my opinion come within the 
exception and I am not satisfied that this is a case in which a writ 
of prohibition should issue.” 

His Lordship however made some observations . in the course 
of the judgment to the effect that the proceedings under Section 
34 were without jurisdiction. The relevant extracts from the 
judgment are quoted in pages 6 and 7 of the original Paper Boo.k. 
The assessee although he did not succeed in his prayer before the 
Hon’ble High Court did not file any appeal against the decision of 
the Hon’ble Mr. Jusiiob MoNaib nor did he come forward with 
an . application under Section fi6 (2) of the Income tax Aot sgeinst 
the Commissioner’s order,. dated the 3rd November, 1934, about 
which there wae indication giyen to the assessee by His 

Lordship. The proceedings before (the. Income tax Officer are un< 
dej! the.proyisions .of the Incppae tax Aot. Section 66 of the Aot 
provides under what circumstances order of the High Court should 
be invoked and in wfieit manner it.shpuld be carried out. The 
provisions, .ere quoted below for facility of reference. 

. [The Iiearned. Commissioner . quoted sub-sections ;(1) to (6) of 
Sec. .66 of the Income T^s Aot and proceeded :] 
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The judgment of the Hon’ble Mr. JtrsxiOB MoNaib does not 
come under any of the 8nb*sectioas quoted above and my humble 
and respectful submission is that this being so, the Income-tax 
Officer is not precluded from proceeding with the re-assessment 
by reason of the judgment of the Hon’ble Mr. Jtjsiicb MoNaib 
delivered on the 6th March, 1936. 

3. As has already been stated, the final order made by his 
Lordship, the Hon’ble Mr. Justiob MoNaib was one of dismissal 
of the application of the assessee. There was no order made by 
his Lordship prohibiting the Income-tax Officer from proceeding 
with the re-assessment. The assessee, however, seems to contend 
that though he failed in his attempt at getting an order of restraint 
or prohibition, yet the Hon’ble Mr. Justiob MoNaib in his judg- 
ment delivered on the 6th March, 1936, made certain observa- 
tions against the legality of the re-assessment proceedings and 
these observations would operate as res judicaia, so that for the 
purpose of the present re-assessment proceeding these must be 
taken as final and binding decisions upon the matters regarding 
which hie Lordship made them. These observations are substan- 
tially collected at pages 6 and 7 of the original Paper Book. In 
my humble submission those observations in the judgment of the 
Hon’ble Mr. Jttstiob MoNaib or any other observation to a like 
effect in the said judgment cannot operate as res judicata. His 
Lordship disposed of the application of the assessee by dismissing 
the same and refusing to grant any of his prayers. For the pur- 
pose of this determination of the matter it was not at all necessary 
for his Lordship to decide any of these questions and his Lord- 
ship’s decision dismissing the application was not based upon any 
of these observations. The assessee’s application having been 
wholly dismissed, none of the observations made against the In- 
come-tax authorities can, in my humble submission operate as res 
judicaia. The Income-tax authorities could not have appealed from 
these observations, the final decision being wholly in their favour. 

4. The assessee seems also to contend that the Income-tax 
Officer is estopped from proceeding further with the case. 1 must 
confess my inability to appreciate how estoppel comes in in this 
case. Certainly the Income-tax Officer made no declaration or 
representation to the assessee either directly or by conduct 
which induced him to believe that the re-assessment proceedings 
had been given up and on that belief to act to his prejudice. 
In fact the Income-tax authorities did make no declaration oi 
representation whatsoever to the assessee and I do not think the 

1—87 
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assessee can allege any such declaration or representation. The 
only other way in which the assessee can possibly plead estoppel 
seems to be that His Lordship Mr. Justice McNair having construed 
certain provisions of the Income-tax Statute in a certain way as 
between the parties thereto can no longer contest the construction 
of the statute and consequently as, on the construction put by his 
Lordship on Section 34 of the Indian Income-tax Act, the re- 
assessment proceedings as started would be illegal the Income-tax 
Officer is debarred from proceeding with the re-assessment. In my 
humble submission this is only another way of saying that the 
observations of his Lordship regarding the meaning and scope of 
Section 84 of the Indian Income-tax > Act must be taken as final 
and a binding decision on the matter. I have already made any 
submission' on this point while discussing the question of resjudi- 
cfita and I would respectfully contend that the observations of his 
Lordship Mr. Justiob MoNaib regarding the meaning and scope 
of Section 34 of the Indian Income-tax Act will not have the bind- 
ing effect specially in view of his Lordship’s ultimate and actual 
decision of the matter which was in issue before him. In my 
humble opinion therefore the Income-tax Officer is not precluded 
from proceeding with the re-'assessment by reason of the judgment 
delivered by the Hon’ble Mr. Justice MoNaib on the 6th day of 
March 1936. He is however precluded from proceeding with the 
re-assessment until the disposal of the reference submitted under 
Section 66 (1) by my predecessor dated the 20th April 1936 and of 
Their Lordships’ decision of the question enunciated in paragraph 6 
of the original Paper Book. < 

Barwell and Jyotti P. Miiter, for the assessee. 

A.K. Boy iAdvooate'General) and Dr, B.C. Pal, for the Commissioner. 

JUDGMENT. 

Dbbbyshibb, O.J. — This Beference under Section 66 of the 
Indian Income-tax Act, 1922, comes before us with an unusual 
history. The assessees are a registered partnership firm carrying 
on business as general merchants in Calcutta. In the year of 
assessment in question from April 1, 1982, to March 81, 1933, the 
due date for a return to be made by the firm was July 25, 1932. 
The return was actually made on December 21, 1932, and it was 
based on the period from October 1930 to October 1981 (Dewali 
to Dewali). Nothing turns on the actual period. With the return 
was sent a eopy of the Profit and Loss Account of the year which 
showed a loss of about eight lakhs of rupees. Between December 
21 and December 28, Mr. Banailal Jatia, a partner in tiie firm, 
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in response to a notice from the Income-tax Officer apparently 
nnder Section 22 of the Act appeared before the Income-tax Officer 
and produced the firm’s Bokar, Nakal, and Bhata and explained 
such items as the Income-tax Officer asked questions upon. There- 
upon on December 23, 1932, the Income-tax Officer assessed the 
firm at nil and renewed the firm’s registration under Section 26A 
of the Act. 

The next return was made in November 1933, for the assess- 
ment year April 1, 1933, March 31, 1934, in respect of the period 
November 1931 to October 1932 (Dewali to Dewali). This parti- 
cular return showed a loss of two to three lakhs of rupees. No 
assessment was made in respect of the year April 1, 1933, to March 
31, 1934, because of an attempt made by the Income-tax Officer 
to reopen the assessment of the previous year — the year now in 
question. This came about in this way. 

The Income-tax Officer, apparently at the beginning of Jan- 
uary 1934, received information which made him suspicions as to 
the correctness of the previous return and thereupon he issued to 
the assessees on February 8, 1934, the following notice purporting 
to be given under Sections 34 and 22 (2) of the Act : — 

“ Whereas I have reason to believe that your income from 
business and other sources which should have been assessed in the 
financial year ending the 31st March 1933 has wholly escaped assess- 
ment, and I therefore propse to assess the said income that has 
escaped assessment, I hereby require you to deliver to me, not 
later than the 9th March 1934, or within 30 days of the receipt 
of this notice, a return in the attached form of your income from 
all sources which was assessable in the said year ending the 3lBt 
March 1933 ”. 

He also called for a fresh return of income. The Income-tax 
Officer gave the assessees no indication as to the nature of the al- 
leged escape from tax. Nor did he at that time indicate what were 
the grounds of his belief that income had escaped assessment ; 
apparently he first mentioned his grounds of belief in the case 
now stated. On March 22, 1934, the assessees filed a fresh return 
showing exactly the same loss as before. The 'income-tax Officer 
thereafter on May 21, 1934, issued notices under Sections 22 (4) 
and 22 (2) calling for accounts for the three back years and for 
other evidence. The Income-tax Officer alleges that the assessees 
have only complied in part with these notices. The assessees 
allege that they have afforded the Income-tax Officer all the infor- 
mation that he has called for on numerous occasions, but that he 
unnecessarily called fox the books and stecounts time after time so 
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as to harass them in carrying on their business. They also allege 
that the Income-tax Commissioner had a grudge against them and 
has acted on allegations made by one Sharma, the Manager of 
Segormnll Bajgoria who had brought a suit against a decased part- 
ner of the assessees’ firm, Glazanand Jatia and thereafter was at the 
instance of this Court prosecuted and convicted for perjury and 
forgery committed during the course of those proceedings. Whilst 
Segormuli was in gaol Sharma brought criminal proceedings against 
the assessees alleging that they had falsified their accounts. These 
proceedings were dismissed by the Chief Presidency Magistrate and 
on appeal this Court upheld the dismissal. With a view to putting 
an end to what they alleged to be unreasonable treatment by the 
Income-tax Commissioner assessees brought proceedings before 
Mb. JtrsiiOB MoNaxb sitting singly on the Original Side of this 
Court on January 9, 1936. 

In those proceedings the assessees asked for a writ of cer. 
tiorari addressed to the Commissioner of Income-tax directing him 
to bring up record of the assessment proceedings in question before 
the Court and also for the issue of a writ of prohibition in respect 
of further proceeding under Section 34 of the Act, There were 
further prayers for an injunction. Me. Jxjsiioe MoNaib heard that 
matter on March 6, 1925, when the assessees dropped their claims 
to relief other than the claims to writ of prohibition. The case is 
reported in. LL.B. 62 Cal. 1011 (/» re Bamjidas Mahaliram), 
MoNaib, J., held that he had power in a proper case to issue a writ 
of prohibition against the Commissioner, that the issue of such a 
writ was discretionary and that unless the want of jurisdiction 
complained of was based upon a breach of a fundamental principle 
of justice the writ ought not to issue. He also was of opinion that 
the Income-tax Act provided other remedies for the assessee. Ac- 
cordingly he dismissed the application and there was no appeal 
from his decision. In the course of his judgment MoNaib, J., said 
with reference to the words in Section 34 If income has escaped 

assessment ” “The Legislature in my view has provided that 

if a certain state of facts exists and is shown to the Income-tax 
Officer to exist before he proceeds to reopen the assessment under 
Section 34 he shall have jurisdiction to take proceedings but not 
otherwise. It is not for him to decide whether the state of facts 
exists and if he reopens the assessment without its existence he is 
acting without jurisdiction.” 

The assessees say that that is a correct statement of the law 
and that the Income-tax Officer is bound by it on the principle 
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emmoiated in B v. Speyer (1916) 1 K.B. 210 by Lord Ebadino, C.J. 
“ It is proper to assume that once the lave is declared by a com- 
petent judicial authority it will be followed by the Crown 
MoNaib, J., also said in the same judgment ; 

“The Commissioner stated in his order of the 3rd November 
1934 that he was not willing at that date to interfere or take any 
action under Section 33 or Section 66 of the Act. In view of my 
decision that the proceedings by the Income-tax Officer in xevi* 
sion were irregular the learned Commissioner may feel called 
upon now to look further into the matter 

By this MoNaib, J., indicated that the Income-tax Commis- 
sioner could, under Section 33, call for the record of the assess- 
ment from his subordinates and then state a case for this Court 
under Section 66. 

After this decision there was correspondence between the as- 
sessees and the Income-tax authorities and the outcome of it was 
that the Income-tax authorities refused to look into the matter 
further or to stay their hands with regard to re-assessment. The 
assessees thereupon commenced fresh proceedings on the Original 
Side of this Court before Mb. Jusxiob Panoebidob for the purpose, 
apparently, of compelling the Income-tax authorities to act in ac- 
cordance with the observations, just quoted, of Mb. Jusxiob MoNaib. 
When the matter was about to come on before MDa. JnsilOB Paboe- 
BiDaB the proceedings were compromised upon the basis that a 
case should be stated by the Commissioner to the Court under Sec- 
tion 66 of the Act. Such a case was stated and it is now before us 
as question No. 2. When that question came up on reference, the 
assessees alleged that the question had not been stated in accord- 
ance with the compromise arrived at in the proceedings before 
Mb Jdsiicb Paboebidob and after hearing the matter for some 
time an order was made by the Bench dealing with it (Paboebidob, 
J., and myself) as follows : 

“ That the further hearing of the said reference do stand ad- 
journed until after the hearing of the reference with the said 
Commissioner of Income-tax, Bengal, agrees to make raising the 
question of law whether the Income-tax Officer is precluded from 
proceeding with the re-assessment by reason of the judgment de- 
livered by the Hon’ble Mb. Jusxiob MoNaib on the sixth day of 
March one thousand nine hundred and thirty-five, the parties ap- 
pearing as aforesaid hereby agreeing that all questions of res judi- 
cata and estoppel be decided by the reference' so to be made as 
aforesaid by the Commissioner of Income-tax, Bengal”, 
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Accordingly a farther qaeetion was formulated by the Income- 
tax OfBcer (2) as follows : 

Question (1) “Whether the Income-tax Olficer is preclud- 
ed from proceeding with the re-assessment by reason of the 
judgment delivered by the Honourable Mr. Jnstiob McNair 
on the sixth day of March one thousand nine hundred and 
thirty-five 

When the reference upon the one question No. 2 came before 
Panceridob, J., and myself the assessees stated that they had act- 
ed honestly throughout and were willing to give the Income-tax 
authorities any information they desired if they would be specific. 
The Income-tax authorities said they had no desire to harass the 
assessees. Accordingly I suggested that the Income-tax authori- 
ties should be specific in their requests and should be given the 
information they asked for. I hoped that this would dispose of 
the whole matter. However nothing came of the suggestion and 
the parties now ask for a decision from the Court upon their rights 
according to law. 

It is to be noted that no proceedings have been brought by 
the Income-tax Commissioner agniust the assessees under Section 
52 of the Income-tax Act. 

It will be convenient to set out here Question No. (2) which 
is as follows : 

“ Where the Income-tax Officer has, on such materials and 
information as are available to him, reason to believe that 
income from any of the heads of income described under Section 6 
of the Indian Income-tax Act in the present instance, from ‘ busi- 
ness ’ and * other sources ’ which should have been assessed in the 
year of assessment has escaped assessment and, as a result of such 
enquiries and investigations as are possible at that stage, has been 
satisfied as stated in paragraph 8 of the statement that a prima 
faoie case has been made out against the assesses for assessment 
under Section 34 of the Act, whether on a true construction of 
Section 84 of the Act, it is not open for the Income tax' Officer to 
initiate proceedings under Section 84, affording at the same time 
ample opportunities to the assessee to produce sucji evidence to 
the contrary as he likes, in the course of the proceedings thus 
initiated, or, on the other hand, does the section contemplate that 
the fadtum of such- escapement should have been first proved and 
definitely found and determined by an independent enquiry, before 
the InoomS tax Officer can assume jurisdiction to reopen the assess- 
ment under Section 84 
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We have heard the Beferenee with regard to both thegaestions 
at the same time. It has been contended by the assessees that Jhe 
Income tax Officer is bound by the observations of Mb. JtrSTXOE 
MoNaib which were in favour of the assessees, that he should have 
given effect to them and that he was estopped from putting ques> 
tion No. 2 for the opinion of the Court. Further, it has been 
contended that the matter was res judieotio> under the decision of 
Mb. Justiob MoNaib. 

I will proceed to deal with these* arguments, Mb. Justiob 
MoNaib in considering whether he should grant a writ of probibi> 
tion had of necessity to consider several sections of the Income tax 
Act, but his decision not to grant the writ was not based upon any 
consideration of Section 34. It was based upon other and quite 
general grounds which 1 have set out above. 

His views upon Section 34 were not necessary for his decision. 
In fact his decision against the assessees on the question of the 
issue of the writ was given in spite of his views on Section 34 
which were favourable to them. The legal effect of views- so given 
is, I believe, correctly stated in Halsbury’s Laws of England, 2nd 
Edition, Yol. 19 page 252 : “ Statements which are not necessary 
to the decision, which go beyond the occasion and lay down a rule 
that is unnecessary for the purpose in hand have no binding autho- 
rity on another Conrt, though they may have some merely persuasive 
efficacy ”. Consequently, I hold that the views of Mb. Justiob 
MoNaib upon Section 34 of the Income tax Act do not operate as 
res judicata nor are they binding upon the Income tax authorities 
on the dictum of Lobd Bbadibo in B. v. Speyer quoted above. I 
treat MoNaib, J’s views on Section 84 which were arrived at after 
considerable thought, with the respect they are undoubtedly entitled 
to, but I arrived at a somewhat different conclusion which I state 
hereafter. 

The Act itself by Sections 66 and 66 A gives the Commissioner 
a cleat and unqualified right to state a case for the opinion of this 
Court and to have it decided by a Bench of at least two Judges. 
The Income tax Commissioner is an official charged with certain 
duties as to the collection of income tax and if in the course of 
these duties he deems it necessary to ascertain the views of the 
Court upon the meaning of a section of the Act (other than one 
under Chapter YIII) he is entitled to state a case for the opinion of 
a Bench of at least two Judges of this Court. I do not see how he 
can be estopped from exercising that statutory right. Moreover 
when he has received the judgment of such a Bench of this Court 
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npon the case he is required by Section 66 (6) to “ dispose of the 
case accordingly I am, therefore, of the opinion and hold that 
Mb. Jtistiob MoNaib’s views on Section 34 were not binding 
npon the Income-tax Commissioner and that the assessee’s conten- 
tion as to res judicata and estoppel fail. Therefore, the answer to 
question No. 1, strictly speaking, would be in the negative. 

As regards question No. 2 this is not in proper form. It is 
made up of several involved questions connected with each other. 
The answers to these questions and to question No. 1 and the legal 
position on the whole matter is, I believe, given hereafter. When 
once the Income-tax Officer has made the assessment under Sec- 
tion 23 (1) that assessment is settled. See per Lord Parker in In- 
land Revenue v. Brooks (1915 Appeal Oases 478 at page 491). “ It 
was further suggested that, on the general principles of law govern- 
ing estoppels, neither the subject nor the Grown ought to be at 
liberty to go behind the amount of profits and gains when once 
determined by any competent authority. I do not dispute these 
general principles etc.” 

The assessment once made according to the provisions of the 
Income tax Act can only be reopened in accordance with the pro- 
visions of the Act, Section 34 says : — 

“ If for any reason income, profits or gains chargeable to in- 
come tax has escaped assessment in any year, or has been assessed 
at too low a rate, the Income-tax Officer may etc.” 

We are dealing only with the case where it is alleged that in- 
come chargeable to tax has escaped assessment. In my view it is 
in this case a condition precedent to the Income-tax Officer acting 
under Section 34 and proceeding to serve notices under Section 22 
(2) that the income, profits and gains chargeable to income tax 
has escaped assessment. 

Who is to decide whether such is the case ? Some person or 
tribunal must decide the question. In my view, it is the Income 
tax Officer ; he is the person charged with the dnty of taking action 
under Section 34 where such action ought to be taken. Apart 
from the assesses, at this stage, no person other than the Income 
tax Officer can, by reason of Section 54 of the Act have any know- 
ledge of the first assessment and upon what data it was based, and 
no one else is in a position to decide whether income has escaped 
assessment or not. 

In Marmukhrai Dunichand's Case (I.I 1 .B. 66 Cal. p. 39) 
Bankib, 0.J,, said'; 
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“ Faadamentally, no donbfc the Income-tax Officer must pro- 
ceed in a jndicial spirit and come to a judicial conolnsion upon 
properly ascertained facts,' though 1 would point out that the 
Income-tax Officer is not a Court, has not the proceeding of a 
Court, and he is, to some extent, a party or Judge in his own 
case 

In deciding whether income has escaped assessment the 
Income tax Officer must notact on suspicion or conjecture; he must 
decide the question npon a fair and reasonable consideration of 
such information and materials as are available to him. He need 
not hold a formal enquiry, but he should indicate to the assessee 
the nature of the alleged escapement so as to enable him to identify 
it and explain it if he can. In other words he should give the 
assessee an opportunity of being heard before be decides against 
him that income has escaped assessment and proceeds to upset the 
settled assessment. If the Income tax Officer is satisfied with the 
assessee’s explanation there is an end of the matter. On the other 
hand, if after a fair consideration of all the information and mate- 
rials before him, including the explanation the assessee has given, 
or the failure of the assessee to give any explanation, of the allied 
escapement, the Income-tax Officer acting as a reasonable man 
comes to the conclusion that income has escaped assessment he 
may say so, and once he has so decided be may proceed under Sec- 
tion 34. 

In the present case the Income tax Officer stated that he 
“ had reason to believe ” that income had escaped assessment and 
proceeded to act under Section 84. The English Income tax Act 
of 1918, Section 125 which deals with re-assessment when there has 
been escapement from tax authorises an additional assessment if 
the surveyor “ discovers ” that income has been omitted from the 
first assessment. It has been held in England under the English 
Act that “ discovers ” may mean “ has reason to believe ”. There 
the condition precedent to making another assessment is that the 
surveyor shall do something — “ discovers ”, A discovery may be 
made anywhere, in the absence of, without the knowledge of, and 
without reference to the assessee. In the Indian Act the 'condition 
precedent is that “ income has escaped This implies a decision 
by someone (the Income tax Officer in my view) that income has 
escaped That .in my view can only be a quasi-judicial decision 
by the Income tax Officer on the lines indicated above, which in- 
volves giving the assessee an bpport'dnity of his being heard before 
the decision is made. 

1-88 
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In my opinion, in this case, the condition precedent was not 
fnlfilled since there was no proper nor indeed, any, decision by the 
Income tax Officer that income has escaped assessment before he 
purported to pat Section 34 into operation. !For that reason, in 
my opinion, the snbseqaent proceedings in this case were invalid. 

There will be no order as to costs. 

Ehttndeab, J — I agree. 

MtrEEBBJBA, J. — I agree. 


[In the Patna High Ooubt.] 

HANUTEAM BHURAMAL 

». 

COMMISSIONER OP INCOME TAX, BIHAR & ORISSA. 

Sib CotTBiNBT Tbbbbii, C.J., and Jambs, J. 

January 31, 1938. 

Bad Debt — ^Income Tax Authobitibs Must Not Take Up 
Inconsistent Positions — Debts Tebatbd As Good in One 
Ybab Cannot Subsequently Be Held to Have Become Bad 
Bbpobb That Ybab — ‘ Discontinuance op Business ’, Meaning 
OE — Indian Income Tax Act (XI of 1922), Sec. 26. 

A debt due to the asseasee had been brought forward m Im ae- 
eounia from year to year as an asset bearing interest, and in respect 
of the year 1981-82, it was so treated for pmposes of assessment. 
For the year 1982-33 the asseasee claimed it as a bad debt, but the 
income tax authorities held that as the debt was 5 or 6 years old it 
must have become irrecoverable prior to 1932-88, and refused to 
allow the deduction claimed : 

Held, that aceoumts of a cordinmng business must be treated by 
the income tax department in a consistent manner, and as the debt 
had been treated by the authorities as a good debt in 1981-82 it was 
not open to them to hold that it must have become had before 1982-83. 

The phrase ' discontmuanee of business ’ is apt to be used in 
an ambiguous sense. Where a business changes hands or a partner 
ceases to be a partner there is no discontinuance of business but only 
a ohange in the ownership of the business. 

Cases referred to : 

BaNBIDHAB V. COMMISSIONEB 07 INCOME TaX, BiEAB dt. ObIS^A 
[1984] (I.L.B. 18 Pat. 101 ; 2 I.T.B. 20; A.I.R. 1934 Pat. 46). 
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Case stated by the Commissioner of Income Tax, Bihar and 
Orissa, under Section 66 (3) of the Indian Income Tax Act. 

The facts of the case are stated in the Statement of Case made 
by the Commissioner which runs as follows : — 

STATEMENT OF CASE. 

“ In accordance with the High Court’s order (]uoted above I 
have the honour to refer the following case for the decision of the 
Hon’ble Judges of the High Court under Section 66 (3) of the 
Income tax Act, XI of 1922 (hereinafter referred to as the Act). 

2. Messrs. Hanutram Bhuramal (hereinafter referred to as the 
petitioners) were traders and merchants in Eishanganj in the dis- 
trict of Purnea. They carried on business in gold, silver and jute 
and owned house properties. Up to and including the assessment 
year 1932-33 they were assessed as a Hindu undivided family, the 
adult male members of the family consisting of Nemchand, 3nra}> 
mal and Jaichandlal, sons of Hanutram, and Bhuramal, son of 
Bhomraj, brother of Hanutram. In 1983-84, the assessment year 
in respect of which the present reference has been ordered, the 
Income tax Officer as usual started proceedings to assess the peti- 
tioners by calling for a return of income. The notice under Sec* 
tion 22 (2) was served on 13th April 1988. On 12th May 1933 
the petitioners filed an application for two months’ time to file the 
return on the ground that the accounts from foreign dealers in 
Calcutta and other places had pot yet been received. The Income 
tax Officer granted time till 30th June 1938. On 29th June 1988 
another application for two months’ more time was filed for more 
or less the same reason, but the Income tax Officer allowed time 
only till 10th July 1933. On a further application dated the 10th 
July 1983 the Income tax Officer allowed time till 81st July 1933 
after which he stated that no further time would be granted. On 
27th July 1933 another petition weus filed by Surajmal, Jaichand- 
mal and Bhuramal as proprietors of the firm of Hanutram Bhura- 
mal in which it was stated “that on account of family dispute 
Babu Nemchand aforesaid has dissolved the firm since Fagoon 
Suddi 6 Sambat 1989 and that the account books concerning the 
said business have been kept in custody of Babu Ishwar Dass 
Thirani, Bari Kothi, Hishanganj,” and that neither Babu Nem- 
chand nor Babu Ishwar Dass Thirani would help or allow access to 
the accounts and it was therefore prayed that the account books 
be called for from Babu Ishwar Dase Thirani at the cost of the 
applicants. This request was not however acceded to. The next 
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petition of any relevancy was filed 1st on September 1933 by 
Snrajmal as proprietor of the firm Hanntram Bhnramal. In this 
petition Snrajmal reiterated the statement made in the petition 
dated the 27th July 1933, viz., “that owing to family dispute your 
petitioner’s account books were deposited by your petitioner and 
Babu Nemchand co*8harer with Babn Bam Chandra Ishwar Dass 
of Kishanganj’’ and that owing to Babn Nemchand’s non-co-ope- 
ration in the matter and Babu Ishwar Dass’s refusal to allow him 
access to the account books the return could not be filed. He 
therefore repeated his request that the aoconnts be called for from 
Babu Ishwar Dass. Three days later a petition was also received 
from Babu Nemchand in which he declared himself to be a co- 
sharer in the firm Messrs. Hanntram Bhnramal. In this petition he 
stated that there had been a quarrel “between myself and other my 
three co-sharers for separation of property” and he expressed his 
readiness to submit the return and asked the Income-tax Officer to 
fix a date. The return was eventually filed on 16th September 
1933. The case was then posted to 4th November 1933 for ex- 
amination of accounts and evidence. On that date a petition was 
filed by Snrajmal, Bhnramal and Jaiohandlal describing themselves 
as partners of the firm in which they stated that there were four 
partners in the firm, that is themselves and Nemchand, “that on 
account of some misunderstanding between the partners the. par- 
nership business was stopped in Fagoon 1989 Sambat” but that 
adjustment of aocormts between the partners had not yet been 
made, that the books for the year 1989 had been handed over in 
an incomplete state to Babu Ishwar Dass, that after the handing 
over of the books to Babn Ishwar Das certain entries in respect of 
accounts received from outside customers relating to the account 
year which had to be made could not be made in the books them- 
selves and it was therefore prayed that the parties be allowed to 
make these entries in the books in the presence of the Income tax 
OlBdcer or that in the alternative the accounts received from these 
outside customers be taken into consideration along with the 
regular books of account in the computation of the income. The 
assessment was completed on 24th November 1938, the total 
income assessed being Bs. 82,494. The petitioners thereafter 
appealed to the Assistant Commissioner, Northern Bange, who 
reduced the total income by Bs. 16,152. An extract from the As- 
sistant Commissioner’s order is filed Exhibit A. 

3 . 1 ‘The petitioners not 'being satisfied with the Assistant 
Gommis^oner.’s. order ^led an application before my predecessor 
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in which they asked that the assessment be revised under Section 
33 of the Act or in the alternative that certain alleged questions of 
law said to arise out of the Assistant Commissioner’s order be re- 
ferred for the decision of the High Court under Section 66 (2). 
My predecessor made a small reduction in the total income but de- 
clined to refer to the High Court any of the questions formulated 
on the ground that the questions either did not arise out of the 
Assistant Commissioner’s order or were not questions of law. 
An extract from my predecessor’s order is filed Exhibit B. 

The petitioners thereupon filed an application before the High 
Court under Section 66 (3) of the Act and I have been directed to 
state a case on the following questions : — 

“ 1. Whether in the circumstances of this case the assess- 
ment was rightly made on the basis of a Hindu undivided 
family. 

2. Whether the debt due from Nasiruddin Ahmad of Bs. 
1,668 is an admissible deduction in the year of assessment. 

3. Whether the first question arises out of the appellate 

order.” 

4. It will be convenient for the first and third questions to 
be taken up together as they relate to the same subject. Before I 
take up the first question however 1 would like here to stress the 
point that for the reasons given by me in my opinion on the third 
question this first question does not arise at all for consideration on 
the facts of this case. 

6. First Question.— On the facts set out in paragraph 2 above 
it is clear that the petitioners had been formerly assessed as a 
Hindu undivided family, and that no claim had been made under 
Section 26-A (1) in the course of the assessment proceedings be- 
fore the Income tax Officer by or on behalf of any member of the 
family that a partition had taken place among the members of the 
family. In the circumstances the Income tax Officer was bound by 
Section 25- A (8) of the Act to assess the petitioners for the year 
1988-84 as a Hindu undivided family. Nothing that the Assistant 
Oommissioner could say in the appellate order could override this 
provision of the law. I therefore submit that this question should 
be answered in the affirmative. 

Third Question. — This question has its origin in a certain re- 
mark made by the Assistant Oommissioner in his order dealing 
with the appeal against the assessment made by the Income tax 
Officer. I refer to the first three sentences in para 3 of his appel- 
late order. The point however that 1 would like to make here is 
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that what the Assistant Oommissioner said in these three senten- 
ees should strictly speaking not be regarded as part of the appel- 
late order at all for the reason that whatever finding the Assistant 
Commissioner may have come to as regards the status of the peti- 
tioners after the alleged separation of Nemchand he could not alter 
the status of the petitioners from that of a Hindu undivided family 
to that of firm or other association of individuals having regard 
to the provisions of Section 26 A (3) of the Act. The Assistant 
Commissioner’s remarks therefore record merely some facts of his- 
tory which have no bearing on the points at issue in the appeal and 
cannot I venture to submit be made the subject matter of any re- 
ference to the High Court under Section 66. In my opinion 
therefore the answer to this question should be in the negative. 

Second Question.— A sum of Hs. 1,797 including the item of 
Bs. 1,668 referred to in this question was claimed as deduction on 
account of bad debts. The answer to the question framed by the 
High Court therefore depends entirely upon the answer to the 
question whether the debt referred to became a bad debt in the year 
of assessment. That 1 respectfully submit is a question of fact ; 
and before offering my opinion on the question which I have been 
ordered to answer 1 am constrained to submit the prayer that the 
Hon’ble Judges of the High Court will, before deciding upon the 
question, consider this preliminary point, viz., whether any ques- 
tion of law arises at all. The records show that the Income tax 
Officer declined to allow the deductions claimed, as the bad debts 
had not been written off in the personal accounts of the debtors. 
The Assistant Commissioner on appeal disallowed those bad debts 
on the ground that they were old, debts that had been coming for- 
ward for the past 6 or 6 years and that they had not been proved 
to have become irrecoverable in the year of account. The peti- 
tioners’ present contention is that in the assessment for the year 
1982-88, i.e., the year prior to the year that I am dealing y^ith, the 
Income-tax Ofidoer in support of bis estimate of interest accrued 
but not adjusted cited this debt of Bs. 1,668 as one of those in res- 
pect of which no interest had been calculated. This fact is taken by 
the petitioners as an admission by the Income tax Officer that this 
debt was found to be a good debt for the assessment year 1982-83 
and that therefore it could only have become bad for the assess- 
thent year 1933-34. No such contention I may observe was rais- 
ed before the Assistant Commissioner. In my opinion the peti- 
tioners’ contention cannot be accepted. The fact that the Income 
tax Officer Oited this debt of Bs. 1,663 in his 1932-88 assessment 
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order as a debli on which interest had not been adjusted does not, 
I submit, amonnt to an admission that this was found by the 
Income tax Ofdcer to be a good debt in that year. What the 
Income tax Officer found in 1932>33 was that the petitioners had 
not been adjasting interest in many accounts as they ought to 
have done and he cited altogether six such oases including this debt 
of Bs. 1,663 as examples, adding that there were many other in- 
stances. It is not unlikely that some of the examples cited by the 
Income tax Officer (this one for instance) were not good examples 
of what the Income tax Officer was endeavouring to establish, vie., 
that the petitioners’ system of accounting for interest was irre- 
gular. The fact therefore that the Income tax Officer took this 
particular debt as an example of an account in which the peti- 
tioners did not adjust interest cannot be regarded as a clear finding 
by the Income tax Officer that the debt was a good one. This 
debt was probably regarded by the petitioners themselves as a good 
one as they had not written it off and it is on this estimation of 
the debt that the Income tax Officer took the account relating to 
this debt as an instance of the petitioners’ defective system of 
accounting. As already stated tins debt was 6 or 6 years old and 
had therefore become legally irrecoverable prior to the year of 
account for the assessment year 1933-34. Being legally irre- 
coverable it was also prima fade actually irrecoverable. The 
burden of proving that it was not actually irrecoverable was there- 
fore on the petitioners and they did not discharge this burden. In 
the circumstances this debt cannot be regarded as a loss of the 
year of account. I submit that the answer to this question should 
be in the negative. 

8. N. Basu and E. K. Banerjee, for the Assessees. 

8. M. Ghjifta, for the Commissioner of Income tax. 

JUDGMENT. 

This is the statement of a case by the Commissioner of 
Income tax in the mater of an assessment made upon a joint fami- 
ly in respect of a business carried on by them. The material facts 
may be very shortly stated. The family are the descendants of 
one Chatnrbhnj who left two sons. The eldest son left three sons 
the eldest of whom was one Nemohand. .From the yoniigei son 
was descended one Bhuramal who had, in turn, two sons Sohan 
Lai and Pnranchand. During the year of assessment Nemehand 
dropped out of the family business and became separate from the 
other members and. ceased to have anything to do with thb 
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business. The remaining members continued to carry on the 
family business. A great deal of discussion has taken place before 
ns as to whether the business terminated or not. The phrase 
‘ discontinuance of business ’ is apt to be used in an ambiguous 
sense. Business may change hands ; a partner may cease to be a 
partner, the business being carried on by his co-partners ; but such 
events do not constitute a discontinuance of the business in the 
sense meant in Section 26 of the Income tax Act. Such events are 
merely a change in the ownership of the business. The finding of 
fact concerning which there can be no dispute was that on the 
disappearance of Nemchand the business continued in the hands of 
the other members of the family. 

Now, the first question of the Oommissioner which we have 
to answer is whether in the circumstances of this csuse that assess- 
ment was rightly made on the basis of a Hindu undivided family. 
This question in part depends upon whether the business was the 
same business after as before the elimination of Nemchand or 
whether it was a different business, and that is a question of fact 
which was decided by the Assistant Commissioner and it is sub- 
mitted by the Oommissioner to have been so decided as a question 
of fact and the Commissioner rightly contends that it is merely a 
question of fact. But even in the circumstances the matter is not 
open now, whether it be a question of fact or a question of law, 
because the point was not raised before the Assistant Commis- 
sioner. The proper answer, in my opinion, to the direct question 
whether in the circumstances of this case the assessment was right- 
ly made on the basis of a Hindu undivided family should be in the 
affirmative. As a matter of fact, under proper construction of the 
Act the present members of the family are really liable for the 
whole of the year under assessment in respect of the tax payable 
for that year ; but the department has charged them, very reason- 
ably only with the lax for the period after disappearance of Nem- 
chand. With this question however, we are not concerned. 

The second question submitted to us relates simply to one 
item of the accounts. It would seem that some few years ago one 
Nasiruddin Ahmad became indebted to the assessees’ business in 
respect of a sum of Bs. 1663. The account being kept on the 
mercantile system, this debt has been brought forward from year 
to ydar and has been treated as an asset bearing interest* and in- 
come tax haa been charged upon it. In respect of the year previ- 
ous to the year of assessment it was so treated. The department, 
however, says that whereas an attempt hsks now been made in 
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respeoi of the year of assessment to wipe off the debt as bad and 
irrecoverable it should have been written off and treated as bad 
and irrecoverable in the previous year of assessment when it was 
in fact treated by the department as a still subsisting debt and as 
an item concerning the profits of the business it was treated as 
true, good and subsisting. It is rightly contended by the assessee 
that such treatment is inconsistent. After all the department 
should treat a continuing business with a continuity and consis- 
tent system of treatment of items of account and the principles 
which are applicable to such an item of account and such a method 
of treatment of accounts in a consistent manner are explained in 
the case of Bcmsidhar v. Oomimsaioner of Income-tax, Bihar and 
Orissa (I.L.B. 13 Patna 101), the remarks at page 105 being the 
passage applicable. In my opinion the second question which is 
whether the debt due from Nasiruddin Ahmad of Bs. 1,668 is an 
admissible deduction in the year of assessment should be answered 
in the affirmative. This concludes the matters with which we 
have to deal. 

The assessee has been successful in respect of a minor ques- 
tion and has been unsuccessful on the main question. We there- 
fore, deem it right to order that the assessee shall pay to the depart- 
ment two-thirds of the costs with which it would otherwise be 
saddled and as the nearest approximation to this order we direct 
that he pay to the department the sum of six gold mohnrs. 

Order accordingly. 


[In xhb Laeobb HiaE Cottbx]. 

SOM OHAND MALOK OHAND 

«. 

COMMISSrONEE OP INCOME TAX, PUNJAB 
Sm Jahbs Addison and Din Moeamicad, JJ. 

January 19, 1988. 

Bbsi Jxjdombnx Assbssubnx — Mandamits xo Bbqdibb Com- 

MISSIONBB XO MaEB BbBBBBNOB OB XEB QUBSXION WeBXEBB 
AsSBSSMBNX was AbBIIBABY OB BBOSIiBSS^PBEMISSIBUjlTY — 
Inebbbnx Powbbs 07 CouBX— -SooPB OB Sbo. 66 (8) — Indian 
Inoomb Tax Aox (XI. ov 1922), Seos. 28 (4), 27, 66 (8). 

The jnriaiiet^n of the High Oomi 'ttndier Section 66 (5) ie con- 
fined' only to those matters which are eordamed. in the application 
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made to the Commissioner wider svh-see. {8) of Sec. 66 and it is 
only in relation to such matters that the refusal of the Commis- 
sioner to state the case can be investigated by the High Court. 
Consequently if a point is not raised before the Commissioner, his 
refusal to sici^e the case cannot be declared to he unjustified. 

In the ease of an assessment under Sec. 88 (^), all that can be 
coniested before the Income-tax Officer and the Assistant Commis- 
sioner is the matter arising under See. 87, and all that can be 
mooted before the Commissioner is the matter arising out of the 
appellate order of the Assistant Commissioner and the High Court 
has therefore no power in the ease of such an assessment to direct 
the Commissioner to state the case on the question whether the 
assessment was made arbitrarily, rechlessly or capriciously without 
the Income-tax Officer exercising his judgment in the matter. 

The jurisdiction exercised by the High Courts under the In- 
come Tax Act is a special jurisdiction and is circumscribed within 
the Limits specified in the statute. The power of revising, reviewing 
or vnterfermg in any other manner with an assessment made under 
See. 83 (4) being nowhere conferred upon the High Court expressly 
or impliedly by the Income Tax Act, no such power can be exercised 
merely by virtue of the general inherent jurisdiction of the High 
Court, if any. 

Cases referred to : 

Abdtjii Babi Ghaubhbi v. Gomhisbiohbb of Iboomb Tax, 
Bubma [1931] (I.L.E. 9 Bang. 281 ; 6 LT.C. 862 ; A.I.B. 1931 
Bang. 194). 

Gomhissiobbb of Iboomb Tax, Bom. Pbes. v. Bombay Tbtjsi 
CoBPOBATiON Ltd. [1936] (4 I.T,B. 323 ; 164 1.0. 18, P.C.). 

CoMMissioBBB OF Iboomb Tax, TJ.P. & C.P. V. Laxminabain 
Badbidas [1937] (6 I.T.E. 170; I.L.B. 1937 Nag. 191; 64 LA. 
102 ; 167 I.C. 798, P.G.). 

Mtjhammad Hayax V. Gommissiobbb of Iboomb Tax, Punjab 
[1931] (I.L.B. 12 Lah, 129 ; 6 I.T.0. 169 ; A.I.B. 1931 Lah. 87 ; 
131 LG. 81 P.B.). 

STATEMENT OF CASE. 

FatU of tke Case.-^The asSessee Messrs. Somohand-Malnk* 
olxand is a Hindu- undivided family. A notice under Section 22 (2) 
was duly served upon the assessee on '16th April, 1934. He 
then applied for an English form of the return in place of the 
Grndp form yrhiok h^d been supplied. The English form wbs 
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sent on 7th June, 1984. The latest date for filing the return was 
14th May, 1934, as the notice nnder Section 22 (2) had been served 
on 15th April, 1934. The assessee however did not file the return 
and then a notice nnder Section 23 (4) was issued on 6th July, 
1934, calling for accounts on 9th July, 1934. On 9th July 1984 
Jagjiwan, Ka/rhwn of the assessee, sent an application praying for 
a month’s time on the ground that the account books bad been 
sent to Botad in Kathiawar for purposes of audit. The lncome> 
tax Officer did not grant the time prayed for, and as the notices 
under Sections 22 (2) and 22 (4) had not been complied with, on 
14th July, 1934, he made an assessment nnder Section 23 (4) on a 
total income of Bs. 82,003 on the basis of his inquiry. It may be 
noted here that the Income tax Officer passed the assessment order 
at Gamp Abohar, where the place of business of the assessee is 
situate. The assessment note of the Income tax Officer is Exhibit 
A. The sources of income of the assessee are commission, grain 
dealings and interest. Subsequently the assessee filed an applica- 
tion nnder Section 27 which was rejected by the Income tax 
Officer. The assessee thereupon preferred an appeal against the 
order of the Income tax Officer under Section 27, and this too, was 
rejected by the Assistant Oommissioner. As the Income tax Offi- 
cer’s orders are not relevant to the question which I have been 
ordered to refer, I am not enclosing copies of the same. After the 
appeal had failed the assessee filed an application under Section 66 

(2) before my predecessor (copy enclosed Exhibit B). My pre4eoes- 
sor refused to state the case to the High Court and rejected the 
application by his order dated 26tb May 1986 (copy enclosed Exhi- 
bit C). Thereupon the assessee filed a petition under Section 66 

(3) before the High Oonrt (Copy Ex. D.) On receipt of the notice 
of mandamus application my predecessor, in his letter Ho. 
8. 10 E. P. 35, dated 11th February, 1937 (copy enclosed— 
Exhibit E), wrote to the Deputy Begistrar of the High Court say- 
ing that he did not propose to enter appearance by counsel as be 
was satisfied that the matter was plain upon his order of refusal 
then in issue. 

2. Qnestioa of Law for the deeisioa of the Hoa’ble Coart.— 
In their order, dated the 3rd May, 1937, the Hon’ble Judges have 
required me to state the case and refer it to them on the following 
point iQutsUon 1 ) “ Whether in the circumstances of this case 
the assessment of the petitioner was not made arbitrarily, reckless- 
ly or capriciously, without the Income tax Officer exercising his 
judgment ” in the matter, and is it not liable to be set aside ?” 
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Aeoordingly I refer the above question for the decision of the 
Hon’ble Judges. 

3. Opinion of the Commissioner. — Before 1 proceed to discuss the 
quantum of the assessment, I most respectfully venture to raise the 
question of jurisdiction of the Hon’ble High Court to decide the 
above point. It may be contended by the assessee that as the 
Department did not appear by counsel at the time of hearing of 
the mandamus application and as the points that I now intend to 
raise were not raised in my predecessor’s letter No. S, 10 F.F. 85, 
dated 11th February, 1937, (Eshibit E), I am precluded from rais- 
ing them now. I would submit that my predecessor was so much 
satisfied about the correctness of his own order — and in this he 
was prefectly justified seeing that the assessee’s counsel withdrew 
questions (a) to (e) formulated in the mandamus application (Exhi- 
bit D) — that he overlooked the fact that question (i) formulated in 
the mandamus application on which the question which I have 
now been ordered to refer, has been based, was never raised in the 
application under Section 66 (2) (Exhibit B). I submit that the 
decision on a mandamus application is a preliminary decision 
which does not preclude an objection being taken on the point of 
jurisdiction at the time of the final hearing of the re- 
ference when both parties are fully represented. My first ob- 
jection as I have already pointed out, is that the question which 
1 have now been ordered to refer was not formulated by the 
asseseee in his application under Section 66 (2). Section 66 (3) 
runs thus : — 

“ If on any application being made under sub-section (2) the 
Commissioner refuses to state the case on the ground that no ques- 
tion of law arises, the assessee may apply within six months from 
the date on which he is served with notice of the refusal to the 
High Court, and the High Court, if it is not satisfied of the correct- 
ness of the Commissioner’s decision, may require the Commis- 
sioner to state the case and to refer it, and, on receipt of any such 
requisition the Commissioner shall state and refer the case ac- 
cordingly.” 

I submit that on a plain reading of Section 66 (3), it appears 
that the High Court cannot go beyond the application under Sec- 
tion 66 (2) for the simple reason that if a certain point was 
not raised before the Commissioner in the application under Sec- 
tion 66 (2) the order of the Commissioner rejecting the application 
under ^tion 66 (2) cannot amount to a refusal to state the case 
on a point which was not raised before the Commissioner. 
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4. My second objection is that even if an assessment under 
Section 23 (4) is made arbitrarily, recklessly or capriciously the 
proper course for the assessee to have his grievance redressed is 
to approach the Commissioner under Section 33, and no reference 
can lie to the High Court under Section 66 (2) or 66 (3). From 
the Judgment of the High Court, dated 3rd May, 1937 (Exhibit F), 
it appears that the counsel for the assessee relied upon the excep- 
tion mentioned in the Full Bench decision of the Bangoon High 
Court in the case of Abdul Bari Ghaudhri v. Commissioner of In- 
come tax, Burma (Y I.T.G. 352 ; I.L.B. 9 Bang. 281), and certain 
remarks made by my predecessor in his order, dated 26th May, 
1936 (Exhibit C). The question referred in the Burma case was 
“ Whether the fact that an assessment under Section 23 (4) of the 
Income tax Act was entirely arbitrary involves a question of law 
which arises out of the Assistant Commissioner’s order passed 
in an appeal under the provisions of Section 30 (1) relating to 
appeals against the refusal of the Income tax Officer to 
make a fresh assessment under Section 27, ot which the High 
Court is entitled to regard as ground for an order under Sec- 
tion 66 (3).” 1 am going to show that the exception on which 
the assessee’s counsel relied is an obiter which has not been 
supported by their Lordships of the Privy Council in Com- 
missioner of Income tax, Central and United Provinces v. Laxmi 
Narain Badri Das (V I.T.B. 170). At page 366 of V I.T.O. 
Paob, C. J., has said in his opening remarks, “ 1 do not suggest 
that hard or unconscionable assessments have in fact been made, 
or that there is any reason to suppose that the income tax authori- 
ties in Burma do not perform their duty with fairness and to the 
best of their ability, but the existence of the disquiet in the mind 
of the public to which 1 have referred has led to one result that is 
material for the purpose in hand, namely, that the High Court, at 
least so it appears to me, if I may say so with all respect, has en- 
deavoured to secure the power of controlling the action of Income 
tax officials in making assessments by placing a construction on 
the provisions of the Income tax Act for which no warrant ct^n be 
found in the language in which its terms are couched.’’ He then 
discusses what meaning the word “ arbitrary ” was intended to 
bear in the question propounded. He says, ” If the. word is taken 
to mean that the Income tax Officer regardless of information in 
his possession, deliberately, recklessly or fraudulently ha4 made an 
assessment under Section 23 (4) yrhioh. he knows that he was not 
justified in makipg, in such oircumstanoes and assiiming that tbo 
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assesses has failed to obtain redress as provided in the Act, I should 
not be prepared to hold, as at present advised, apart altogether 
from the provisions of the Income tax Act, that this Court does 
not possess jurisdiction in virtue of its inherent prerogative powers 
to order the Income tax Officer to do his duty.” .^ter quoting 
some English cases the Hon’ble Chief Justice of the Eangoon 
High Court went on to say that he did not apprehend that the 
learned Judges intended the word ” arbitrary ” to bear this meaning 
in the question set out in the order of reference and that it appeared 
to him that their Lordships when using the word “ arbitrary ” 
intended the word to mean that the assessment “ did not purport 
to be founded on any materials or reasons beyond the Income tax 
Officer’s private opinion.” If that was the meaning to be attributed 
to the word arbitrary ” in the order of the reference the 
Hon’ble Chief Justice was clearly of opinion that the answer to 
the question propounded should be in the negative. The whole 
of this jndgment commencing from here deals with the question 
referred to on the assumption that the word “ arbitrary ” has the 
second meaning and the concluding portion of his judgment runs 
thus : “ Under Section 66 (2) the assessee as therein provided may 
require the Commissioner of Income tax inter alia to ' refer to the 
High Court any question of law, arising out of an order of the 
Assistant Commissioner under Section 31,’ and if the Commissioner 
refuses to state a case on the ground that no question of law 
arises, under Section 66 (3) on the assessee’s application the High 
Court ' may require the Commissioner to state the case and to re- 
fer it.’ Inasmuch as the question whether an assessment made by 
the Income tax Officer under Section 23 (4) is valid or not is not 
a question of law that arises or can arise out of an order of the 
Assistant Commissioner passed under Section 81, it follows that 
such a question cannot be made the ground for an order by the 
High Court under Section 66 (3) requiring the Commissioner to 
state a case. For the reasons that I have stated 1 am of opinion 
that the answer to each of the questions propounded is in the nega- 
tive.” I submit that the opening remark of the Hon’ble Chief 
Justice refers to his subsequent invocation of the inherent preroga- 
tive powers. The Indian Income tax Act gives a very limited 
jurisdiction to the High Court, and 1 submit that the Income tax 
Officer being not a court in the ordinary sense of the word the 
High Court cannot exercise a jurisdiction over him which has not 
been given to it by the Indian Income tax Act. The concluding 
portion of the judgment and in fact the whqle of the judgment 
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after the reference to the exception, shows that the reference to 
the inherent prerogative powers is in obiter. In the separate 
judgment delivered in the same case by Dunklby, J., he has held 
that a question arising from the actual assessment under Section 
23 (4) cannot be brought before the High Court under the provi- 
sions of Section 66, sub-section 2 or 3 under any circumstances, 
and the only question in any way connected with such an assess- 
ment which could be raised before the High Court would be a 
question of law arising out of the Income-tax Officer’s order under 
Sec. 27, refusing to cancel the assessment under Section 23 (4) and 
to make a fresh assessment. In Messrs. Jotram Sher Singh v. Oom- 
missioner of Income-tax^ Central and United Provinces (VII I.T.C. 
173), it has been held (at page 176) that the question whether a 
wholly arbitrary assessment under Section 23 (4) on assumed in- 
come or on conjectural estimate thereof involves an error of law 
and cannot be the subject of reference under the orders of the 
High Court and that as the law stands, the assessee has to be con- 
tent with such relief as the Commissioner may give in the exercise 
of his revisional powers under Section 33, which undoubtedly 
confers upon him a wide discretion in dealing with questions aris- 
ing in the course of assessment by officers subordinate to him. In 
coming to this decision, the learned Judge has remarked (at page 
177) that the view he has taken is in accord with Abdul Bari 
Ohaudhri v. Commissioner of Income-tax, Burma (V I.T.C. 862). 
This judgment of the Allahabad High Court goes to show that the 
exception mentioned in the judgment of the Chief Justice in the 
Burma case is an obiter, as no reference to it was made in the 
judgment of the Allahabad High Court and the decision of the 
Burma High Court was taken to be the decision contained in the 
concluding portion of the judgment of the Hon’ble Chief Justice 
of the Bangoon High Court. In the case of LaxminarcMn Badri. 
Das (Y I.T.B. 170) their Lordships of the Privy Council have 
remarked (at page 180) that the Income-tax Officer is to make an' 
assessment to the best of his judgment against a person who is in 
default as regards supplying information, that he must .not act 
dishonestly or vindictively or capriciously because he must exer- 
cise judgment in the matter and that Section 23 (4) plabes the 
officer in the position of a person ■ whose decision as to amount is 
final and subject to no appeal, but whose decision, if it can be 
shown to have been arrived, at withoht an honest exercise of judg- 
ment, may be revised or reviewed by the Commissioner under the 
powers conferred upon that official under Section 83. In holding 
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that aa assessment tinder Section 23 (4X must necessarily be guess 
work their Lordships of the Privy Council have found themselves 
in agreement with the views expressed by the Bangoon High 
Court in the case of Abdul Bari Chaudhri v. Gommisiioner of In- 
come-tax, Burma (V l.T.C. 362). Bnt this agreement does not mean 
that their Lordships also endorse the view of Paob, C.J., that the 
High Court by virtue of its inherent prerogative powers can, un- 
der Section 66 (8), direct the Commissioner of Income-tax to refer 
a question regarding the quantum of an assessment made under 
Section 23 (4) on the ground that the assessment was made arbi- 
trarily, recklessly or capriciously. On the other hand, their Lord- 
ships of the Privy Council have laid down, as I have already 
pointed out, that if it can be shown that the Income-tax Officer’s 
decision was arrived at without an honest exercise of judgment 
the remedy is revision or review by the Commissioner under Sec- 
tion S3. This clearly negatives the exception mentioned by 
Paob, C. J. 

6. In case your Lordships feel that my objections regarding 
jurisdiction do not arise out of the question which I have been 
ordered to refer under Section 66 (1) I refer the following two ad- 
ditional questions for your Lordships’ decision. 

(Question 2 ). — The assessee not having raised in his applica- 
tion under Section 66 (2) any question about the quantum of 
Bs. 32,000 in the assessment under Section 23 (4) for 1934-86, can 
he subsequently raise it before the Hon’ble High Court in an ap- 
plication under Section 66 (3) ; and 

. (Question 8 ). — Assuming only for argument’s sake that the 
assessment of the quantum of Bs. 32,000 under Section 23 (4) for 
1984-86 was made arbitrarily, recklessly or capriciously, has the 
Hon'ble High Court any jurisdiction to interfere with the assess- 
memi by issuing a mandamus under Section 66 (3)? 

6. I shall now discuss the merits of question 1 which I have 
been ordered to refer. At the very outset I shall submit that an 
assessment under Section 23 (4) cannot be made with mathemati- 
cal accuracy. In the case of Aidul Bari Chaudhri (V I. T. G. 
362) it has been held at page 366 that ex hypothesi an assessment 
under Section 28 (4)' must be paade upon inadequate materialsi and 
that it is a mece estimate, and if it is made by the Income-tax. 
Officer bom fide and to the best of his judgment (which only means 
as., be^t as be can in the circumstances) the assessee who has not . 
chosen to state an account so that the amount of profits may be 
strictly idefcerxhbu^,' cannot complain if a random' aoasssment is 
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and that under Section 23 (4) the Income-tax Officer is the 
persona designaia to make the assessment, and from an assess- 
ment so made no appeal lies. In the case of Laxmi Narmn Badri 
Das (V. I. T. E. 170) their Lordships of the Privy Council have 
held (at page 180) that the Income tax Officer must make what he 
honestly believes to be a fair estimate of the proper figure of assess- 
ment, and for this purpose he must be able to take into consider- 
ation local knowledge and repute in regard to the assessee’s 
circumstances and his own knowledge of previous returns by and 
assessments of the assessee, and all other matters which he thinks 
will assist him in arriving at a fair and proper estimate, and 
though there must necessarily be guess work in the matter, it must 
be honest guess work and that in that sense the assessment must 
be to some extent arbitrary. If therefore I am able to show that 
the action of the Income tax Officer is not mala fide, that his 
assessment was based on local knowledge and repute of the asses- 
see’s circumstances and past assessments, I submit that the charge 
of arbitrary, reckless or capricious assessment will be satisfactori- 
ly met. I have already stated in para 4 that it appears from the 
judgment of the High Court dated the 3rd May 1937 (Exhibit P), 
that the counsel for the assessee relied upon certain remarks of 
my predecessor in his order, dated 26th May, 1936 (Exhibit C), 
to substantiate the charge. These remarks occur in paras 4 and 8 
of my predecessor’s order. It will appear from a perusal of the 
order that these remarks were made not in connexion with the 
quantum of assessment but in connection with the procedure fol- 
lowed by the Income-tax Officer in dealing with an adjournment 
application and the application under Section 27 on the question of 
the sufficiency of cause which prevented the assessee from comply- 
ing with the notices. The order of my predecessor was on the 
application under Section 66 (2) and as the quantum of assessment 
was not at all attacked in that application, the question of the 
quantum was not at all discussed in my predecessor’s order and. 
therefore no remark made by him in that order can have any bear- 
ing on the question of the quantum. 

, 7. An assessment under Section 23 (4) being necessarily a guess 
work the assessment note is usually short and does not contain 
details as in the case of an assessment under Section 28 (3). As 
in order to give my opinion on the question which I have been 
ordered to refer, it is . necessary that the quantum of Bs. 82,000 
should be analysed, 1 called foe a report from the Income-tax Offi- 
cer, Mr. Gurhax Bi^gh, who. had made the assessment. He has 

1-40 ft 41 
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reported that to the best of his recollection, aided by reading of 
the previous record, the estimate may be analysed as under : — 

Bs. 

(1) 12 per cent, on the investment of 

Bs. 1,11,500. 13,380 

(2) Grain speculation and *Eotha’ profits 

(profits in forward purchase and sale of 
ready goods stocked in godowns) made 
at Bhatinda Bailway Station which is 
British territory and in the neighbour- 
ing Indian States and brought into Bri- 
tish India, estimated on local enquiry. 10,000 

(3) Average income at Abohar, excluding 

the income from investment mentioned 
in item (1) 9,000 

32,380 

or Bs. 32,000 in round figures. Copy of the relevant portion of 
the Income tax Officer’s report is enclosed (Exhibit G). 

8. In order to find the justification for the estimate of 12 per 
cent, on the investment of Bs. 1,11,600, it is necessary to go into 
the previous history of the treatment of this investment. In the 
assessment for 1927-28 a sum of Bs. 6,198 was disallowed as 
interest paid to the proprietors. In the assessment for 1928-29 the 
Income tax Officer (then another gentleman) disallowed the whole 
claim of payment of Bs. 7,914-4-0 as interest to Messrs. 
Furshotamdas Surchand of Bombay on the following ground : — 

“ During the previous year the assessee transferred 
Bs. 1,11,600 from the under-mentioned accounts in his books at 
Abohar to Messrs. Furshotamdas Surchand of Bombay, 

Bupees 40,000 from the account of the Bhura Bhai Jewa 
Bhai, 

Bupees 31,600 from the account of Yaliji Bhai-Bhura Bhai, 
Bupees 40,000 from the account of Aminohand Munilal. 
Enquiries were made from the Income-tax Officer, Bombay, 
requesting him to ascertain from the books of Messrs. Furshotam- 
Surchand of that place whether the amount in question was 
credited to the accounts of the assessee in their books, and what 
in,^rest if any, was paid to the creditors on that amount. < Fnjni 
the report received from the said officer it appears that the aniotuit 
in qi^tion was credited under the following names ; — 
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Kb. 

Himatlal Valiji 71,500 

Bhimji Kastorchand 40,000 

The local agent is nnable to Bay definitely aB to who these 
persons were. In my opinion they are clearly some of the pro- 
prietors. As the receipt of Bs. 7,914-4-0 is admitted on their 
behalf, I have no hesitation to presume that the amount represents 
the interest on the capital of the proprietors. The assessee only 
played a dodge to escape' assessment on this amount. I therefore 
disallow it.” 

On appeal it was found that the firm at Bombay was neither 
a partner in the appellant firm nor were the two firms owned by 
one and the same person and furthermore the sum in question had 
been assessed in the hands of the Bombay firm. Accordingly the 
deduction claimed was allowed. As it was found that the Bombay 
firm had paid Bs. 1,940 and Bs. 1,600 to Himatlal Valiji and 
Bhimji Easturohand, whom the Income-tax Officer held to be 
members of the Hindu undivided family, assessment was made 
under Section 84 for 1928-29 including this amount of Bs. 8,640 
in the total income of the assessee. It is to be noted here that dur- 
ing the assessment and appellate proceedings for 1928-29 the asses- 
see’s representative did not disclose the complete genealogical tree 
of i the family in spite of repeated adjournments. An incomplete 
genealogical tree was given as follows : — 

Jiwa Bhai. 

Bhura Bai 


Valiji Bhai Som Chand 

1 “ 1 

Names of the sons 

not given. Wali Ghand. 


Maluk Ghand 


Vir Ghand 

( 


Nihal Ghand. 


Names of 
the sons not 
given. 


The assessee’s representative was unable to give the nanies 
of the sons of Valiji Bhai and Vir Ghand, but in his statement 
before the Income-tax Officer he stated thst so fax as he was aware 
Himatlal was the son of Valiji Bhai. The assessment under 
Section 34 for 1928-29 was made under Section 23 (4) for default 
in filiiig the return. - No objeotioh was taken by the assessee to 
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the inolasion of Bs. 8,640 in the total income for 1928-29. In 
the assessment for 1929-30 made under Section 23 (8) the Income 
tax Officer again included Bs. 8,122 paid as interest by the Bom- 
bay firm to Bhimji and Valiji without any subsequent protest. 
This year too the assessee’s representative did not supply the 
Income tax Officer with a genealogical tree of the family. During 
the assessment for 1930-31 the Income tax Officer, Bombay, re- 
ported that the account in the names of Valiji and Bhimji no 
longer existed in the books of the Bombay firm, Messrs. Pursho- 
tamdas Surohand. As it was not clear from the report of the 
Inoome-tax Officer, Bombay, whether the money was withdrawn 
or invested in some other name with Messrs. Purshotamdas Sur- 
ohand and as the assessee’s books at Abohar did not show any 
record of such investments the Income-tax Officer presumed that 
some interest must have been earned on these investments at 
Bombay and estimating interest at 6 per cent, on Bs. 1,11,500 
added Bs. 6,690 to the total income for 1930-81. The assesses 
appealed against this decision of the Income-tax Officer, but the 
Assistant Commissioner upheld the order of the Inoome-tax Officer. 
The assessment for 1931-32 resulted in a net loss of Bs. 4,887 
after adding Bs. 7,000 as interest on the investment of Bs. 1,11,600. 
In the assessment for 1932-38 it was again contended that the 
inclusion of this interest income was not justified. The Income 
tax Officer required the assessee to lead evidence on the following 
points : — 

(1) What is the origin of Bs. 1,11,600, the sum in question ? 

(2) What are the names in which it stood in the accounts of 
the Abohar shop ? 

(3) What is the complete pedigree-table and the evidence re- 
garding its separation ? 

(4) What are the names of the persons in whose account the 
sum was placed by the Bombay firm and their relationship with 
the family? 

(5) If the sum has since been drawn from the Bombay firm, 
what is the nature and manner of its re-investment ? 

As the assessee failed to lead evidence as required, the Income 
tax Officer relied upon the presumption raised in the assessment 
ter 1980-81 and again included Bs. 6,690 in the total income. The 
ass^Bce again filed an appeal, but the Assistant Commissioner up- 
held, the decision of the Income tax Officer. It appears from the 
appellate order that the assessee took time to produce Ins books 
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befor« the Assistant Commissioner but did not turn np on the date 
fixed. In the assessment for 1938-34 the assessee was again given 
a ohanoe for leading evidence, bat he did not comply. Belying 
upon the decision in the Commissioner of Income Tax, Madras v. 
Sankara Aiyar (II LT.G. 73) the Income tax Officer again inclnd- 
ed the income on this investment in the total income for 1933-34 
bat this lime he estimated the income at 9 per cent, on the invest- 
ment instead of at the previous rate of 6 per cent, on the groand 
that the rate of 6 per cent, had proved of no avail and it could be 
presumed that it was to the advantage of the assessee to be assess- 
ed on this investment at this rate. There was an appeal, but the 
decision of the Income tax Officer was upheld. The assessee then 
filed an application under Section 66 (2) before the Commissioner 
but the Commissioner refused to state a case. Thereupon the as- 
sessee went up to the High Court with an application under Sec- 
tion 66 (3) on the question of a bad debt and on the question of 
the rate of interest fixed on the investment of Bs. 1,11,600. In 
their order dated 11th June, 1936, in Civil Miscellaneous No. 168 
of 1936, the Hon’ble Judges held that so far as the question regar- 
ding the rate of interest fixed on the deposit of Bs. 1,11,600 was 
concerned, the Income tax authorities were justified in what they 
did and the application was therefore rejected with respect to this 
question (copy of relevant portion of the' order is enclosed-— 
Exhibit H). It will thus appear that so far as this investment is 
concerned, the assessee has consistently tried to avoid taxation and 
has never placed his cards on the table. The enhancement of 
the rate from 6 per cent, to 9 per cent, was upheld by the Hon’ble 
High Court, and if following the same principle of progressive en- 
hancement in the case of such an assessee the Income tax Officer 
has, in the assessment under Section 23 (4) for 1934-36, increased 
the rate to 12 per cent. I submit that his action is fully justi- 
fied and cannot in any sense be called arbitrary, reckless or 
capricious. 

9. The next item in the estimate ' is the sum of Bs. 10,000 
which is made up of speculation and ' Eotha ’ profits made at 
Bhatinda > Bailway station which is in British territory, and such 
profits made in the neighbouring Indian States and brought into 
British India. This estimate is based on the local inquiry made 
by the Income Tax Officer. In the assessment order for 1934-36 
(Exhibit A) the Income tax Officer has noted that an inquiry was 
made. In the order dated 9th July, 1934, in the order sheet also 
it was noted “ Case for inquiries ”. Further in the assessment 
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order itself Camp Abohar is noted as the place where the Income 
tax Officer made the assessment. Abohar is the place of the 
assessee’s basiness in British India. It cannot, therefore, be 
doubted that the Income tax Officer did hold a local enquiry about 
the income of the assessee. The Income tax Officer did not record 
the details and results of his inquiry but it has been held (at page 
181) by their Lordships of the Privy Gonncil in the case of Laxmi- 
na/ram Badri Das (V I.T.B. 170) that there is no justification in 
the language of the Act for holding that an assessment made by an 
officer under Section 23 (4) without conducting a local enquiry and 
without recording the details and results of that enquiry, cannot 
have been made to the best of his judgment within the meaning 
of this section. From the appellate order for 1933-34 it appears 
that the assessee has business at Dhuri and Bhatinda in neigh- 
bouring Indian States. As a matter of fact, in the assessment for 
1933*84 the assessee claimed losses suffered in Mansa Mandi and 
Bhatinda in Patiala State. There is nothing on record by which 
the assessee can challenge this estimate of the Income tax Officer 
based on his local knowledge. 

10. The last item is the estimate of Bs. 9,000 as the average 
income at Abohar, excluding the income from investment of Bs. 
1,11,600. In 1983-34 the Income-tax Officer assessed the net in- 
come from this source at Bs. 8,401. On appeal this was reduced 
by Bs. 117 which represented interest paid. Subsequently as the 
result of the mandamus application the income from this source 
was further reduced by allowing bad debts amounting to Bs. 776. 
The net income from this source was therefore ultimately fixed at 
Bs. 7,608. In 1932-33 the net income from this source was as- 
sessed at Bs. 9,902. In 1931-32 assessment there was a net loss 
of Bs. 11,887 from this source. In 1930-81 assessment there was 
a net loss from this source of Bs. 2,902. In 1929-80 the net in- 
come from this source was assessed at Bs. 16,475. In 1928-29 
the income from this source was assessed at Bs. 2,016. It will thus 
appear that the income 'from this source shows great variation, but 
considering the figures of the two immediately preceding years, 
namely 1932-33 and 1933-34, and the fact that in 1929-30ithe 
income reached the figure of Bs. 16,476, 1 submit that the estimate 
of the Income tax Officer cannot be called arbitrary, reckless or 
baprioious. 

11. For reasons stated above, my respectful submietion 
is that all the three questions should be answered in the 
negative. 
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Eirparam Bajaj for the Assessee. 

J. N. Aggctrwal and S. M. Sikri for the Commissioner. 

JUDGMENT. 

This is a case stated under sub-seotion (3) of Section 66 of the 
Income Tax Act. The question formulated by this Court was 
couched in the following terms: — 

“ Whether in “the circumstances of this case the assessment of 
the petitioner was not made arbitrarily, recklessly or capriciously, 
without the Incoihe tax Ofdcer exercising his ‘ judgment ’ in the 
matter, and is it not liable to be set aside ? ” The Commissioner 
has questioned the jurisdiction of this Court in entertaining a 
question which was not raised in the application submitted by the 
assessee to the Commissioner under sub-section (2) of Section 66. 
It may be necessary to state the facts shortly in order to appreci- 
ate the force of this objection. 

The assessee did not make a return under sub-section (2) of 
Section 22, nor did he comply with the terms of the notice issued 
under sub-section (4) of the same section. Thereupon the Income 
tax Officer made the assessment to the beet of his judgment under 
sub-section (4) of Section 23. The assessee applied under Section 
27 for the cancellation of this assessment, but his application was 
disallowed. He then presented an appeal under Section 30, but 
the appeal too, was dismissed '^e subsequently moved the Com- 
missioner under sub-section (2) of Section 66, but the Commission- 
er refused to interfere with the assessment on which the assessee 
put in an application in this Court with the result that the ques- 
tion referred to above was formulated and the Commissioner was 
required to state the case thereon. 

The question whether the assessment was arbitrary, reckless 
or capricious was never raised at any stage of the proceedings be- 
fore the Income tea authorities and it is on this ground that the 
Commissioner has questioned the (jurisdiction of this Court and 
has relied in this connection on the wording of sub-section (3) of 
Section 66. The material portion of this sub-section reads as 
follows : — 

“ (8). If on any application being made tmder sub-section (2) 
the Commissioner refuses to state the case on the ground that no 

question of law arises, the assessee may apply to the High 

Court, and the High Court, if it is not satisfied of the correctness 
of the Commissioner’s decision, may require the Commissioner to 
sti^te the case and to refer it..,.:....” 
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The CommiBsioner contends that the jarisdiotion of the High 
Gonrt is confined onlj to those matters which are contained in the 
application made to the Commissioner under sub-section (2) of 
Section 66 and it is only in relation to such matters that the re- 
fusal of the Commissioner to state the case can be investigated by 
the High Court. Consequently if a point is not raised before the 
Commissioner, his refusal to state the case cannot be declared to 
be unjustified or, in other words, his decision cannot be pronoun- 
ced to be incorrect. We consider that there is much force in this 
contention and we have arrived at this conclusion not only on the 
wording of sub-section (3) of Section 66, but on consideration of 
the whole scheme of the Act. It is clear that no appeal is allowed 
from an assessment made under sub-section (4) of Section 23. The 
only course open to the assessee, who is assessed under that sub- 
section, is to approach the Income tax Officer in the first instance 
under Section 27 and to ask for the cancellation of the assessment 
made against him. In case of refusal of the Income tax Officer to 
accede to his request, he can move the Assistant Oommissioner un- 
der sub-section (1) of Section 30. All that he can contest before 
these authorities is the matter arising under Section 27 and no 
other matter can be raised either before the Income tax Officer or 
before the Assistant Commissioner. Similarly, all that can be 
mooted before the Commissioner, is the matter arising out of the 
appellate order of the Assistant Commissioner and no more. If the 
assessee were permitted to raise questions touching the merits of 
the assessment before the High Court for the first time under sub- 
section (3) of Section 66, it would amount to allowing him to ap- 
peal against an assessment an appeal against which is expressly 
forbidden. We accordingly hold that no mandamus could issue 
to the Commissioner on the point at issue. 

Counsel for the assessee concedes the legal position as explained 
above, but he contends that there is an inherent power vested in 
this Court to interfere in cases of gross injustice or oapticions 
assessments. In support of his contention he relies on Muham- 
mad Hayat v. Oommitsioner of Income Tax, Punjab, Abdul Bari 
Ohaudhri v. Oommissioner of Income Tax, Burma and Com- 
missioner of Income Tax, O.P. and U.P. v. Laxminarain Badridas, 
But, in our opinion, none of these judgments lends any support to 
him, Bead carefully these judgments rather go i^ainst his con- 
tention. 

in Muhammad Bayat v. Oommissioner of Income Tax, 
Punjab (I.L.B. 12 Lab. 129) a case decided by five Judges of this 
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Court — the main judgment was delivered by Sib Shadi Tiat., C. J. 
while disouBsing a similar question raised before him, he observed 
at page 144 of the report : — 

“ It is true that a finding of fact recorded by him (Income tax 
Officer) cannot be impeached even when it is not based upon any 
material, nor is it open to the High Court to say with respect to a 
particular case that the assessment has been made contrary to the 
rules of justice and good conscience." 

No doubt he added : “ the High Court is, however, entitled 
to make a pronouncement upon the meaning of Section 23, sub- 
section (4), and to lay^ down that the Income tax Officer cannot 
be said to make an assessment to the best of his judgment, if he is 
not guided by the dictates of justice and fair play. An assessment 
resting upon the whim and caprice of the Income tax Officer can- 
not be elevated to the dignity of an assessment made to the best of 
his judgment." 

But it is obvious that these remarks were merely intended to 
impress upon the minds of the Income tax Officers that while 
making assessments to the best of their judgment they should not 
be whimsical or capricious and not that the learned Judge had 
jurisdiction in the matter ; nor did he interfere with the assess- 
ment. The conclusion at which he arrived is really contained in 
the earlier passage quoted above. 

In Ahdul Bari Chaudhri v. Commissioner of Income Taa, 
Burma (I.L.B. 9 Bang. 281) Paob, C. J., has observed at page 294 
of the report : — 

“ If the word (arbitrary) is taken to mean that the Income tax 
Officer, regardless of information in his possession, deliberately, 
recklessly or fraudulently has made an assessment under Section 
23 (4) which he knows that he was not justified in making, in 
such ciroumstanoes and assuming that the assessee has fail^ to 
obtain redress as provided in the Act, I should not be prepared to 
hold as at present advised, apart altogether from the provisions of 
the Income tax Act, that this Court does not possess jurisdiction in 
virtue of its inherent prerogative powers to order the Income tax 
Officer to do his duty." 

The conclusion at which he arrived, however, is stated at 
page 802 of the report in the following words: — 

" Under Section 66 (2) the assessee as therein provided may 
require the Commissioner of Income tax inter alia to refer to the 
High Court any question of law arising out of an order of the As- 
sistant Commissioner under Sedtion 31, and if the Commissioner. 
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refuses to state a case on the ground that no question of law arises 
under Section 66 (3) on the assessee’s application, the High Court 
may require the Commissioner to state the case and to refer it. 
Inasmuch as the question whether an assessment made by the In- 
come tax Officer under Section 23 (4) is valid or not is not a ques- 
tion of law that arises or can arise out of an order of the Assistant 
Commissioner passed under Section 31, it follows that such a 
question cannot be made the ground for an order by the High Court 
under Section 66 (3) requiring the Commissioner to state a case.” 

Bjs conclusions were concurred in by the other four colleagues 
of his who heard the case with him. Three of them merely said 
that they agreed, while Dunelby, J., appended a separate note to 
the main judgment, throwing further light on those conclusions. 

. In Commissioner of Income Tax, G.P. d U.P., v. Laxminarain 
Badridas I.L.B. 1937 Nag. 191 (corresponding to 6 I.T.B.- 170) 
their Lordships of the Privy Council observed “ their Lordships 
find themselves in agreement with the views expressed by the 
High Court at Bangoon in the case of Abdul Bari Chaudhuri v. 
Commissioner of Income Tax, Burma (I.L.B. 9 Bang. 281) ”. It is 
on this passage that counsel for the assesses has laid much stress 
and has argued that inasmuch as their Lordships of the Privy 
Council had agreed with the views expressed by the High Court 
at Bangoon, they impliedly accepted the views of Paob, C. J., as 
stated above in respect of the inherent jurisdiction vested in the 
High Court to interfere in such matters. We are not, however, 
disposed to interpret this passage in the manner suggested by the 
assessee’s counsel. All that this passage conveys is that their 
Lordships were in agreement with the conclusions at which the 
High Court had arrived and these conclusions made no reference to 
the inherent jurisdiction of the High Court. The interpretation 
that we place upon the passage quoted from the judgment of their 
Lordships of the Privy Council finds support from the fact that 
their Lordships stated in an earlier part of the judgment that if 
the assessee was given no relief under Section 27, the assessment 
stood as it was. Beferenoe in this connection may be made to 7 
I. T. G. 173. In that case it was held that the High Court had 
no power under Section 66 (3) to require the Commissioner of In- 
come tax to state the case on the question whether the assessment, 
being*purely arbitrary and based on no materials whatever, was 
justified in point of law. 

The .jurisdiction exercised by the High Court under tlm In- 
come. Tax Act is a special jurisdiction remaked by their 
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LordshipB of the Privy Connoil in 4 I.T.B. 323 at page 389 and is 
consequently circumscribed within the limits specified in the 
Statute. The power of revising, reviewing or interfering in any other 
manner with an assessment made under Section 28 (4) being 
nowhere conferred upon the High Court expressly or impliedly by 
the Income tax Act, no such power can be exercised merely by 
virtue of the general inherent jurisdiction of the High Court, if any. 

In view of our decision on the preliminary objection raised 
by the Commissioner, the question need not be answered ; but 
even if it were permissible to us to consider the merits of the case 
we would have no hesitation in holding that the order was neither 
arbitrary nor reckless nor capricious, and would thus have ans- 
wered the question formulated by this Court in the affirmative. 

The assessee will pay the costs of this reference to the Com- 
missioner of Income tax. 

Eeference answered accordingly. 


[In thb Cabottzia Hjoe Cotjbx]. 

MADAN MOHAN MULLIOK AND BBOTHEBS', In re. 

SiB HABOji:.!) Dbbbtshibb, C. J., Khundbhab, J., and 
Mxtehbbjba, J. 

January '12, 1988. 

Income — Maintbnanob Ablowanob Paid to Sbttlob’s 
Widow Undbb Sbttlbmbnt Deed — Whbthbb DbdhotibiiB es 
A ssESSiNa Income of Setxlob’s Descendants — Allocation of 
Bevenhe OB Application of Income. 

A settlement deed provided inter alia that after the demise of 
the Settlor, go long as his wife 8 was aUve she would he entiled to 
reside at the family dwelling house of the Settlor and her mainten- 
ance will be paid out of income of the estate of the Settlor. After 
the death of the Settlor the estate vested in the assessee, the des- 
cendamits of the Settlor, who formed a Hindu undivided family : 

Held, that in computing the income of the assessees ehargeaible 
to tax the maintenance allowance paid to the Settlor's widow under 
the terms of the settlement deed should he excluded, in aocordanee 
with the principle of Bejoy Singh Dhudhuria’s case. 

Case referred to : 

Bejoz Sinoe Deudhubia In re [1-088] (60 I.A. 196 ; 1 
LT.B. 136; 60 Cal. 1029 ; 6 LT.C. 449 P.C.). 
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Case stated by the Commissioner of Income tax, Bengal, 
under Section 66 (2) of the Indian Income Tax Act (XI of 1922). 

STATEMENT OF CASE. 

“ At the request of the assessee, a Hindu undivided family, the 
following statement of case is drawn up and submitted for the 
decision of their Lordships under Section 66 (2) of the Income tax 
Act on the question of law formulated in paragraph 8 below. The 
matter relates to the assessment for the year 1936-37 on income 
from house property, business and other sources, the total income 
being Bs. 69,809 comprising the following : — 



Bs. 

House property 

26,761 

Business 

18,661 

Other sources 

24,897 

2. Facts of the Case.— 

-The facts of the case are that one Mati 


Lai Mullick made a trust deed, dated the 15th July 1927, in which 
among other stipulations he directed that so long as his wife 
Sreemati Soudamini Dassi would be alive she would be entitled to 
reside in the dwelling house and her maintenance would be paid 
out of the income of the estate. Mati Lall died on the 10th 
August 1927 and his estate is now in the hands of the assessee the 
descendants of Mati Lall forming a Hindu undivided family. The 
relevant clauses of the Trust are quoted below : — 

** 1. That the said Trustees will realise the rent issues and all 
outstandings of the said estate and pay all rates, taxes and imposi- 
tions payable by the Settlor for the said estate. 

2. That BO long the said settlor will be alive, the Trustees 
will monthly and every month pn the First day of the succeeding 
month pay to settlor the net income realised in the preceding 
month. 

8. That after the demise of the said Settlor so long the said 
Sreemati Soudamini Dassi will be alive she will be entitled to re- 
side at the dwelling house and her maintenance will be paid out of 
the income of the said estate and the trustees will pay her the sum 
of Bupees five thousand for pilgrimage and the sum of Bupees 
fifty thousand in Glovernment securities for hex own absolute use 
and it is hereby declared that the jewelleries now with the said 
Sreemati Soudamini Dassi will be kept by her until the said Trus- 
tees pay hex a further' sum of Bupees ten thousand out of the 
estate. On’ such payment the said Sreemati Soudamini Da^iit shall 



1938] MADAN MOHAN MTJLIiIOK & BBOTHBRS, Ifl re. 


317 


make over the said jewelleries to the said 'trustees and the same 
shall form a part of the Trust property 

It will be seen that there is no mention of any definite sum to 
be paid as maintenance allowance to the said Soudamini Dassi. 
Before the Income Tax Officer as also before the Assistant Com- 
missioner of Income Tax a sum of Es. 3,600 was claimed as a 
deduction from the income of the assessee on the ground that this 
sum was never the income of the assessee, it having been diverted 
before it became their income within the principle laid down in 
B^oy Singh Dudhttria Case (60 I. A. 196). That contention did not 
succeed. When the matter came up before me I caused the accounts 
to be further examined and have found that it is not correct that the 
sum of Es. 3,600 was paid during the relevant accounting year 1342 
B. S. (corresponding to the year ended 13th April, 1936). The sum 
actually paid is Es. 2,100. During the preceding assessment year, 
vie., 1936-36, a sum of Es. 4,400 was claimed as maintenance 
allowance of the aforesaid lady. The amount actually paid in the 
relative accounting year was Es. 3,300 but nothing was allowed 
in that assessment. The point at issue in this assessment now 
is whether the sum of Es. 2,100 (not Es. 3,600) should be 
allowed as a deduction in the assessment of the Hindu undivided 
family. 

The assessee formulated the following questions : 

A. Was it legal, in the oircumstanees, as stated above to dis- 
allow the sum of Es. 3,600 payable and paid out of the income of 
the estate, to Sm. Soudamini Dassi in terms of the Deed of Settle- 
ment, which could not, in the circumstances, form part of the 
income chargeable to tax in the assessees’ hands and was mere 
allocation out of the revenue ? 

B. Oould the question of the widow Sm. Soudamini Dassi being 
entitled to her maintenance out of the income of the Trust Estate, 
even if there was no such stipulation of payment in the deed, 
legally arise, in the circumstances of the case, in the face of such a 
specific provision in the deed of settlement made for her ? 

They do not seem to have been happily framed and as in 
my view the real matters at issue in this case can be 
covered by a single question. I propose to substitute the 
following question in places of the above two questions framed 
by the assessee ; — 

Whether in computing the income of the assessee chargeable 
to tax the maintenance allowance paid to the settlor’s widow 
should have been treated as an allowable deduction in view of the 
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direction given in the Trnst deed that the same will be paid out of 
the income of the estate. 

And I respectfully refer this question only for their Lordships’ 
decision. 

4. Opinion of the Commissioner. — What the settlor stipulated 
is that out of the net income of the estate, the widow will have to 
be maintained, that is, after the income has been earned by the 
Hindu undivided family, the widow would be entitled to some 
maintenance. Sondamini lives in the same house as the members 
of the Hindu undivided family. In the natural course of events 
she as also the other members of , the family will have to be main* 
tained. The deed of trust gives bet no new right. It merely des- 
cribes what she already has under the Hindu law — a' right of resi- 
dence and suitable maintenance. It does not fix any definite sum, 
nor does it assure any regularity of payment. No doubt some 
payments were made to Soudamini for her maintenance but simi- 
lar payments were also made to the four sons of the settlor, the 
members of the Hindu undivided family (the assessee) although' 
not directed in the Trust deed. Moreover it has been found that 
these payments were made as and when money was available. If 
these payments to the sons not directed in the Trust deed or other 
expenses as per directions in the Trust deed dot not come in for 
any exemption I do not see how payments to the widow should 
come in for any special treatment. Except two payments of Bs . 
300 each made in November and December 1935 to the widow in 
which the narration in the account is “ monthly allowance as per 
Trust deed ”, the entries in the accounts do not in any way con- 
nect the payments shown in the accounts with the Trnst deed. 
Even assuming that the provision for the widow’s maintenance is 
mandatory and not unsubstantial I would respectfully urge that 
it surely gives a direction regarding the manner in which some 
portion of the income, after being earned, is to be spent, namely 
towards the maintenance of the widow, but it does not follow that 
because of such directions that portion of the income should cease 
to be the income of the assessee who has the estate in his hands. 
Ths assessee is the recipient of the whole income although he may 
spend a part of it in the specified manner. It may be mentioned 
here that there are provisions in the deed for payments of monies 
to some other persons also, vide clauses 4 , 6 and 6 quoted below : — 

’ . V 'That the Trustees will pay out of the estate in G'overn- 
meUt ' selodtrities the sum of Bupees five thousand to the wife Of 
each of tbe Said Murary Mohan, Madan Mohan, Pyari Hohau and 
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Kartiok Mohan. That the aaid Trustees will pay Kupees two 
thousand to each of the grandsons of the said Settlor, namely, Easi' 
nath Mullick and Q-ora Ohand Mulliok and .also pay the further 
sum of Bupees five thousand as dowry to the said Easinath Mul> 
lick at the time of his marriage. 6. That the said Trustees will 
pay out of the said estate the sum of Bupees Five thousand in 
GoTernment securities to each of the said daughters of the said 
Settlor, namely Srimati Amode Eumari, Srimati Eanchan Eumari, 
Srimati Santosh Eumari and Srimati Bajeswary Dassi and also to 
Srimati Monorama Dassi the brother’s (Gopal Lai Mullick) daugh- 
ter and also the like sum in like manner to Srimati Bhagabati 
Dassi the unmarried daughter of the Settlor five years after her 
marriage 

It will be noticed that as regards the payments mentioned in 
clauses 4, 5 and 6 above and some items in clause 3 previously 
quoted under paragraph 2 they are to be paid out of the estate 
and not out of the income, that is, the payments - will be made out 
of the corpus. But the maintenance allowance to Soudamini 
Dassi is a natural item of expenditure after receipt of the income 
by the Hindu undivided family. That the settlor himself was con- 
scious of this distinction is amply borne out by the expression em- 
ployed by him, namely, “ the maintenance will be paid out of the 
income of the said estate " quoted above under paragraph 2. It 
was argued that in accordance with the Privy Council decision in 
the case of Ba^a Bejoy Singh Dhudhtiria the amount of allowance 
paid to Soudamini Dassi was diverted before it became the income 
of the Hindu undivided family. Facts here are different for the 
direction in the Trust deed is that Soudamini’s maintenance will 
be paid out of the income, that is, after the income has been earned. 
The amount is not a fixed one in the deed of trust and as a matter 
of fact, payments do not appear to have been made of any fixed 
sum every year. Some money has been paid tp Soudamini 
Dassi for her maintenance. On a somewhat analogous situation in 
In re P. 0. Mulliok and D. 0. Aich their Lordships of the Calcutta 
High Court had occasion to consider the extent of the applic- 
ablility of the ruling in Baja Bejoy Singh Bhudhuria'e ease when 
their Lordships were pleased to turn down the claim for exemp- 
tion from tax of the Sradh expenses of the testator made as per 
directions in his will, holding that that was not a case of allocation of 
a sum out of the revenue. Conformably to the views thus expressed 
by their Lordships I would respectfully urge that the amount paid to 
the widow here connot in the circumstances be held to be an 
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allooaiiion out of revenue as in the case of Raja Bejoy Singh Dhud- 
huria. It is in my submission paid out of income after it has been 
earned by the Hindu undivided family. The income of the 
Hindu undivided family is spent not only for the maintenance of 
Soudamini Dassi but for various other purposes. It is now taken 
to be a well recognised principle of revenue law that the tax is 
attracted at the point when the income is earned and the depart- 
ment is not concerned with its subsequent destination : Pondi- 
cherry Bailvjay Oompany Limited. I would therefore respectfully 
submit that the question referred to their Lordships may be ans- 
wered in favour of the Bevenue. 

5. I append to the statement of the case copies of the following 
documents : — (A.) Assessment order. (B.) G-rounds of Appeal. (0.) 
Appellate Order. (D.) Application under Section 66 (2). 

JUDGMENT. 

Dbbbyshibb, 0. J : — The question itself is not happily fram- 
ed. But the answer I propose to give, should make the position 
quite clear. It is this that having regard to the provisions of 
clauses 3 and 12 of the deed of July 16, 1927, in computing the 
income of the assessees in this case chargeable to tax, the mainten- 
ance allowance paid to the Settlor’s widow should have been ex- 
cluded. If any legal authority is needed for that proposition it is 
to be found in the judgment of Lord Macmillan in the case of 
Baja Bejoy Singh Dttdhuria v. Commissioner of Income tax, Oal- 
etftta (L.B. 60 I. A. 196) at the bottom of page 200 and the top of 
page 201. 

In my opinion, if the facts had been clarified in this case, no 
reference would have been necessary. The fact that such was not 
the case appears to me to be the blame of both the parties. In 
my opinion there should be no order as to costs. 

Khtthdbab, J.— -I agree. 

Mttkhbbjba, j . — 1 agree. 


Reference msuoered accordingly. 
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[In the Bombay High Cotrai]. 
MANUFAOTUEEES’ LIFE INSUEANCE 00. OF CANADA 

V. 

THE COMMISSIONEE OF INCOME TAX, BOMBAY. 

Sib John Bbahmoni, C. J., and Kania, J. 

March 22, 1938. 

Insubanob Company — Non-Indian Company — Mode of 
Assbssing Income of Indian Life Business — ‘ Ebliable Data 
Meaning of — Eeooubsb to Eulb 36, When Pbbmissiblb — Cal- 
culation OF Total Income — Income Tax and Income Fbom Tax 
Fbbb Sboubitibs, Whetheb Allowable — Indian Income Tax 
Eulbs, E. 36 — Income Tax Act (XI of 1922), Sec. 66 — Ebfbb- 
BXOB — Whetheb Data Abe Ebliable — Question of Law. 

A company carrying on life insurance business in India and 
hewing its head office in Ganada submitted a statement of pro jU and 
loss in the normal form of a revenue account of a life insurance 
company showing certain actuarial estimates of the life insuresnoe 
liabiltiies instead of the life assurance fund at the beginning and 
the end of the period of account, and contended that this statement 
contained reliable data which precluded the income tax authorities 
from applying Buie 86 of the Income Tax Buies : Held — that the 
data given in the statement were not 'reliable data' for ascertaining 
the profits of the Indian business of the company, and the income tax 
authorities were justified in resorting to the provisions of Buie 86. 

In oompvtiug the total income of a company for the purposes 
of allying Buie 86, the entire income tax payable by the company 
must be included, not the Indian income tax alone. 

But income derived from tax-free securities ought not to be in- 
cluded in assessing the total income of the company. 

Whether one s^ of data is more reliable than another set of 
data for the purposes of Buie 86 is a matter of law. 

Oases referred to : 

National Mutual Life Assoouiion v. Coumissionbb of 
Income Tax, Bombay [1936] (63 LA. 99 ; 4 1.T.B. 44). 

NOBTHBBN iNeUBANOE Co. V. EusBBL [1889] (2 Tax Cas. 661). 

Nobth Bbitish & Mbboantilb Insubanob Go, Ltd., In be, 
[1937] (I.L,B. 2 Cal. 840 ; 6 I.T.E. 849). 

I-4SA49 
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In the matter of the Indian Income-tax Act of 1922, and 
In the matter of the Income-tax and Snper-tax Assessments 
of the Mannfactnrers* Life Insurance Go., of Canada for the year 
1985-86. 

The Commissioner’s statement of the case was as follows : — 
“ My Lobds, 

Under Section 66 (2) of the Indian Income-tax Act, XI of 
1922 (hereinafter referred to as “ the Act ”) and at the instance of 
the Manufacturers’ Life Insurance Company of Canada (herein- 
after referred to as “ the assessee Company ”), I have the honour 
to refer for your Lordships’ decision the questions of law set out 
in paragraph 6 below, which have arisen out of the income-tax and 
snper-tax assessments of the assessee company for the financial 
year 1935-86 ended on Slst March 1986. 

2. Facts of the Cate. — The assessee company is a foreign in- 
surance company carrying on life insurance business in various 
parts of the world with its head office at Toronto in Canada. The 
assessment in dispute is for the financial year 1935-86, ended on 
31st March 1936 and for the purpose thereof, the Income-tax 
Officer, Companies Circle, Bombay, issued a notice on 10th May 
1935, reminding the assessee company of its obligation to file a re- 
turn in the prescribed form under Section 22 (1) of the Act. In- 
stead of submitting the return duly filled in, it sent with its letter 
dated 20th December 1985 a statement styled “ Statement of Pro- 
fit and Loss arising from business transacted in the Empire of 
India, for the year ended 81st December 1984 ” showing a net loss 
of Bs. 2,79,628. A copy of the said statement dated 8th May 
1985 is annexed hereto and marked Exhibit A. On receipt there- 
of, the Income-tax Officer, by bis letter dated 2Scd January 1936, 
requested the assessee company to submit a return of income in 
the prescribed form along with a copy of the Balance Sheet and 
Bevenue Account of the Head Office for the year 1934 and de- 
tails of certain items shown in the above statement (Exhibit A), 
In reply, the assessee company submitted the return duly complet- 
ed showing a loss of Bs. 2,05,045 and a copy of the forty-eighth 
Annual Beport in respect of the total world business for the year 
ended Slst December 1934. Copies of the said return and Anima l 
Beport are annexed hereto and marked Exhibits B and C res- 
peqlively. 

8. A scrutiny of the Statement of Profit and Loss for the 
Indian business (Exhibit A) showed that the assesses company had 
got no separate figure of the Life Fund for the British Indian 
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Branches. In the said statement, it had merely added to the pre- 
sent value of liabilities under contracts with policy-holders as on 
31st December 1933 its premium income and an estimate on ac- 
count of interest income and deducted therefrom the present value 
of liabilities on 3l8t December 1934 together with expenses and 
payments on account of death claims and bonuses and the result 
was put down as a loss in the Indian business. As the business 
done was that of life assurance, the Income-tax Officer considered 
that the only possible way to determine the profits earned was by 
an actuarial valuation under which the figure of profit earned is 
arrived at by deducting from the figure of the Life Fund, the total 
liabilities under the existing contracts with policy-holders. Mr. 
Bowan, the Manager of the assessee company, who attended before 
the above Officer in the course of the assessment proceeding was 
therefore asked to furnish the above figures for the British Indian 
business but the said Manager expressed his inability to supply the 
figure of the Life Fund stating that a separate Life Fund for India 
was not maintained and that only the figure of the Fund for the 
total world business was available. As the separate figure of the 
Life Fund for the Indian business was absolutely necessary to 
arrive at the profit earned and as that vital figure was not avail- 
able, the Income-tax Officer was unable to arrive at the profit earn- 
ed from the data furnished in the Statement, Exhibit A. Hence he 
applied the provisions of Buie 35 of the Income-tax Buies made 
under Section 69 of the Act by the Central Board of Bevenue and 
made his assessment on the proportion of the total income, profits 
and gains of the assessee company for its total world business, cor- 
responding to the proportion which its Indian premium income 
bore to the total premium income. He thus arrived at a total 
profit of Bs. 8,08,357 as under : — 

(1) Premium income of the assessee com- 

pany as a whole for the year ended 

Slst December 1934 (dollars 

18,873,766 at Be. 1 for .366 dollar) ... Bs. 6,17,08,918 

(2) Premium income of the assessee company 

in British India for the same period... Bs. 49,11,776 

(3) Net assessable profit of the assessee com- 

pany as a whole for the same period... Bs. 86,10,016 

Proportionate profit for British India 

Bs. 49,11,776 

of Bs. 86,10,016 

Bs. 6,17,08,918 
Jib. 8,08,376. 
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A copy of the Income-taz. Officer’s Assessment Order dated 
19th March 1988 is annexed hereto, marked Exhibit D. 

4. Against this assessment, the assessee company appealed to 
the Assistant Commissioner of Inoome-tax, B Division, Bombay, 
under a petition of appeal dated 22nd April 1936, a copy of which 
is annexed hereto, marked Exhibit E. The point raised in appeal 
was that the Income-tax Officer was not justified in resorting to 
Eule 36 and that the Statement furnished (Exhibit A) should have 
been accepted. Before the appellate officer, however, the assessee 
company put in another Statement of Profit and Loss (copy an- 
nexed hereto and marked Exhibit E) in which it worked out a loss 
of Bs. 2,16,909-16-0, as against the loss of Bs. 2,79,623-6-0 shown 
in the Statement, Exhibit A, which was put in before the Income- 
tax Officer. In the second statement, an attempt to work out the 
amount of the Life Fund on December 31, 1933, and December 
31, 1934, was made by adding to the figure of net liability various 
sums of money which the Assistant Commissioner found to be not 
actuals but mere estimates made from the actuals for the total 
world business. His finding as regards that Statement as well as 
the Statement put in before the Inoome-tax Officer was that they 
were both “ only nominal and based on figures estimated for the 
Indian business from the consolidated revenue account.” He also 
held that in the case of life insurance companies, the only reliable 
data for arriving at their profits was the periodical actuarial valua- 
tion and that as the assessee company did not furnish any such 
valuation for its Indian business, the Income-tax Officer was fully 
justified in applying the provisions of Buie 86. He, however, 
revised the actual computation of taxable income made by the 
Income-tax Officer on some other minor grounds with which this 
Beference to the Honourable Court is not concerned. A copy of 
the Assistant Commissioner's order dated 11th November 1936 is 
hereto annexed, marked Exhibit G-. 

6. Not satisfied with the decision of the Assistant Commis- 
sioner, the assessee company has asked me to submit this State- 
ment of the Case to the Honourable Court under Section 66 (2) of 
the Act. A copy of its application under the said section is an- 
nexed hereto and marked Exhibit H. 

6. Qnestioas of Law for decision by the Hononrable Court. — The 
assessee company has asked me to refer to your Lordships the 
following four questions which I submit for decision ; — 

(1) Whether the Income-tax Officer, Companies Circle, Bombay, 
was justified in law in resorting to Buie 36 of the Inoome-tax Buies 
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fox the purpose of assessing the Company to income tax for the year 
1935-36, having regard to the data furnished by it to that ofScer ? 

“ (2) In the event of its being held that the Income tax Offi- 
cer, Companies Circle, Bombay, was, in law, jnstified in resorting 
to Buie 35, whether the said rule has been properly applied ? 

“ (3) Whether the assessment of the Company to income tax 
for the year 1935-36 is a legal assessment ? 

“ (4) In the event of its being held that the assessment of the 
Company to income tax is not a legal assessment what in law is 
the correct legal assessment 

7. Opinion of the Commissioner : — As Section 66 (2) of the 
Act requires me to give my opinion while submitting this refer- 
ence, I beg to submit that as laid down by the Court of Exche- 
quer (Scotland) in the case of the Northern Insurance Co, v. 
Bussels (2 Tax Cases, at page 578), and very recently by the 
Privy Council in the case of the National Mutual Life Associa- 
tion of Australasia v. The Commissioner of Income tax, Bonribay 
(63 Indian Appeals 99), the only reliable method by which the 
profits of a life Assurance Company can be ascertained is by means 
of a periodical actuarial valuation under which the value at the end 
of the actuarial period of the liabilities of the company concerned 
under contracts with policy-holders is computed as also the 
amount of Life Fund and by deducting the former from the latter, 
the surplus profit is arrived at. No such actuarial valuation has ever 
been prepared for the Indian business and, as a matter of fact, ii; 
is impossible to do so as the figure of the Life Fund for the 
Indian business is not at all available. For the purpose of its 
total world business the assessee company itself issues printed 
Quinquennial Valuation Beports in which this Fund is be- 
ing regularly computed and is shown as Life Insurance and 
Annuity Fund. Thas in its last Quinquennial Beport for the 
quinquennium ended 31st December 1933 (a copy enclosed herewith 
and marked Exhibit D> this Fund is shown at d622,676,370-6>5. 
Taking into account two other funds of & 346,818 and & 100,171 
on account of two other minor lines of insurance business, the 
total fund has been computed at £ 23,122,359 and the total liabi- 
lities at £ 21,603,996. The surplus for the quinquennium is then 
arrived at by deducting the latter from the former figures and is 
worked out thus at £ 1,618,363. No such figure whatever of the 
Life Fund is available for the Indian business and so the Income 
tax Officer tightly considered that the true profit could not be 
arrived at from the Statement, Exhibit A, put in before him and 
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he determined the taxable income by applying Rule 36 of the In- 
come tax Rales which is as under 

“ 36. The total income of the Indian branches of non-resident 
insnranoe companies (Life, Marine, Fire, Accident, Burglary, 
Fidelity Guarantee, etc.,) in the absence of more reliable data may 
be deemed to be the proportion of the total income, profits or 
gains of the companies, corresponding to the proportion which 
their Indian premium income bears to their total premium income. 
For the purpose of this rule, the total income, profits or gains of 
non-resident Life Assurance Companies whose profits axe periodi- 
cally ascertained by actuarial valuation shall be computed in the 
same manner as is prescribed in rule 25 for the computation of 
income, profits and gains of Life Assurance Companies incorporat- 
ed in British India.” 

The above rule states that “ in the absence of more reliable 
data ”, the total income is to determine in the manner laid down 
therein. As stated above, the data furnished in the Statement, 
Exhibit A, were useless as admittedly the figure showing the amount 
of life Fund was not available and without that figure, no com- 
putation of profit was possible. 

8. When the Income-tax Officer resorted to the above Rule 36 
because the figure of Life Fund for the Indian business was not 
available, in the course of the appellate proceedings before the 
Assistant Commissioner, the assessee company worked out another 
Statement of Profit and Loss ” (Exhibit F) in which it computed 
the loss suffered at Rs. 2,16,909-15 as against Rs. 9,79,623-6-0 
worked ouT in Statement, Exhibit A given to the Income-tax Offi- 
cer. This fact alone would show that the methods adopted by it 
were necessarily fallacious as although it is suggested that this was 
a supplementary statement submitted only ” in an effort to meet 
the view point of the Income-tax Officer respecting certain features 
of the original return ”, the fact remains that a loss of as much as 
Rs. 2,79,000 was at one time worked out by these methods and a 
loss- of Rs. 2,16,000 at another. This difference of over Rs. 62,000 
in the results worked out under the methods employed by the 
assessee company can only mean that it was- computing its income 
on unreliable data. All attempts to work out profit in the case 
of Life Assurance business without the figure of the actual amount 
of the Life Fund built up for the Indian business from its com- 
mencement can result only in such anomalous and fictitious results. 
As laid down in the judicial decisions referred to in the beginning 
of paragraph 7 above, there is only one reliable method to arrive 
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at the profit from a basiness of this kind and that is by dednoting 
from the figure of the Life Fund at the end of the Valuation period, 
the net liability as actnarially computed. 

9. To get over the above fatal defect in the data furnished by 
the assessee company, it attempted in the Statement (Exhibit E) 
put in before the Assistant Commissioner to convert the figure of 
the net liability into that of the Life Fund by adding to it various 
items. The Assistant Commissioner, however, found the items to 
be mere estimates and not actuals and I do not think it necessary 
to discuss them further because when I granted an interview to 
the local manager to discuss the assessment, he gave me to nnder- 
stapd that the assessee company did not desire to rely on it any 
more. Also in paragraph 11 to the accompaniment to the applica- 
tion under Section 66 (2) (Exhibit H), it is stated that “ There is a 
Life Fund maintained for Indian business represented by the act- 
tual actuarial valuation of its liabilities ”. This means that we are 
to take the figure of the Life Fund to be identical with the figure 
of the net liabilities to the policy-holders. I have not come across 
a Life Assurance Company which computes its Life Fund in this 
manner, taking the figure of its net liabilities to be identical with 
the figure of its Life Fund at the end of a valuation period. In 
the Statement, Exhibit A, which the Company placed before the 
Income-tax 0£5icer, it actually worked out the figure of net liabili- 
ties on 31st December 1934 for the Indian business at 
Bs. 1,90,46,991-12-0. At the same time it worked out a loss of 
Bs. 2,79,623-6-0. If the loss be the correct and true loss suffered 
by the Indian business, the Life Fund on 31st December 1934 
would not be the figure of net liability as argued by the company 
but that figure diminished by the above figure of loss, «»«., 
Bs. 2,79,623-6-0. To say that the figure of the Life Fund is equal 
to the figure of the net liability means that there is neither actua- 
rial surplus nor deficit or in other words there is neither profit nor 
loss. The statement put in would thus be meaningless and could 
never be utilised to work out the true business profit and could 
never be regarded as supplying “ reliable data” for the purpose. 
If the figure of net liability for the Indian business is to be taken 
as equal to the figure of the Life Fund, it follows that for the total 
world business too, the same should be done whereas in the quin- 
quennial report referred to above (Exhibit I), the fi^re of the 
Life Fund has been actually separately computed at dS 23,122,369 
whereas the figure of the net liability is computed at £21,603,396. 
The Life Fund represents the value of the assets which a Company 
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has with it oat of which it oan meet its liabilities and can never be 
represented by the figure of net liabilities themselves. 

10. To compote its Life Fond, a Life Assurance Company 
adopts the following method. It takes into account the value of 
the Fund at the beginning of the valuation period. To that, it 
adds the premium income, interest income and all other receipts 
during the period of valuation. From the total thus arrived at, it 
deducts payments to policy-holders and all expenses and the balance 
is the amount of Life Fund at the end of the period. By this 
method, no Life Assurance Company arrives at its profit. What 
it arrives at is the Life Fund, i.e., the total value of its assets. 
What this assessee company has done as regards the Statement, 
Exhibit A, handed to the Income-tax Officer, to which it has now 
decided to adhere in place of Exhibit F handed to the Assistant 
Commissioner is to take the figure of the net liability at the end of 
the calendar year 1938, add to it receipts from premia and interest 
and other items, and dednct from the total the claims paid, all 
expenditure daring the year 1934 as also the net liability at the end 
of that year. The result it calls profit or loss I 

11. For the above reasons, 1 am respectfully of opinion that 
the Statements, Exhibits A and F, do not supply the data absolutely 
necessary to compute the income from Life Assurance business as 
they do not disclose the separate figure of the Life Fund for the 
Indian business. Hence the Income-tax Officer was justified in 
law in resorting to Buie 86 and the answer to question (1) must be 
in the affirmative. As regards question (2), the answer thereto 
must also be in the affirmative as the application of Buie 35 is 
mere mathematical work and the assessee has not pointed to me 
any mistakes therein. Question (3) merely asks whether the 
assessment is legal and in view of the answers to questions (1) and 
(2), answers itself in the affirmative. Question (4) does not arise 
as the answer to question (1) is in the affirmative. 

12. A copy of your Lordships’ decision may kindly be certified 
to me for farther action as required by Section 66 (6) of the Act.” 

Mr, F. J. CoUman and Mr, V. F. Tara^oretoalla with Messrs, 
Craigie, Blimt and Caroe, for the Assessees. 

The Advoeoie-Oeneral with The Oovernmeni Solioitorf for the 
Commissioner. 

JUDGMENT. 

Bbauuobx, C. J. — This is a Beference made by the Commis- 
sioner of Income-tax raising in substance two questions, first of all, 
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whether he was justified in resorting to Bale 35 of the Income-tax 
Bales for the parpose of assessing the company whose income-tax 
was in gaestion, and secondly, if he was right in applying the rale, 
whether he has applied it correctly. We are dealing here with a 
company which carries on life insorance basiness and whose head 
office is in Canada, the Indian basiness being a branch basiness 
The year of assessment is the financial year 1935-36, and the ‘pre- 
Tioas year’ is the year ending Slst December 1934. Bale 35 lays 
down a roagh and ready method for assessing the profits of non- 
resident insarance companies in the absence of more reliable data. 
The method is to take the total world profits of the company, and 
then treat the Indian profits as bearing the same proportion to the 
total world profits as the Indian preminm income bears to the 
total preminm income. The rale, as I have said, is a roagh and 
ready rale, and it is only applicable in the absence of more reliable 
data. The introdaction of the comparative is not, I think, very 
happy, becaase almost any data might be more reliable than the 
data on which the rale of the thamb is based. Bat I take it the 
rale means that it is to be applied unless the assessee provides some 
reliable data on which the Income-tax Officer can make a satisfac- 
tory assessment. The gaestion here is whether the data which the 
assessees have provided are reliable. 

Now they have produced the gaingaennial valuation for the 
period ending Slst December 1933. They have also produced 
their annual report for the year ending Slst December, 1934, with 
accounts attached, and they have produced the books relating to 
their Indian income, from which the figures supplied by them can 
be verified. In addition to those data they have produced Exhibit 
A, which is headed “ Statement of profit and loss arising from 
business transacted in the Empire of India during the year ended 
Slst December 1934 ”. The gaestion really is whether that profit 
and loss account with the materials for checking the figures to 
which 1 have referred provides reliable data. It is, of ooursef 
clear that you cannot arrive at a profit and loss account in the 
case of life insurance basiness in the same way as you can in the 
case of a business like fire insurance dealing with annual contracts. 
In the case of a fire insurance business you have only got to as- 
certain the premium income, and interest on investments and so 
forth, and set off against the total receipts the working expenses 
and payments to policy-holders, and in the result you can get at 
your profit or loss. Bat in the case of life insurance companies, 
where the contracts are continuing, it is obvious that your liability 
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may be greater or less at the end of the year than what it was 
at the beginning. Therefore the method is generally adopted of 
taking an actnarial valuation of the bnsiness at the beginning and 
end of the year or period, and the ordinary form of revenue ac- 
count is that given in the Eirst Schedule to the Indian Life Insur- 
ance Companies Act, which shows on what is called the credit 
side the amount of life assurance fund at the beginning of the year, 
and on what is called the debit side the amount of life assurance 
fund at the end of the year. In dealing with a balance sheet 
there is an actuarial valuation of liabilities on the debit side, and 
your actual assets on the credit side. Now here Exhibit A shows 
as the first item on the debit side a sum of approximately Bs. 164 
lakhs, which is described as the present value on 3lBt December 
1983 of future liabilities under policies, less present value of 
future contributions after allowing for future expenses. As I under- 
stand it, what that really means is that it is a valuation of the 
Indian liabilities of the company as at the beginning of the year in 
question, that is the year 1934. In other words, if the company 
were to be wound up on the 31st December 1983, it would have 
to bring to India this sum of Bs. 164 lakhs in order to discharge 
its Indian liabilities. Then there is also included on the debit side 
premium income, certain interest on investments, and then the 
sum of Bs. 7 lakhs odd which is interest calculated on the first 
item of Bs. 164 lakhs at the rate of interest taken in the company’s 
quinquennial valuation. So that the company notionally treats 
as brought into India the sum necessary to discharge its liabilities 
at the beginning of the year, and allows interest on that notional 
sum. Then on the credit side it shows claims of the period paid, 
and working expenses, and then the last item is one corresponding 
to the first item on the debit side, an item of Bs. 190 lakhs, which 
again represents the sum which would have to be brought into 
India as at the end of the year 1934 in order to discharge the lia- 
bilities of the company in India at that date. The company say that 
they do not actually constitute a life insurance fund for India, but 
they say that Exhibit A gives sufficient data to enable the Income- 
tax Officer to arrive at the true income. Admittedly he can check 
the figures in that statement, and the assessees point out that dur- 
ing the 80 years in which they have done bnsiness in India they 
have always submitted a statement in the form of Exhibit A, and 
up to the present time the Oommissioner of Income-tax accepted 
it. However, in the year in question the Income-tax Officer re- 
fused to accept the statement, and claimed that it did not provide 
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realiable data. His decision was upheld by the Assistant Commis- 
sioner of Income-tax. 

The question we have to decide is whether Uxhibit A does 
provide reliable data. The Advocate-Ceneral argned in the first 
instance that the question is purely one of fact on which the opini- 
on of the Income-tax Officer is conclusive. What data were actu- 
ally provided is, no doubt, a question of fact. Whether one set 
of data is more reliable than another set of data is a matter of 
opinion. It is a matter on which I am disposed to think that the 
opinion of an accountant might well be of more value than the 
opinion of a Judge. But the Income-tax Act does not provide for 
taking anybody’s opinion except that of the Court, and it being 
a matter of opinion on which the Court has to arrive at a conclu- 
sion, I think it must be considered as a matter of law. It was cer- 
tainly so treated in the Privy Council in the case of The Natiofutl 
Mutual Association of Australasia Lifniied v. The Commissioner of 
Income-tax, Bombay Presidency and Aden, (1935, 63 Indian Ap- 
peals 99). 

The statement, Exhibit A, is really, as I have pointed out, a 
statement in the normal form of a revenue account of a life insur- 
ance company, except that instead of including the life assurance 
fund at the beginning and the end of the year it has included cer- 
tain actuarial estimates of the life insurance liabilities. The Com- 
pany says that that in effect amounts to the same thing. They 
are not bound to bring assets to India, and that all they need do 
is to disclose what their Indian liabilities are. But the answer, to 
my mind, is that you are dealing with a mere notional sum which 
has no existence in fact, instead of the life assurance fund which 
consists of actual assets ; you are necessarily leaving out of account 
any rise or fall in the value of those assets during the year. But 
if the figures in the account were figures of actual assets, as a life 
assurance fund should be, it is obvious that they would vary ac- 
cording to the market value, and an increase or decrease in the 
market value of the assets representing the Bs. 164 lakhs 
during the year would have to be brought into account, and 
without that one cannot, I think, arrive at the true profits of 
the business, as 1 can see. A mere estimate of liabilities seems 
to me to be an insufficient substitute for the Life Assur- 
ance Fund. On that short ground, it seems to me that the 
Commissioner is right in saying that he has not got sufficiently 
reliable data to enable him to say what the profits of the Indian 
business of the assessee company were during the year o{ 
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assessment. That being so, he was entitled to have recourse 
to Buie 36. 

Upon the second question, it is suggested that in having re- 
course to Buie 35 the Commissioner has included in the total in- 
come of the assessee company two sums which he ought not to 
have included. The first is a sum of over Bs. two lakhs for in- 
come-tax, and the second, a sum of Bs. 41,550 in respect of in- 
come received by the assessee from tax-free securities. With 
regard to the income-tax the argument is that Buie 86 provides 
that for the purpose of ascertaining the total income you are to 
act on the method prescribed in Buie 25, and as Buie 25 provides 
that m arriving at the income for any year yon must add Indian 
income-tax, therefore you are precluded in a case falling under 
Buie 35 from adding any income-tax except Indian income-tax. 
The argument seems to me plainly fallacious. Buie 25 deals with 
life assurance companies incorporated in British India. One must 
apply that rule to a case falling under Buie 35 mutatis mutandis. 
The reference to Indian income-tax in Buie 25, which is dealing 
with Indian income, cannot cover all income-tax in a case under 
Buie 36, which is dealing with the world income of a company in- 
corporated elsewhere than in India. Apart from any rule, income 
tax is a deduction from income. For convenience of colleoticm the 
tax may be deducted before the tax-payer gets his income, but 
that does not alter the fact that income-tax is a deduction from 
income, and if you are arriving at a person’s total income, you 
must obviously arrive at it before making any allowance for in- 
come-tax. Therefore I am of opinion that on that the Commis- 
sioner of Income-tax is right. 

With regard to the other sum, Bs. 41,550, which is income 
of the assessee company derived from certain stocks which were 
issued on the terms that the income was to be free from income- 
tax, it is argued by the assessee company that if you base your 
Indian income on a proportion of the total income, and include in 
the total income income from these tax free securities, you are in sub- 
stance including the income from tax free securities in your Indian 
income, and therefore you are indirectly levying tax on securities 
which were issued free of tax. You are not directly levying tax on 
the income from the securities which were issued free from tax, 
and I do not appreciate the argument that Bole 25 conflicts with 
the proviso to Section 8. We have been referred on this point to 
a decision a Full Bench of the Calcutta High Court, TAe North 
British and Msremtile Insurance Company Limited, In re (1937, 
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2 Cal. 640) in which a majority of the Bench came to the conoln- 
sion in a case of this sort that income derived from tax-free secu- 
rities ought not to be included in the total income of the assessee 
company. In dealing with a statute which covers the whole of 
British India it is undesirable that different High Courts should 
arrive at conflicting conclusions, and I think that we ought to 
follow on this point the judgment of the Calcutta High Court, 
though I must confess that I doubt if I should myself have answer- 
ed the question as the Calcutta Court did. 

We must therefore answer the first question raised in the affir- 
mative, and in answer to question No. 2 we say that the rule has 
been rightly applied except in so far as it incorporated in the world 
* total income of the assessee ’ the sum of Bs. 41,550 derived from 
tax-free securities. The answer to question No. 3 is really cover- 
ed by the answers to questions Nos. 1 and 2. Question No. 4 does 
not arise. Assessees to pay the costs of the Commissioner of In- 
come-tax on the Original Side scale to be taxed by the Taxing 
Master less Bs. 100. 

Kahia, J. — This reference involves in substance the decision 
of two questions, which are covered by the four questions sub- 
mitted to the Court. They are, (1) whether the income-tax authori- 
ties were justified in invoking the application of Buie 36 of 
the Income-tax Buies for assessment of the income of the assessee 
company for the year 1934, and (2) whether in applying that rnle 
and working out the figures on that basis they had acted 
properly. 

The assessee company had been submitting its return or pro- 
fit and loss statement of account for several years before this ques- 
tion was raised by the Income-tax authorities. Evidently, having 
regard to the judgment delivered in The National Mutual Asso- 
e^ion of Australasia, Limited v. The Commissioner of Income-tax, 
Bombay Presidency and Aden, (1936, 63 Indian Appeals 99) the 
attention of the income-tax authorities was drawn to the question 
whether Buie 35 was applicable to the case or not. It is clear 
that relying on that rule they called upon the assessee company to 
furnish if they thought it was possible, more reliable data. The 
assesses company sent a statement, wUch is filed as Exhibit A in 
this Beferenoe. In addition it produced its annual report of the 
working of the whole company for the year ending Slat December 
1934, and the quinquennial report, also of the whole company, 
np to the 81st December 1988. In Exhibit A it sets out the first 
item as the present value of future liabilities under policies, less 
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present valae of future contributions, after allowing for future ex- 
penses. In other words, the first item was what it has estimated 
aotuarially the liabilities under the existing policies at the end of 
1933 after taking into consideration the expected premia less cost 
of recovering the same. That estimated liability was the first item 
of the so-called debit side. It next stated the premium receipts 
during the year. The third item is “ Interest earned ”. Under 
that item it included two amounts in respect of interest received 
out of India on tax-free sterling loan, and the third item is descri- 
bed as follows : “ Balance of interest earned on Assurance Fund 
in connection with Company’s Indian business ”. On the so- 
called credit side it included various disbursements, expenses, and 
the last item was described in the following terms : “ Present 
value, 31st December, 1934, of the future liabilities under policies 
less present value of future contributions after allowing for future 
expenses.” That item was similar to the first item on the debit 
side for the amount. 

The question which was put to the assesses company by the 
income-tax authorities was how this was more reliable data within 
the meaning of Buie 36. It appears to have been urged by the 
assessee company that it did not keep any Assurance Fxmd sepa- 
rately allocated to Indian business nor did it keep in India any 
Assurance Fund. Those answers do not appear to be relevant. 
The question to be answered was, “ where had you shown the 
Assurance Fund applicable to the business in India, in the return 
which you had submitted? ” From the annual report and the quin- 
quennial report filed by the assessee company it is clear that in 
those oases they had clearly shown the Life Assurance Fund, the 
assets of the company consisting of investments and liabilities. In 
Exhibit A no such statement of Assurance Fund or investments is 
found. The item of Bs. 164 lakhs admittedly does not represent 
any fund or assets but is an actuarially estimated liability. The 
income-tax authorities therefore considered, in the absence of assets 
being shown in the statement, it cannot be considered that it 
was more reliable data at all. In my opinion that view is 
correct. , 

It was urged on behalf of the assessee company before ns, 
that the first item represented the liabilities of the company at the 
beginning of the year, and the company had funds to meet the 
liability. In the same way the statement showed the liability of 
the company at the end of the year, and the company had funds 
to meet that liability. On those grounds it was contended that this 
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was a proper statement of account. Both these items are admit- 
tedly only actuarial estimates of their liabilities at the beginning 
and end of the year. The question, however, which remains un- 
answered by the assessee company is, “ What are the assets, or 
what is the Life Assurance Ennd from which the liabilities of the 
company were to be satisfied?” The only answer which Mr. 
Taraporewalla could give us was, that the company had funds to 
pay these at the beginning of the year and at the end of the year 
and in law they were not obliged to keep any funds in India. The 
latter proposition may be correct, but for the purpose of taxation, 
the first is no answer at all. An illustration will perhaps more 
clearly show that the item of interest earned is quite unreliable. 
The Life Assurance Eund as stated in the Indian Life Assurance 
Companies Act and in similar Acts applicable to the British Domi- 
nions is built up as security for the life policy-holders. The asses- 
see company could have, as an illustration, a sum of over Es. 2 
crores of Life Assurance Eund applicable to the Indian business, 
and may still show correctly the first item to be Bs. 164 lakhs and 
odd. At the end of the year it may have that fund increased or 
diminished according to the fluctuations of the market, and may 
still urge that it had 193 lakhs and odd as liabilities. If that state 
of affairs existed, it had accounted only for interest not on the two 
crores worth of investments of assets which it held as the Life 
Assurance Eund for the Indian business, but only for one crore 
and 64 lakhs. This illustration shows that the answer the com- 
pany had sufficient funds to meet its policy liabilities, as actuarially 
estimated, at the beginning and end of the year, is not the same 
thing as stating that that was the Life Assurance Eund. Under 
the circumstances it is clear that Exhibit A, in so far as it does not 
disclose in particular, any Life Assurance Ennd cannot be relied 
upon as more reliable data for the purpose of assessing income-tax. 
I, therefore, agree with the conclusion of the l^rned Chief Justice 
that the answer to Question No. 1 should be that income-tax 
authorities, under the circumstances of the case, were justified in 
resorting to Buie 86 for assessing the income of the assessees for 
the year 1934. 

As regards the second item, only two points were urged' on 
behalf of the assessee company against the actual assessment. They 
were in respect of the amount of Bs. 41,660 for interest earned, 
but not received in India, on tax-free securities. The second item 
was in respect of income-tax of Be. 2,29,034. Eor the reasons 
stated in the judgment of the learned Chief Justice I sbgree with 
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the conclnsion that the first item should not have been taken into 
consideration in computing the profits of the assessee company for 
the year 1934. On the item of income-tax the conclusion of the 
income-tax authorities appears to be correct. 


[In tee AXiLAHABAD HiCE COIJBI.] 

SIR SUNDAR SINGH MAJITHIA, In re. 

CoiiLiSTEB and Bajpai, JJ. 

March 9, 1938. 

Hindu Undividbd Family — Pabtial Pabtition witeout 
Disbuption op Family — Fobmation op Fibm Fob Cabbyinq on 
Divided Business — Application Fob Rbgistbation op Fibm — 
PowEB OP Income-tax Auteobitibs to Refuse Rbgistbation — 
Pabtial Pabtition — Applicability op Sbotion 26-A — Indian 
Income Tax Act (XI op 1922), Sbotions 26-A, 26-A. 

For some years a Hindu undivided family consisting of a 
father and 3 sons, and owning among others a sugar fadtory, was 
assessed as a Hindu undivided family in respect of itsmcomefrom 
all its properties and businesses including the sugar factory. At 
the time of the assessment for the accounting year 1981-82, it was 
alleged that the father and sons had divided the sugar.factory 
business among themselves in certain fixed shares, while retaining 
their status as a joint Hindu family in respect of the other proper- 
ties and businesses, and an application was made for registration 
of a firm which was alleged to home come into existence in respect 
of the sugar factory business under a partnership deed between the 
father and sons dated 12th February 1938. The income-tax 
authorities refuse to recognise the alleged partition and rejected 
the application for registration as a firm. On a referersce by the 
Commissioner of Income-tax : 

Held>— (i) that, if the sugar factory was the self-acquired pro- 
perty of the father, shares in the same could be transferred to the 
sons only by a registered instrument in view of the provisions of 
the Transfer of Property Act as the factory included buildings ; 
(ii) that, assuming that it was joint family property, See. 26-A 
of the Income Tax Act was not applicable to oases of partial 
partition of family property without a disruption of the family 
itself and that accordingly under Sec. 25- A (S) ike family in ques- 
tion continued to be a single unit for purposes of assessment’, (iii) that 



1938] 


SIB SUNDAB SINOH MAJITHIA, In re. 


837 


the income tax authorities! have power, when an application for 
registration of a firm is made, to enquire whether a genuine firm 
has been constituted and to refuse registration if there is no firm as 
contemplated by the Act. 

Gases referred to : 

BiBADHMAL LoDHA V. OOMMISSIONBB OF INCOME TaX, U. P. 

& 0. P. [1934] (I.L.B. 66 All. 604; 2 I.T.R. 164). 

TaBAOHAND PoHTTMAL «. COMMISSIONBB OF INCOME TaX, 

Punjab [1936] (4 l.T.R. 313; 9 I.T.C. 256; A.I.E. 1936 Lah. 836). 

Miscellaneous Case No. 728 of 1936. 

. STATEMENT OF CASE. 

Case stated by the Commissioner of Income tax, Central and 
United Provinces, under Section 66 (2) of the Indian Income tax 
Act XI of 1922 (hereinafter referred to as the Act) at the instance 
of Sardar Bahadur Doctor Sir Sunder Singh Majithia, Et., C.I.E., 
LL. D., assessee in the status of a Hindu undivided family (here- 
inafter referred to as the assessee for the decision, by the Hon’ble 
the High Court of Judicature at Allahabad, of questions of law, set 
out in paragraph 3 of this statement, arising out of the Assistant 
Commissioner’s order under Section 31 in appeal against the asses- 
see’s assessment for the assessment year 1932-83 (hereinafter re- 
ferred to as the year in dispute). 

Facts of the Case. — The assessee enjoys large income from 
property, has deposits in banks and shares in companies, does 
money and grain-lending business and is interested in a sugar 
factory styled as the Saraiya Sugar Factory. The factory is situ- 
ated in a village in the Gorakhpur District from which it derives 
its name. The first assessment, of which there is any record ex- 
tant, was made in this case in the year 1918-19. A provisional' 
assessment was made under the Income Tax Act of 1918 in the 
amount of Bs. 20,269. The factory was carried on on a modest 
scale in that year. For the y.ear 1919-20 a provisional assessment 
was made on the basis of the actual income of 1918-19 and accord- 
ing to the law then in force the provisional assessment of 1918-19 
was adjusted on the basis of the actual income of this year which 
amounted to Bs. 10,688 including the profits of the Sugar Factory. 
For the year 1920-21 a similar assessment was made provisionally 
in the amonnt of Bs. 19,264 and the provisional assessment of 
1918-19 was adjusted. For the year 1921-22 the provisional assess- 
ment was in the amount of Bs. 46,702 and the assessment for 1920- 
21 was adjusted on this basis, Jt included Be. 43,899 as the profits 

1—44 



338 


INCOME TAX BEPOBT8 


[VOL. VI 


from the Sngar Factory. In the year 1922-23 the Income tax Act of 
1918 was repealed. A final assessment for this year was accord- 
ingly made in the amount of Es. 69,907 and as provided by Sec- 
tion 68 thereof (since repealed by the Bepealing Act XII of 1927) 
a final adjustment of the provisional assessment for the year 1921- 
22 was made in the year 1922-23 on the basis of this income. In 
this year it was found that the assesses had been a member of the 
Executive Council of the Punjab Government. It appears that a 
part of the assessee’s income had been assessed in the Amritsar 
District in the year 1919-20. The Punjab record shows that the 
assessee was appointed a member of the Executive Council of the 
Punjab Government on 3rd January, 1921. The Punjab assess- 
ment for the year 1919-20 was a provisional assessment in the 
amount of Bs. 7,001 on the basis of the actual income of the year 
1918-19. The provisional assessment for the year 1918-19 was 
accordingly adjusted at the same time and the assessee was requir- 
ed to pay Bs. 218-12-6 provisionally as the tax for 1919-20 and 
Bs. 118-15-6 finally on adjustment for the year 1918-19. On appeal 
the provisional assessment was reduced to Bs. 196-13 on an in- 
come of Bs. 6,298. I presume that the final tax for 1918 19 was 
in consequence re-adjusted. For the year 1920-21 the provisional 
assessment was levied in the amount of Bs. 6,300 and necessary 
adjustment was made on that footing. The provisional assessment 
in the Punjab for the year 1921-22 was the same as for 1920-21 
except that in view of the assessee’s appointment as a member of 
the Council, the tax was charged at the maximum rate and the 
tax for the preceding year was adjusted at the appropriate rate. It 
wets in the year 1921-22 that the Punjab authorities became aware 
that the assessee had business at Saraiya and was assessed in the 
United Provinces. After necessary enquiries the Gorakhpur in- 
come was added to the Punjab income only for the assessment to 
super tax and not to income tax and necessary adjustment was 
made on 24th March, 1923. No returns of income were filed by 
the assessee before the Punjab authorities in any of the years 
mentioned above. In the assessment note for the year 1922-28 
the Income tax Officer, Amirtsar, complains Sardar Bahadur 

has again this year not submitted a return of his income ”. 

The Act of 1918 had been superseded by the present Act in April, 
1922. The income at Gorakhpnr continued to be assessed to in- 
come tax by the Income tax Officer, Gorakhpur, but was included 
fox Super tax purposes in the total income of the assessee by the 
Income tax authorities in the Punjab. The Income tax Officer, 
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Amritsar, determined the total income of the assessee for the as- 
sessment year 1922-23 at Bs. 1,36,907 including Bs. 60,000 as the 
asssssee’s salary taxed at source and Bs. 69,907 as the Gorakhpur 
income. He assessed the remaining Bs. 7,000 to income tax at the 
maximum rate and the entire income to super tax. The pro- 
visional assessment system had been abolished and this assessment 
was a final assessment for the year 1922-23. It was an assessment 
under Section 23 (4). The necessary adjustment under the repeal- 
ed Section 63 of the Act was carried out for the year 1921-22 and 
with it disappeared the adjustment system under the old Act for 
ever. The assessee was not satisfied with the Section 23 (4) 
assessment. He appealed. The grounds of appeal were : 

“ (1) That the assessee has been wrongly assessed to S. T. 
(super tax) on the total of his personal income as well as his joint 
Hindu family income.” 

“ (2) That the salary of Bs. 60,000 P. A. as a member of the 
Executive Council is his personal income and the rest Bs. 76,907 
is the incpme of the joint family to which the assessee belongs ”. 

“ (3) That he should only be charged 8. T. on Bs. 1,000 on 
his personal income and 1,907 on the joint Hindu family income 
and adjustment for the last year be also made accordingly.” 

It was urged on behalf of the assessee that the return had 
been filed before the Income tax Officer at Gorakhpur. The Assis- 
tant Commissioner, Punjab, therefore, held that the assessment 
was in fact under Section 23 (3). He accordingly admitted the 
appeal and held that the salary of the assessee was his personal 
income which could not be assessed along with the joint Hindu 
family income. He accordingly allowed Bs. 50,000 out of the 
salary as the free allowance from the personal income and Bs. 
76,000 as that from the joint Hindu family income and reduced 
super-tax in each case accordingly and ordered adjustment accord- 
ingly. The adjustment was made. Subsequent assessments were 
made on the same footing, the personal income which was entire- 
ly the salary income being assessed in the Punjab and the joint 
family income at Gorakhpur until the year 1926-27 when the 
assesses had retired from the membership of the Council and the 
personal assessment ceased, as there was no personal income left 
to be assessed. The Punjab records were transferred to Gorakhpur. 
After the recovery of the residuary super-tax in 1926-27 the records 
were deposited, Henceforward only the joint family assess- 
ment continued at Gorakhpur. The returns of income that the 
assessee filed in and after the year 1923-24 were in accordance 
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with the decision of the Assistant Commissioner, Punjab, referred 
to above. This decision was the triumph of the appeal made by 
the assesses. In the years 1928*24 and 1924-25 there were no 
assessments at Gorakhpur as the assessee suffered losses. The 
sugar business went on growing in the meanwhile and the final 
assessment for the year 1925-26 (as it rested after the result of an 
appeal) was in the amount of Es. 1,68,577. In *1925-26 whatever 
profits the assessee made were absorbed by the depreciation due to 
him and there was no assessable income left. In the year 1927-28 
the assessment was in the small amount of Es. 15,291. In 1928-29 
it was in the amount of Es. 83,498 ; in 1929-30 on Es. 3,01,676 ; 
in 1930-31, on Es. 1,71,056 ; and in 1931-32, Es. 8,96,671. Through- 
out these years the assessee submitted returns on the footing that 
the business was that of a Hindu undivided family. The assess- 
ment orders classify it as such a family and the assessee accepts the 
position and does not contest the status even when he files appeals 
— once against the assessment for the year 1925-26 and again 
against that for 1931-32. The latter appeal was withdrawn and, 
therefore, dismissed. 

The assessee’s account year for the purposes of the assessment 
in dispute (1932-33) was the year ending 30th September, 1931. 
In response to a notice under Section 22 for the submission of his 
return of income by 10th May, 1932, or within 30 days of the 
receipt thereof, the assessee, on 8th May, 1932, wrote to the In- 
come tax Ofidcer, Gorakhpur, that the accounts had not been audit? 
ed and that he would submit the return as soon as that was done. 
No return was received. So, on 2nd November, 1932, the Income 
tax Officer issued a notice under Section 22 (4) requiring the asses- 
see to produce his accounts on 2nd December, 1932. On 26th 
November, 1932, the assessee replied to the notice with a letter 
saying that the managing proprietors of the business were away 
from the station and asked for some date in the month of January 
1938. The Income tax Officer accordingly fixed 14th January, 
1933 and informed the assessse. In reply, on 8th December,'1932, 
the assessee wrote back to say, with regard to the submission of 
the return, that the accounts were still under audit and that he 
would send them as soon as the “ balance sheet ” and “ report ” 
were received from auditors. Then in continuation of it he sent 
another letter on 13th January, 1933, to the following effect. 

(1) Accounts for 1927-28 and 1928-29 had since been noticed 
to have been filled in connexion with a civil suit under appeal in a 
civil court at Gorakhpur. ' 
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(2) He shoTild be obliged if the prodaotion of the other two 
years’ accounts were postponed for a fortnight. 

(8) As regards the return, the accounts had only recently been 
received duly audited and figures for Punjab property were await- 
ed with the return of “ our " principal from Amritsar in a week’s 
time. The repeated requests of the assessee were allowed by the 
Income-tax Officer and the proceedings were postponed. On 26th 
January, 1938, the assessee again wrote to the Income-tax Officer 
regretting that the principal had left certain papers behind at 
Amritsar and asking for 10 days more time. The Income-tax Offi- 
cer accordingly adjourned the proceedings to 18th February 1938. 
On this date (13th February, 1983) the assessee appeared and put 
in an application for the registration of the Saraiya Sugar Factory 
as a firm within the meaning of Section 2 (14) of the Act, accom- 
panied by the original, and a copy, of an instrument of partnership 
(copied as Appendix A to this statement) which had come into 
existence overnight. The deed is dated the 12th February, 1933. 
Then on 14th February, 1983, the assessee wrote, with reference 
to the notice under Section 22 (2) served on him on 4th April, 
1982, that ho was no longer the sole owner of the Sugar Factory 
in view of the partnership created, that he was therefore submit- 
ting a return of his income exclusive of the income from the 
factory and that he was submitting application for the registration 
of the partnership. This application appears already to have been 
submitted on 13th February, 1938. On 20th February, 1933 the 
Income-tax Officer replied, referring to the assessee’s letter of 
14th February, 1933, asking whether the Sugar Factory was ori- 
ginally started with ancestral or self-acquired funds and whether 
the ancestral property had been divided and if so when and 
how. The assessee’s reaction to this enquiry develops his case for 
the formation and registration of the alleged firm. I, therefore, 
annex a copy of his letter dated 23rd February, 1933, as Appen- 
dix B. In substance the assessee stated that the factory was 
started with self-acquired funds, namely, the income from his salary 
as the Bevenue Member of the Government of the Punjab, that 
under the customary law applicable to his community there was 
no distinction between the ancestral, movable and self-acquired 
property, both being equally at his disposal, and that the ancestral 
property as such had not been divided. On 7th March, 1988, the 
Income -tax Officer wrote enquiring of the assessee the date of the 
commencement and termination of his office as a Minister of the 
Punjab Government and whether he had previously held any other 
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ofGice. The answer to the first part of the enquiry was 3rd Janu- 
ary, 1921 to 3rd January, 1926 and to the second part, in the 
negative. As this letter of 8th March, 1933 contains further 
relevant matter, it is copied as Appendix C. On 19th March, 1933 
the Income-tax Officer thereupon issued notices under Sections 23 
(2) and 22 (4) requesting the personal attendance of the assessee 
and production of accounts on ‘21st March, 1933. At the same 
time he asked the assessee, in the event of his personal attendance 
not being possible, to state in writing (1) whether the family of 
which the assesses was the head had been “ partitioned ” or not, 
(2) when, where and in what manner the shares in the factory 
assigned by him to his wife and sons as in the partition deed 
(Appendix A) had been conveyed and (3) whether the conveyance 
had been effected through any written document. The assessee 
did not personally attend the Income-tax Office on 2l8t March, 
1933 and there is no written reply to the above three questions on 
the file. On .subsequent dates, the accounts produced by his re- 
presentatives wfere examined until 29th March, 1933, on which 
date the order recorded is “ Accounts seen. Keep pending 
Then the next order on the record is dated the 18th April, 1933 
to the effect “ Put up on receipt of dividend report regarding the 
companies in which the assessee holds shares ”. But on the same 
date (18th April, 1933) a separate notice under Section 22 (2) read 
with Section 34 was served on the assessee’s son Sardar Kripal 
Singh, a return on behalf of the alleged firm was filed showing an 
income of Bs. 3,18,376, the firm was registered and an assessment 
made under Section 23 (1) accepting the amount returned and a 
notice of demand was served by the Income tax Officer requesting 
payment of the tax assessed by 30th April, 1933. A copy of his 
assessment order is annexed as Appendix D. The matter having 
subsequently come to his notice, the Assistant Commissioner on 
4th June, 1933, reported to the Commissioner of the time, that the 
Sugar Factory should not have been assessed as a firm and re- 
quested him to quash the assessment in the exercise of his powers 
under Section 33 of the Act because (1) until the year before (1931- 
32} the assessee had been assessed as the head of a Hindu' undivided 
family, (2) it was for the first time that in the year in dispute he 
declared himself to be the head of a Sikh Family of the Gill Jat 
tribe governed by customary law with a view to convert the 
“ Saraiya Sugar Factory ” hitherto assessed as the joint Hindu 
family oonoetn into a partnership business with himself, his wife 
and three adult sons as partners by means of a partnership deed 
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executed during the concluding stages of the usual assessment, (3) 
the assesses declaring himself absolute owner of property acquired 
from the funds of the ancestral property allotted 8 annas share to 
his wife and 3 annas to each of his three sons in capital, the nature 
and extent of which was not specified in the deed, (4) the assets 
included a factory which was immovable property, (6) granted that 
the assesses was absolute owner, he could not transfer the assets 
verbally, the silence in the deed as regards the nature of the capi- 
tal being a studied device to evade stamp duty, (6) it was worth 
considering, which the Income-tax Officer had not done, whether 
when hitherto the factory had been assessed as a joint Hindu 
family business it could be assessed in the year in dispute as a 
partnership, (7) the assessee did not anywhere state that property 
other than the factory had been divided ot that there was disrup- 
tion in the family (8) the assessee had all along obtained an allow- 
ance of Es. 75,000 on the footing that the assessment was that of 
a Hindu undivided family, (9) the Income-tax Officer did not 
examine previous records of the case, (10) before 1926-27 the 
assessee used also to be assessed in the Punjab and a reference to 
his records of that province showed that in an appeal against the 
assessment for the year 1922-23 his main contention was that he 
was a Hindu undivided family which contention was accepted with 
all the advantages it gave him as regards the super-tax assessment, 
(11) in the return showing income of the year ending March, 1926, 
the assessee had described himself as a joint Hindu family (12) 
that was also the inference from the returns filed by his son Eripal 
Singb at Gorakhpui?. My predecessor, on a perusal of this report, 
considered that the assessment had been made most hurriedly and 
on 6th August, 1983, issued a notice requiring the assessee to show 
cause on 4th September 1938, why the assessment be not revised 
and a de novo assessment ordered to be made by the Income-tax 
Officer. After hearing the assessee, I accordingly set aside the 
separate assessment of the Sugar Factory as a registered firm on 
20th September, 1933 and directed the Income-tax Officer to make 
a fresh assessment after proper enquiry. A copy of my order will 
be found in Appendix E. The sucoessor-in-offioe of the Income- 
tax Officer, who had made the assessment, accordingly proceeded to 
make a fresh assessment and made one on 16th December, 1988, 
in the status of the assesses as an individual after including the 
Sugar Factory income. The assessee was dissatisfied and filed two 
appeals (1) against the refusal to register the Sugar Factory as a 
firm and (2) the assessment of the entire income as that of an 
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mdiTidtial. With the treatment of the assessee as a person other 
than a firm, the inrisdiotion of the Income-tax Officer to register 
the assessee as a firm vanished and the consequent refusal to regis- 
ter the partnership as a firm was upheld by the Assistant Commis- 
sioner. I consider the dismissal of the appeal on this point to be 
in order. A copy of the grounds of appeal will be found in 
Appendix F and that of the Assistant Commissioner’s order in 
Appendix G. As regards (2) the assessee raised seventeen grounds 
out of which Nos. 1 and 16 were withdrawn by him. The remain- 
ing fifteen grounds are copied as Appendix H. In substance they 
deal with the sole question what the status of the assessee in rela- 
tion to the Saraiya Sugar Factory is. For reasons given in his 
appellate order (copied as Appendix 1) dated the 10th April, 1936, 
the Assistant Commissioner held that the assessee was neither a 
firm nor an individual in relation to it, but a Hindu undivided 
family. He accordingly modified the super-tax assessment but not 
the income-tax assessment. Dissatisfied with the result of the 
appeals, the assessee has made two applications under Section 33 
and two under Section 66 (2). Each of the two groups of appli- 
cations is couched exactly in the same words and this evidently is 
due to the fact that in the very circumstances of this case the 
question of registration under Section 26 A is indissolubly bound 
with the status of the asseesee in relation to the whole or a part of 
his business. If the assessee is able to establish that in either 
case the partnership deed (Appendix A) of 12th February, 1932, 
has, in fact, brought about a genuine firm, then no separate appli- 
cation is required in this case either under 'Section 33 or Sec- 
tion 66 (2) to secure its registration. The whole case for the 
refusal of the registration from the outset is based on the question 
whether or not the partnership deed has created a genuine firm 
such as is entitled to r^istration under Section 26- A and in the 
event of the assessee succeeding on this point the registration will 
follow as an inevitable corollary on the main question whether a 
genuine firm has come into existence, in view of the many com- 
plexities that arise from the repercussions of the customary law on 
the Hindu law as it is commonly understood I consider it eminent- 
ly desirable in this case that an authoritative decision of their 
Lordships of the High Court were solicited. Action under Sec- 
tion 33 is discretionary and I consider that in this case this 
discretion is appropriately exercised in declining to move under 
that section. If as a result of the reference under section 66 (2) 
their Lordships come to the conclusion that the finding of the 
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Assistanfe Gommissioner is wrong and that a firna has come into 
existence, I shall have not the slightest hesitation in directing the 
Income-tax Officer to register the firm and apply the decision 
accordingly under Section 66 (5) of the Income-tax Act. I am, 
therefore unable to move under Section 38 and do not consider it 
necessary to make two separate references to the High Court. The 
assesses will be refunded Bs. 100 out of the sum of Bs. 200, he has 
deposited for the two separate applications under Section 66 (2). 
A copy of the other application under Section 66 (2) made by the 
assessee will be found in Appendix J. 

Qubstions fob thb Dboision of ihb Hon’biiB 
iHB High Goubt of Jxjdioaittbb. 

3. The nine questions with their respective sub-divisions are 
but arguments in favour of the assessee’s contentions. The point 
embodied in question (1) was withdrawn by the assessee from 
among the grounds of appeal and does not, therefore, form part of 
the Assistant Commissioner’s order under Section 31. Even if it 
had not been withdrawn no question of law arises out of the dis- 
cretion allowed to the Commissioner by Section 83 as to the form 
his order should take. The only condition precedent to the pass- 
ing of such an order is that he should give the assessee a reasonable 
opportunity of being heard before he passes an order prejudicial to 
him. The facts stated above will bear out that the assessee had 
this opportunity, nor does the assessee deny that be had it. When 
it is agreed that the question of registration must follow the 
fortunes of the decision on the main point whether the Saraiya 
Sugar Factory is a firm, I do not see what point there is for refer- 
ence here. Question (2) is purely a legal quibble of no substance. 
The order under Section 33 set aside the assessment in the status 
of a firm and directed a fresh assessment after full enquiry into 
the question whether a registrable firm had come into existence. 
In the original assessment which was cancelled, the existence of the 
firm was assumed without proper enquiry. In the course of the 
fresh assessment the Income-tax Officer came to the conolosion, 
rightly or wrongly, that no such firm had come into existence. It 
is only a firm which is amenable to the provisions of Section 26A. 
On the finding of thh Income-tax Officer to the contrary the refu- 
sal to mobilise the provisions of Section 26 A follows as bn inevit- 
able corollary and I see nothing wrong with the Assistant Gommis- 
sioner dismissing the appeal against the order refusing registration. 
Out of the remaining seven questions propounded by the assessee, 
J-4S ■■ 
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it will be enoQgh if yoar Lordships oonsidexed the following qnes* 
tions of law that 1 refer. In the event of a decision favourable to 
the assessee it will enable me to give him all the relief that he 
desires : 

In all the oiroumstances of this case, having regard to the 
personal law governing the assessee and the requirements of the 
Transfer of Property Act (No. IV of 1882) and the Stamp Act (II 
of 1889), has the deed of partnership (Appendix A) dated the 12th 
February, 1933, brought into existence a genuine firm entitled to 
registration under the provisions of Section 26 A of the Act? 

4. Opinion of the Commissioner. — The essential facts are that 
the assessee is a father and three sons, Hindu undivided family of 
the Sher Gill Hat tribe resident in the Amritsar District in the 
Punjab and possessed of various kinds of joint Hindu family pro- 
perty, the income arising from which has so far been assessed as 
income of the Hindu undivided family. One of the items of the 
joint family property is a Sugar Factory. This factory has been 
started in the time of the father mentioned above but has always 
been treated as joint family property. The father and the sons 
purport to have carried out an oral partition of this particular 
item of property, namely, the Sugar Factory, retaining their 
status as a joint family and holding the rest of their properties as 
the properties of the Hindu undivided family. Be it noted that 
at this alleged partition the coparceners did not receive the shares 
to which they were entitled under the law but the father got a 
four-annas share, the three sons received a three-annas share each 
and their mother the remaining three-annas for life. These five 
persoins have, ex^uted a Vdeed of partnership ” .(Appendix A) 
purporting to bring into existence a so-called firm capable of r^is- 
tration under Section 26 A of the Act. The contention on behalf 
of the assessee now is that the income of the Sugar Factory should 
no longer be treated as part of the income of the Hindu undivided 
family but should be treated as the inoom,e of a registered firm and 
assessed accordingly. In view of the fact that the assessee has put 
his case in the alternative, it is hardly necessary to consider the 
propriety of the view taken by the Income-tax Officer, that the 
assessee was the sole proprietor of the entire concern. The Assist- 
ant Commissioner has definitely discarded his view. It will be 
convenient to examine the assessee’s contention from both points 
of .yiew that he has propounded in the alternative. The first posi- 
tion taken up by the assessee is that the Sugar Factory (for cer- 
tain reasons ihe soundness of which may be a88ume.d for the sake 
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of argument) is the self-acquired property of the father (Sir Sundar 
Singh). If it is hie self-acquired property he can alienate it in 
any manner he likes, but there must be a proper deed of transfer 
evidencing the alienation. No question of partition can arise in 
the case of self-acquired property. It is only co-parcenary proper- 
ty which can be the subject of partition properly so called. Sepa- 
rate or self-acquired property cannot be the subject of partition. 
This is elementary Hindu law. Therefore, any argument based 
on the doctrine of partial partition is beside the point. Before that 
doctrine applies there must be a joint estate.” Self-acquired pro- 
perty is not covered by such an estate. If the Sugar Factory is 
the self-acquired property of the assessee, then it cannot be the 
subject of partition and the assessee cannot succeed on that basis. 
It may be pointed out that when it is said that a Hindu father can 
divide his self-acquired property, what is meant is that he can 
distribute it among his sons or give it away to his sons in any way 
he likes. But when the property happens to be immoveable, it can 
be given away only in the manner enjoined by the Transfer of 
Property Act. The assessee’s fruther contention that the distribu- 
tion by the father of his self-acquired property also amounts to 
“ partition ” according to the true conception of Hindu Law is 
not, in my opinion, sound. The authorities quoted in the Assist- 
ant Commissioner’s order are not authorities for this proposition. 
Further if the assessee insists that the distribution of self-acquired 
property also partakes of the nature of partition, then the distribu- 
tion ought not to be unequal but in accordance with the legal 
shares of persons among whom it is divided and the distribu- 
tion in this case being unequal, it fails as a partition. In the 
alternative the assessee's contention seems to be that if this factory 
is held to be joint family property, there has been a partition 
among the co-parceners in respect of it and partial partition of 
joint family property is permitted. But the shares which are al- 
leged to have been allotted to the different coparceners of this 
family admittedly not being in accordance with their legal shares, 
the alleged transaction is not a partition in law. In this view of 
the matter the reference to the rule that a private partition need 
not be by a document in writing and to the entries in the books 
of accounts, etc., and 'to the Indian Partnership Act of 1932 loses 
all relevance. I am accordingly of the opinion that the Sugar 
Factory continues to occupy the same position and status in the 
eye of the law .as it had before and the steps taken by the 
assessee to bring about a change are not legally admissible. My 
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sabmission, therefore is that the qnestioa should be answered in 
the negative. 

5. A relevant extract of the statement of the ease was sent 
to the assessee and a oop 7 of his “ observations on the facts of the 
case ” and suggestion as to the form of the question will be found in 
Appendix K. I have accordingly corrected the statement. What the 
assessee meant was that no distinction existed between the ances- 
tral moveable property and self-acquired property. I do not con- 
sider any further alteration or addition of the statement of the case 
to be necessary. 

JUDGMENT. 

This is a statement of a case by the Commissioner of Income 
Tax, G. P. and 17. P., under Section 66 (2) of the Indian Income 
tax Act. The reference was made at the instance of Sardar 
Bahadur Dr. Sir Sundar Singh Majithia, O.I.E., who is the head of 
an undivided Hindu family consisting of himself and his three 
sons. 

The Commissioner states that “ the assessee enjoys large in- 
come from property, has deposits in banks and shares in com- 
panies, does money and grain-lending business and is interested in 
a sugar factory styled as the Saraiya Sugar Factory ”. For several 
years Sir Sunder Singh was also a member of the Executive Coun- 
cil of the Punjab G-overnment and drew a salary in that capacity. 
The assessment year with which we are concerned is 1982-33 and 
the accounting year ended with the 30th September 1931. The 
members of this family are Jats of the Sher Gill tribe in the Amrit- 
sar district in the Punjab and they are, as we have already said, an 
undivided Hindu family. In previous years the assessee submit- 
ted return on the footing that the business of the sugar factory 
was a joint family concern, but at the assessment to which this 
case relates it was alleged that the father and the sons had divided 
this business among themselves, while retaining their status as a 
joint Hindu family and holding all other properties as properties of 
the Hindu undivided family. It is said that this partition took 
place in September 1931, and under it the father received a four- 
anna share and the three sons a three-anna share each, and their 
mother received the remaining three-anna share for life. On the 
12th Pebrnary 1933, these five persons executed an instrument of 
partnership which is printed at page 13 and the following pages 
of ofir f'eodtd. On the ISth February an application was made to 
the Income-tax Officer under Section 26 (A) of the Act for regis- 
tration 'ot tfie firm ’nrhich was said to have come into existence 
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aader this deed of partnership and for separate assessment on its 
basis. On the 18th April 1933, the application was allowed and 
assessment was made accordingly, but on the 20th September 1988, 
the Oommissioner set aside that assessment and directed that a 
fresh assessment be made. Accordingly on the 16th December 
1938, the Income-tax Officer made a fresh assessment, treating the 
assessee as an individual and including the profits from the sugar 
factory and the “ firm ” was not registered under Section 26 (A) of 
the Act. Two appeals were filed to the Assistant Commissioner, 
one being against the refusal to register the alleged firm under 
Section 26A and the other being against the assessment. The 
Assistant Commissioner upheld the order of the Income-tax Officer 
refusing to register the firm, but modified his assessment order by 
directing that the assessment should be that of a Hindu undivided 
family and by granting an abatement in respect to super-tax. 

Thereafter an application for review was preferred to the 
Commissioner under Section 83 and also an application under 
Section 66 (2) requiring the Commissioner to rdfer certain ques- 
tions for the decision of this Court. The Commissioner rejected 
the application for review, but has stated a case for our decision. 
The question referred to is as follows 

“ In all the circumstances of this case, having regard to the 
personal law governing the assessee and the requirements of the 
Transfer of Property Act (lY of 1882) and the Stamp Act (II of 
1899) has the deed of partnership (Appendix A) dated 12-2-1983, 
brought into existence a genuine firm entitled to registration un- 
der the provisions of Section 26 (A) of the Act? ” 

Two alternative positions were taken by the assessee, one be- 
ing on the basis that the sugar factory was self-acquired property 
of Sir Sundar Singh and the other being that it was joint ances- 
tral property until it Was partitioned preparatory to the deed of 
partnership. 

The Commissioner, in Stgreement with the view expressed by 
the Assistant Commissioner, is of opinion that, if the sugar factory 
was the self-acquired property of Sir Sundar Singh, the distribu- 
tion of shares on his part among his sons and his wife required to 
be effected by a registered instrument and that, if it was joint 
family property the pattition was ineffectual on the ground that 
the shares allocated thereunder, being unequal in extent, were not 
legal shares as sanctioned by the Hindu law. 

We will first consider the matter on the hypothesis that the 
Sugar factory was the self-acquired property of Sir Sundar Singh. 
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Learned Connsel for the assessee concedes that, if Sir Sandar 
Singh owned immoveable property and if he wished to include 
others in that ownership and if in pursuance of such wish he trans- 
ferred shares in the immoveable property by distribution among 
his sons and his wife, a registered instrument was necessary, but 
he pleads that in fact no immoveable property was transferred. 
He contends that what was conveyed ' to each son and to the wife 
was a share in the machinery and the business only, the building 
or buildings being placed at the disposal of this ownership for the 
purpose of carrying on the business ; the title in such building or 
buildings was reserved to himself by Sir Snndar Singh. We are 
referred to certain clauses in the deed of partnership at page 18. 
It is there recited that “ whereas the first party has set up machi- 
nery for manufacture of sugar and extraction of essential oils in 

his estate in the Giorakhpur district at village Saraiya 

and sugar and essential oils are manufactured there 1....”. 

And further on it stated that “ all the parties to this deed have 
already entered into a partnership to work the aforesaid sugar and 
oil manufacturing machinery and to carry on the business of 
manufacturing sugar and essential oils and to do any other busi- 
ness that all of them may agree to carry on for profit.” It is em- 
phasised that there is no mention of buildings in this instrument. 
Learned counsel for the Department concedes that in India machi- 
nery is not treated as immovable property ; but he maintains that 
a share in the buildings also was transferred to each son and to 
the wife. 

Condition No. 2 of the .deed of partnership refers to the 
shares of the aforesaid parties in the capital ” and we have to deter- 
mine whether the capital, so referred to, was intended to include 
any immoveable property such as would attract the provisions of 
Section 123 of the Transfer of Property Act. 

As we have already said, the firm is styled ” The Saraiya Sugar 
Factory”. Having regard to the ordinary meaning of “ factory ” 
it seems to us improbable that the ownership rights of the part- 
ners of this firm would be confined to the business and machinery 
and wopld not include building in which the business is conducted 
and the machinery is contained. The assessment order of the 18th 
April 1933 relating to the Saraiya Sugar Factory shows that de- 
preciation was claimed ; and an allowance was made by the Income 
tax Officer on this account not only in respect to machinery, 
plants, wsgons and furniture, but also in respect to buildings. The 
amounts so allowed in respect to buildings was Be. 5,068 — vide 
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page 23 of oar record. No objection was apparently made that the 
buildings did not form part of the property of the firm, bat belong- 
ed exclusively to Sir Bandar Singh, and presumably, therefore, 
depreciation had been actually claimed on this account as well as 
under other heads. 

It is true that the partnership deed does not specifically men- 
tion buildings, but we are clearly of opinion that, since deprecia- 
tion on account of buildings was claimed by this “ firm ”, it must 
be held that, if the sugar factory was the self-acquired property of 
Sir Sundar Singh, shares in the buildings as well as in the business 
and machinery were distributed among the sons and wife of the 
owner. And such distribution could only be effected by means of 
a registered instrument. 

We will now examine the matter on the assumption that the 
factory was joint family property until it was partitioned for the 
purpose of entering into a partnership. Learned Counsel for the 
Department concedes that, if it was joint family property, no 
question of the Transfer of Property Act or the Stamp Act will 
arise. He also concedes that there is nothing in the Hindu Law 
to prevent a joint family from partitioning a portion only of the 
property while retaining the status of an undivided family and 
keeping the rest of the property joint. He further concedes that 
there may be a partition of property in unequal shares by agree- 
ment between the members of the family. But he strenuously 
pleads that for the purposes of the Income-tax Act members of an 
undivided Hindu family cannot enter into a partnership in respect 
to a portion of a joint property which they have partitioned among 
themselves. 

In the present case the status of the family is admittedly still 
undivided and the rest of the property — apart from the sugar factory 
— is still joint. Now Section 26 (A) (I) of the Income-tax Act 
provides that ; — 

Where, at the time of making an assessment under Section 
28, it is claimed by or on behalf of any member of a Hindu fainily 
hitherto assessed as undivided that a partition has taken place 
among the members of such iamily, the Income-tax OfiSoer shall 
make such inquiry thereinto as he may think fit, and if he is satis- 
fied that a separation of the members of the family has taken place 
and that the joint family property has been partitioned among the 
various members or groups of memhers in .definite portions he 
shall record an order to that effect ; ' 
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Provided that no such order shall be recorded until notioee 
of the enquiry have been served on all the members of the 
family.” 

Sub'section (3) of that Section provides that : 

“ Where such an order has not been passed in respect of a 
Hindu family hitherto assessed as undivided, such family shall be 
deemed, for the purposes of this Act, to continue to be a Hindu 
undivided family.” 

In our opinion, the language of this section makes it perfect- 
ly clear that an order declaring separation shall only be passed if 
(1) the members of the family have separated in status from each 
other and (2) there has been a partition of all the joint family pro- 
perty. In Biradhmal Lodka v. The Commissioner of Income-tax 
(LL.B. 56 All. p. 504) it was held by a Bench of this Court that 
Section 25 (A) of the Income-tax Act has no application in the 
case of a partial division of a joint family property. At page 609 
Bbitnbi, J., observed : — 

“I consider that Section 25 (A) does not refer to a case 

like the present where there is an allegation that there was no 
partition in the joint family but there was merely a division 
of a particular portion of the joint family property among 
the various members. Therefore, the answer to the first ques- 
tion is in the negative, and is that in the case of a partial 
division of a joint family property Section 26 (A) has no appli- 
cation.” 

Similarly at page 619 NixuaixjIiIiAH, J ., said : — 

'* Whether the transaction be styled as one of partial partition 
of the family property or as transfer of part of the family property 
Section 26 (A) of the Income-tax Act does not, in my opinion 
apply. Thai section contemplates a case in which a disruption of 
the family occurs, so that a joint family, as such ceases to exist 
and no property previously belonging to it retains the character of 
joint family property.” 

If we may respectfully say so, we are in full agreement with 
that view and we are of opinion that, in the circumstances of the 
case before ns, the family continues to be a single unit for the pur- 
poses of assessment under the Incohie-tax Act. 

Six Tej Bahadur Sapru, on behalf of the assessee, has argu- 
ed that, as soon as the application for registration was made on 
the 18th February 1938, under Section 26 (A) it was the duty of 
the Income-tax' Officer to register it forthwith ; it was not open to 
him to make any inquiry as to the validity of the firm fox the 
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purposes of the Income Tax Act. This argument is founded on the 
mandatory terms of rule No. 4 of the Buies of the Board of Inland 
Bevenue issued under Notification No. 3 I.T., dated the 1st April, 
1932, as subsequently amended. That rule reads as follows : — 

“ (1) On the production of the original instrument of partner- 
ship or on the acceptance by the Income-tax Officer of a certified 
copy thereof, the Income-tax Officer shall enter in writing at the 
foot of the instrument or copy, as the case may be, the following 
certificate, namely - 

“ This instrument of partnership (or this certified copy of an 
instrument of partnership) has this day been registered with me, 
the Income Tax Officer for in the province of 

under clause (14) of Section 2 of the Indian Income Tax Act, 
1922. This certificate of registration has effect from the 
day of April 19 up the 31st day of March 19 .” 

“ (2) The certificate shall be signed and dated by the Income 
tax Officer who shall thereupon return to the applicant the instru- 
ment of partnership or the certified copy thereof, as the case may 
be, and shall retain the copy or duplicate copy thereof.” 

We are unable to accept the contention of learned counsel. 
Section 26- A of the Act provides that : — 

“ (1) Application may be made to the Income-tax Officer on 
behalf of any firm, constituted under an instrument of partner- 
ship specifying the individual shares of the partners, for registra- 
tion for the purposes of this Act and of any other enactment for 
the time being in force relating to income-tax or super-tax. 

*' (2) The application shall be made by such person or persons 
and at such times and shall contain such particulars and shall be in 
such form, and be verified in such manner, as may be prescribed ; 
and it shall be dealt with by the Income-tax Officer in such man- 
ner as may be prescribed.” 

Buie No. 2 under the notification already mentioned prescri- 
bes that such application shall ordinarily be made before the in- 
come of the firm is assessed. The words in Section 26-A “ for 
the purposes of this Act and of any other enactment for the time 
being in force relating to income-tax or super-tax ’* would seem to 
indicate that the Income-tax Officer should not raster a firm upon 
receipt of an application under that section if he had reasons to 
think that it is not a firm such as is recognised by the Act. That 
the Income-tax Officer has a'qthority, to refuse to register an in- 
«BtTument of partnership is further proved by the fact that under 
Section 30 there is a right of appeal 'against such refusal^. and if 
l-se 
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registration has been wrongly allowed, the Commissioner has the 
power to set aside that order nnder Section 38. 

In Tara Ohand Poku Mai v. The Commissioner of Ineom-tax 
(A.I.B. 1936 Lahore, page 886), the assesses had been assessed 
up to 1928-29 as a joint family, bnt during the 1929-30 proceedings 
a member of the family applied on the 17th May 1929 for the 
registration of the family as a firm alleged to have been constitut- 
ed under an instrument of partnership, dated 4th January 1929. 
A separate claim was not put in to the effect that the Hindu un- 
divided family bad disrupted. The Income-tax Officer registered 
the firm without holding any inquiry as to whether the family had 
actually effected a partition : but at a subsequent assessment the 
Income-tax Officer found that the status of the assessees was, in 
fact, that of a joint Hindu family. It was held by a Bench of the 
Lahore Ehgh Court that it was open to the Income-tax Officer to 
go into the question whether the family was joint or not, as it is 
an issue of fact, and that a wrong decision in the previous year 
by the Income-tax Officer could be corrected in a subsequent 
year. 

Section 26-A comes after Section 25-A, and Section 26, 
and we think that it is open to the Income-tax Officer to suspend 
orders on an application already presented nnder Section 26-A by 
members of a Hindu family until the assessment proceedings are 
held. If at the time of making the assessment a claim is made 
nnder Section 25-A, it is the duty of the Income-tax Officer to 
decide whether there has been a separation of members and a 
partition of the property within the meaning of sub-section (1) of 
that section. If it is found that there has been such separation 
and partition, an order will be passed to that effect, and if it appears 
that a firm has been constituted by the separated units which have 
come into existence, the Income-tax Officer will proceed under 
Section 26 and will then register the firm upon an application 
under Section 26-A. In the present case no claim was made 
under Section 26-A. Nor could such a claim legally be made in 
view of the fact that there had been a partition of a portion only 
of the joint property and the status of the family remained un- 
divided. Therefore, under Sub-section (3) of Section 25-A the 
family will be deemed, for the purposes of the Act, to continue to 
be a Hindu undivided family and will be assessed as a single unit 
and for the constitution of a firm there must be more than one 
unit. The application for registration under Section 26-A was 
rightly disallowed. 
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Oar answer to the question formnlated by the learned Com- 
missioner is in the negative. W e direct that a copy of our judg- 
ment under the seal of the Court and the signature of the Begistrar 
be sent to the Commissioner. The Department is entitled to the 
costs of this reference. The hearing of the case has lasted for more 
than a day. The counsel for the Department will file his certifi- 
cate within six weeks. 


[In Tbib Lahobb High Coubt] 

PUNJAB CO-OPEEATIVB BANK LTD. 

V. 

COMMISSIONER OF INCOME TAX, PUNJAB. 

Sib James Addison and Din Mohamad, JJ. 

11 February 3, 1938. 

Banking Company — Pbopits Dbbtvbd Fbom Sale oP 
Shabbs and Sboubitibs — Wheihbb Capitad OB Inoomb — As- 
SESSABHiiTY — I ntbbbst Bbobivbd By Vbndob OP Sboubmibs, 
Whbxhbb Assessable — ^Indun Inoomb Tax Aox (XI op 1922) 

The question whether the amount realised by the sale of securi- 
ties and shares in excess of their cost price forms an accrettQn to 
capital or is taxable as income depends on the facts of each case. 
In every case it has to he determined on its own facts whether the 
investment was a part of the ordinary husinesss of the investor or 
otherwise^ and the finding of the income tax authorities is conclusive 
unless it is found that it is based on no material. 

Interest received by a vendee of securities from the vendor on 
the de die in diem basis is taxable in his hands, even though the 
entire interest received by the vendee from the Government would he 
taxable in the vendee's hands. 

In the accounting year 1985, the asseseee, a Bank, made a pro- 
fit of Bs. l,S7,i88 by selling securities and Be. 6,166 by selling 
shares. The Bank claimed that it did not deal »» shares and 
securities but was treating its investments cn shares and securities 
as a reserve for emergencies and had to effect a sale of shares and 
securities in 1986 as they had to meet a heavy withdrawal of de- 
posits and to deposit Bs. 8 lakhs odd with the Beserve Bank. From 
the fact that the articles of assodoHon of the bank authorised deal- 
ing in shares and securities, that the bank continued to sell shares 
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and seeurUies at a profit in 293S, 1936, 1937 and other mrcnmaon- 
eet the meome-iax authorities held that the profits in question were 
meome derived from business and assessable to inoome-tax : 

Held that in view of the balance sheets of the assesses, the foot 
that the assessee held securities worth more than 30 lacs as pari of 
its circulating capital, that the securities sold were not ear-marhed, 
and in view of the other oircumstanoes,the finding of the income-tax 
authorities could not he said to he based on no materials, and the 
income wets therefore assessable. The fact that the profits had not 
been utilised in the revenue account but carried to the reserve capital 
eu bloc was not inconsistent with the finding that the profits were 
trading profits. 

Cases referred to — 

OAiiipoBNiAM CoppBB Stndioaib Lid. V. Habbis [1904] (6 
Tax. Gas. 159 ; 6 F. 894). 

Ambiisab Pbodttob Exchak^b Lxd. In bb [1987] (I.L.B. 18 
Lab. 706 ; 5 I.T.R. 307 ; A.I.R. 1938 Lab. 44). 

COMlflSSIONBB OF INCOME TaX, BbNOAIi V. ShAW WaLIiAOB & 

Co. [1932] (I.L.E, 69 Cal. 1343; 6 I.T.C. 178; 136 I.O. 742; 69 
I A. 206 ; A.I.E. 1932 P.0. 138). 

HavbiiI Shah Sabdabi Lab v. Gommissionbb of Income Tax, 
Punjab [1936] (4. l.T.R. 297 ; A.I.E. 1937 Lab. 436.) 

EiBANAND JaiBAM SiNOH V. COMMISSIONBB OF INOOMB TaX, 
Punjab [1986] (3 I.T.R. 309 ; 8 LT.O. 396). 

Punjab National Bank Ltd. v. Empbbob [1926] (I.L.E. 7 
Lab. 227; AJ.E. 1926 Lab. 373; 96 I.C. 380 ; 2 I.T.0. 184). 

Ebbs Botubbo Dbvblopmbnt Stndicatb v. Commissionbbs of 
Inland Ebv. [1928] (1928 A.C. 132 ; 18 Tax Gas. 366). 

Eotal Insubanob Co. Ltd. v. Stbphbn [1928] (14 Tax Gas. 
22; 44 T.L.E. 630). 

Scottish Invbstmbnt Tbust Go. v. Fobbbs [1893] (31 So 
L.E. 219 ; 3 Tax Gas. 231). 

Tata Industbial Bank Ltd., In bb [1922] (LL.E. 46 Bom. 
667; 66 1.0. 979 ; 1 LT.O. 162). 

Wbstminstbb Bank Ltd. v. Oslbb [1938] (17 Tax. Gas. 381; 
1 I.T.R. 65; 1933 A.O. 139; 102 L.J.K.B. 110; 148 L.T. 41 ; 49 
T.L.B. 43 on appeal from 1932, 1 E.B. 668). 

Oase referred under Section 66 (2) of tbe Inoome<tax Act, by 
K G. Basak, Esquire, Commissioner of Income-tax, Punjab, North 
West Frontier and Delhi Provinces on the 13tb November 1937, 
for orders of tbe High Court. 
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Civil Beferenee No. 31 of 1987. 

In the matter of the assessment of the Punjab Co-operative 
Bank Limited, Amritsar, for the year 1936-37. 

STATEMENT OF CASE. 

Statement of Case under Section 66 (2) of the Indian Income 
tax Act arising oat of the assessment of the Punjab Co-operative 
Bank, Limited, Amritsar, made under Section 23 (3) for the year 
1936-37. 

Facts of the Case. — The assessee is a joint stock company 
carrying on banking bosiness. The accounting period of the 
assessee is the Calendar year. In the accounting period 1935 the 
assessee made a profit of Bs. 1,37,422 by selling securities and 
Bs. 6,166 by selling shares. The profits were not passed through 
the Profit and Loss account but were taken straight to the Balance 
Sheet. The Balance Sheets and Profit and Loss Accounts as on 
SOth June, 1935, and 31st December, 1936, are Exhibits A 1 and 
A 2. In the assessment order (Exhibit B) the Income Tax Officer 
taxed these two profits totalling Bs. 1,42,688. In its letter, dated 
18th August, 1936, (Exhibit C) the Bank contended before the 
Income-tax Officer that the Bank was treating the investments in 
shares and securities as a reserve for emergencies and had resorted 
to thein sale in the accounting period 198^6 as they had to meet 
heavy withdrawals of deposits and to deposit in cash about 
Bs. 2,66,000 with the Beserve Bank. I may mention here that the 
Punjab Co-operative Bank, Amritsar, is one of the banks named 
in the second schedule of the Beserve Bank of India Act, 1934 
(II of 1984) anoj according to Section 42 (1) of that Act every bank 
included in the second schedule is required to maintain a cash 
reserve with the Beserve Bank of India. The Bank claimed that 
it did not deal in shares and securities and therefore the profit made 
by the sale of shares and securities was not taxable. The Income- 
Tax Officer did not go into the question as to whether the Bank 
was dealing in shares and securities or not, but held that the income 
was taxable on the footing that when a person was dealing not in 
goods but in money and was taking money from his customers, and 
had to hold that money as a part of his business, and did so in the 
ordinary coarse of business in the form which was most profitable, 
having in mind the security and the requisite degree of liquidity, 
all his dealings in that money lay in revenue account with this 
difference that investments were not stock-in-trade to be valued 
as stook, but were only brought in when there was realization in 
som^^form. 
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2. While reconciling the interest on securities as per certifi* 
cates under Section 18 (9) with the interest on securities as per 
accounts kept by the assessee, the Income-tax Officer discovered a 
difference of Be. 2,764 due to interest of Bs. 8,075 received from 
vendee on de die in diem basis less interest amounting to Bs. 311 
paid to vendor. The assessee claimed before the Income-tax Offi- 
cer that the interest received from the vendee on de die in diem 
basis and interest paid to vendor should both be excluded because 
the entire interest received by the vendee from Government would 
suffer taxation in the hands of the vendee. The Income tax 
Officer, however, held that in view of the fact that Be. 3,075 and 
Bs. 311 were profit and loss respectively in sale, none of these 
items would be excluded and he accordingly taxed the net amount 
of Bs. 2,764. 

3. On these two points the assessee went up on appeal but the 
Assistant Gommissioner decided against the assessee on both the 
points more or less on the same grounds as the Income-tax Officer. 
The appellate order is Exhibit D. 

4. In the course of the hearing before me I had an opportu- 
nity of going through the accounts of the assessee. I give below a 
comparative table of the deposits, investments and the total reserve 


since 1932 as 

on the 3l8t of December of each year 

; — 

Accounting 

Assessment 

Deposits 

Investments 

Total 

year. 

year. 

in 

in 

'Beserve in 



thousands. 

thousands. 

thousands. 



Bs. 

Bs. 

Bs. 

1932 

1933-34 

11,543 

4,584 

997 

1933 

1934-86 

12,861 

4,931 

1,041 

1934 

1935-36 

11,882 

5,088 

1,043 

1985 

1936-37 

11,310 

3,859 

1,234 


5. From the securities book of the assessee I have found that 
up to 1933 there was no sale, of securities. The first sale of securi- 
ties took place on 30th November, 1934, and on that date securities 
of the face value of one lakh purchased in 1926 at 77ir pec cent 
to 77 and 9/16 per cent, were sold at 94 per cent. On 7th 
December, 1934, securities of the face value of Bs. 25,000 purchased 
in 1926 at 78 and 7/8 per cent were sold at 95 per cent; securities 
of the face value of Bs. 25,000 purchased in 1927 at 79 per cent 
were sold at 95 per cent, and securities of the face value of Bs. 
25,000 purchased in 1927 at 79 and 5/16 per cent were sold at 95 per 
cent. On 22nd December, 1934, securities of the face value of. one 
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lakh purchased in 1929 at 96^ per cent, were sold at 108 and 6-16 
per cent. Similarly there were sales at profit in 1935 and these have 
been taken into account in the assessment for 1936-37. In 1936 
the assesses continued to sell securities at profit and is still doing 
the same in 1937. The Company has not got any similar book for 
shares, but Mr, Battan Lai Ghowla, the Advocate for the assessee, 
and Mr. Aiyar, the assessee’s Auditor have admitted before me 
that similar transactions are going on in shares as well. 

6. Article 81' (i) of the Company’s Articles of Association 
authorizes the Directors to invest the funds of the Company in 
such securities or investments as they may think advisable and 
from time to time vary them. Article 99 of the Company’s Articles 
of Association empowers the manager at the head office and such 
Branch Managers as may be selected by the Board, to invest 
money belonging to the Company in Government Promissory 
notes. Bailway Shares or other securities, and to sell, assign, trans- 
fer, mortgage or otherwise dispose of them. 

7. Questions referred. — Being dissatisfied with the appellate 
order, the assessee has now come up with an application under 
Section 66 (2) (Exhibit E) and has asked me to refer the two points 
in paras 1 and 2 above to the Hon’ble Bhgh Court. So far as the 
first point is concerned, the assessee has not formulated any ques- 
tion in the application under Section 66 (2) but has merely given 
his arguments. So far as the second point is concerned, the 
assessee has formulated his question by taking into account only 
the interest received by him without referring to the interest paid 
by him which has been allowed as a deduction by the Income-tax 
Officer. In my opinion the following two questions arise out of 
the assessment tor 1936-37, and I refer them for the decision of 
the Hon’ble High Court: — 

(1) Whether in the circumstances of the case the amount of 
Ba. 1,42,688 realized by the assessee on the sale of securities and 
shares over their cost price is taxable ? and 

(2) Whether under the circumstances of the case the net in- 
terest amounting to Bs. 2,764 received from vendees of securities 
on de die in diem basis is taxable ? 

8. Opinion of the Commissioner.. — (Question 1). The facts and 
contention in this case are exactly similar to those in the case of 
the AmrUsar Produce Exchange, Limited, which was decided by 
their Lordships on 8th February 1987 (V Income-tax Beporte 
307). 1 asked the assessee to distinguish his case from that 
of’ the Amritsar Produce Exchange, Limited, and the assessee 
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sabmitted a long note written by his Auditor, dated 12th June 
1937 (Exhibit E). In my opinion the assessee has completely 
failed to bring out any distinction. From para 8 of the Auditor’s 
statement (Exhibit F) it is clear that the deposits that were invest* 
ed in the shape of shares and securities represented the moneys 
received by the assessee from his clients in the ordinary course 
of business. The assessee’s contention that he had to sell the 
securities in order to meet heavy withdrawal of deposits and to 
make the compulsory deposit with the Beserve Bank of India can* 
not be accepted because from the table given in para 4 above it 
will appear that although the deposits diminished from Bs. 12,361 
thousand in 1933 to Bs. 11,882 thousand in 1934 the investments 
increased from Bs. 4,931 thousand in 1933 to Bs. 6,088 thousand 
in 1934. On the other hand it will appear from the same table 
that the total reserves rose from Bs. 1,043 thousand in 1934 to 
Bs. 1,234 thousand in 1935, i.e., an increase of Bs. 191 thousand. 
The profits made by selling shares and securities in 1936 amount 
to Bs. 143 thousand roughly. It is, therefore, quite clear 
that the profits realized by selling shares and securities were 
utilized in increasing the reserves. From the sale prices and 
cost prices given in para 4 above, it is apparent that the 
assessee is selling the shares and securities in order to take 
full advantage of the high prices prevailing now and with 
the definite object of making huge profits. The assessee began 
selling shares and securities towards the end of 1934 and 
has continued doing the same at profit in 1936, 1986 and 1937. 
From para 6 above it will appear that the Company’s Articles 
of Association authorise dealings in shares and securities. 
From these circumstances, I submit, only one inference can 
be drawn, and that is that the asseseee has been carrying on 
business in shares and securities since the closing months of 
1934 and the profits which arose in 1986 from the sale of shares 
and securities, arose from that business. No doubt the Income- 
tax Officer and the Assistant Commissioner did not examine 
the case from this point of view. As from all the facts placed 
before me by the asseseee at the time of hearing of the application 
under Section 66 (2) I could come to a definite conclusion, I did 
not consider it worthwhile sending ;the case back to the Income- 
tax Officer or the Assistant Commissioner. 

9. Another aspect of the case is as follows 

Even if it be held that the assessee had to sell his shares arid 
securities in order to meet heavy withdrawals of deposits, I submit 
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that the purchase and sale of shares and securities are so much 
linked with deposits and withdrawals of clients that with the exist- 
ing Articles of Association the purchase aud sale of shares and 
securities are as much part of the assessee’s business as receiving 
deposits from clients and paying them off are, and therefore, the 
profits which arise from the former transactions are as much busi- 
ness profits as the profits arising from the latter transactions are. 
This is the view which the Income-tax Officer and the Assistant 
Commissioner took in rejecting the contentions of the assesses. In 
the statement of the Auditor (Exhibit F) reference has been made 
to the decision in Commissioners of Inland Bevenue v. SeoHish 
Automobile and General Insurance Co., Ltd. (X A. T. G. 411) but 
under exactly similar circumstances it has been held in the case of 
Northern Assurance Co. (II T. 0. 571) that where the gain is made 
by the Company by realizing any investment at a larger price than 
was paid for it, the difference is to be reckoned among the profits 
and gains of the Company. The observations of Bowlatt, J., in 
Westminster Bank Ltd. v. Osier (XVII T. C. 381) also support 
my view. 

10. Question (2). — If it is held that dealing in shares and secu- 
rities is part of the assessee’s business, then I submit that what- 
ever money he realizes by selling the securities over their cost 
price is his business profit, and since in this instance there was a 
net receipt of Bs. 2,764 as interest on de die in diem basis it is 
clearly part of the business profit. The fact that the full interest 
on securities will be taxed in the hands of the vendee does not help 
the assessee at all, because the theory of double taxation does not 
apply in all cases. What is capital expenditure in the hand of A 
may be revenue receipt in the hand of B, and, therefore, while the 
expenditure cannot be allowed in the assessment of A, the receipt 
will be taxed in the hand of B. 

11. For the reasons stated above, I respectfully submit that 
both the questions should be answered in the affirmative.” 

Mehr Chand Mahajan and Baton Lai Chawla for the Assessee. 

J. N. Aggarvoal and S, M. Sikri fo^ the Commissioner. 

JUDGMENT. < 

Sib Jambs Addibok.— 'The facts involvisd in this reference ate 
fully set out in the statement of the case di^awn np by the Commis- 
sioner of Inoome-tax under Section 66 (2) of. the Tncome Tax Aot 
and need not be recapitulated. The questions propounded by tfie 
Commissioner are t 
1-4T 
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“ (1) Whether in the cironmstances of the ease the amonnt of 
Bb. 1,42,588 realised by the asseesee on the sale of seoarities and 
shares over their cost price is taxable ? and ^ 

(2) Whether nnder the ciroumstanoes of the case the net inter* 
est amoanting to Bs. 2,764 received from vendees of secnrities on 
de die in diem basis is taxable ? ” 

We may at the outset point out to the Commissioner the 
desirability of framing questions on a more precise and definite 
basis BO that the issues of law referred to this Court may not admit 
of any ambiguity. The words “ in the circumstances of this case ’> 
inserted in both the questions reproduced above leave the matter 
vague and indefinite. The facts are to be determined finally by 
the Income-tax authorities and the findings of fact arrived at by 
them are not liable to be disturbed by this Court. By using the 
words “ in the circumstances of the case ” the duty is, so to say, 
cast upon this Court to search out the circumstances on which the 
questions are founded and this is not the right way of dealing with 
the matter. 

It is common ground that the assessee is a banking concern 
and that the profits in question accrued from the sale of securities 
and shares. The only question that falls to be judged, therefore, 
is whether these profits form part of the capital or the revenue 
account of the assessee. If they are in the nature of capital they 
are exempt, but if on the other hand, they are in the nature of 
revenue, they are taxable. 

The Income-tax Officer while dealing with those profits 
observed ; — 

“ Apart from bringing in any such considerations whether the 
Bank is dealing in securities or not, the income is taxable on the 
footing that when a person is dealing not in goods, but in money 
and is taking money as a part of his business , and does so in the 
ordinary business course in the form which is most profitable hav- 
ing in mind the security and the requisite degree of liquidity, then 
all his dealings in that money lie in revenue account with thig 
difference that investments are not stock-in-trade and to be valued 
as stock, but only brought, in wBen there is realisation in some 
form. I therefore; hold'. that the profit is taxable ”. 

' On appeal the 'Assistaht Oommissioner also adopted the saiue 
view and upheld the decision of the Income-tax Officer. While 
disposing of the assessee’s application under Section 66 (2), the 
Commissioner has stated that although the profits realised from 
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the sale of seoaiities and shares were utilised in increasing the 
reserve fund, the only inference possible is that the assesses had 
been dealing in securities and shares as part of his business since 
1934. The Oommissioner, however, did not reject the conclusions 
arrived at by the Income-tax Ofdcer and the Assistant Commissioner 
and considered that that was also a permissible way of looking 
at the matter. 

The assesses contends that the opinion of the Commissioner 
as well as that of his subordinate officers is wrong and that inas- 
much as the profits have admittedly gone to swell the reserve fund, 
they cannot be taxed. In support of his contention he has relied 
on WiitmimUr Bank Ltd, v. Osier, Punjab National Bank Ltd., 
V. Emperor, Amritsar Produce Exchange Ltd., In re., Hiranand 
Jairam Singh v. Commissioner of Income-tax, Punjab, and Vanden 
Berghs Ltd. v. Clark. 

In Westminster Bank v. Osier, the assesses was an insurance 
company and like most insurance companies it had a reserve fund. 
The company sold a small part of the Government securities in 
which that reserve fund was invested, and invested the proceeds 
in other Government Securities of a dififerent denomination, mak- 
ing a substantial profit. The question arose, whether the profit so 
made was a profit of the company’s business. The General Com- 
missioners held that it was not a trading profit. On appeal, the 
Lobd Pbesidbnt remarked that the question whether a person is 
or is not engaged in a trade is not a question of law but a question 
of fact and that the finding is only open for consideration if it was 
possible to say that there was no evidence before the Commis- 
sioners upon which they could reasonably arrive at their conclu- 
sion. In this connection his Lordship did not attach any import- 
ance to the fact that under the Articles of Association there was a 
power to invest the funds of the company in certain classes of 
securities and also to vary the investments of the company and 
observed : " It does not necessarily follow from the oiroumstanoe 
that the company sees fit to sell a block of its Government securi- 
ties, whether the purpose be to get a better return or whether the 
purpose be to increase the reserve fund by taking profit from the 
realisation of a particular block, that therefore the company is 
trading in the purchase and sale of the securities forming its re- 
serve fund ”. In a concurring judgment delivered by Lobd Sands, 
it was said “ If the directors treat the profit from appreciation just 
as a trading profit, this may help the fhferenoe that the company 
was trading ”. On the finding that the assessee company was not 
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carrying on the bnsiness of an investment company, the appeal 
was disallowed. 

In Punjab National Bank v. Emperor the assessee, a banking 
concern, claimed dednotion on account of depreciation in the value 
of Government securities held by it, and it was held that the de- 
duction claimed was not permissible under the Act as the securi- 
ties are permanent investments of part of the fixed capital so 
retained as an emergency reserve and not part of the stock-in- 
trade. 

In Amritsar Produce Exchange Ltd , In re, this Court con- 
sidered the true implications of Punjab National Bank v. Emperor 
and remarked that it was not possible to lay down a rule of general 
application that in every case an investment in securities should be 
treated as fixed capital. It was however observed that if it could 
be found that an investment had been made for the purpose of 
permanently excluding a certain sum from the floating capital of a 
concern, it migh be permissible to hold that that sum had no con- 
cern with the stock-in-trade. It is upon this observation that the 
assessee relies in connection with this case. 

In Eircmand Jairam Singh v. Commissioner of Income-tax, 
Punjab, where the assessees who were general produce dealers 
trading in salt had on the abolition of the system of deferred pay- 
ment for salt sold the Government securities deposited by them 
with the Commissioner of Salt, it was held that the loss incurred 
by the sale was a capital loss and not one sustained in business. 

In Van Ben Berghs Ltd., v. Clark [1936 I.T.B. Eng. Cas. 17 
at p. 26] Lobo MaomiiiLAB drew a distinction between fixed and 
circulating capital in the following terms : 

“ Circulating capital is capital which is turned over and in the 
process of being turned over yields profit or loss. Fixed capital 
is not involved directly in the process and remains unaffected 
by it.” 

The assessee has further relied on Commissioner of Income- 
tax, Bengal v. Shaw Wallace A Co. Ltd., and urged that in view of 
the definition of income as given by their Lordships of the Privy 
Council, such casual and irregular monetary return in the shape of 
profits on the sale of securities as is involved in this case cannot 
be treated as assessable income under the Act. 

, . On behalf of the Commissioner, reliance has been placed on 
Tata Industrial Bank Ltd., In re, Scottish Investment Trust Coj^ 
Vi Paries, Californian dipper Syndicate v. Harris, Bees Boturho 
BevelopmsfOt Syndicate v. Commissioners of Inland Revenue, 
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Boyal Insurance Co. Ltd. v. Stephen and Westminster Bank Ltd., 
V. Osier. 

In Tata Industrial Bank Ltd., In re, the assessee, a banking 
concern claimed to deduct from the taxable profits a certain sum 
said to be the amount of depreciation on war bonds and securities 
belonging to it and its claim was rejected. 

In Scottish Investment Trust Co. v. Forbes it was held that if 
an Investment Trust Company takes powers in its Memorandum 
of Association to vary its investments and generally to sell or ex- 
change any of its investments, the net gain by realising invest- 
ments at larger prices than were paid for them constitutes profits 
chargeable with income-tax. It was remarked by the Lobd Pbb- 
siDBNl who delivered the judgment that the power of varying the 
investments and turning them to account “ took their place among 
what are the essential features of the assessee’s business and were 
the appointed means of the company’s gains.” 

In Californian Copper Syndicate v. Harris a company formed 
for the purpose, inter alia, of acquiring and reselling mining 
property, after acquiring and working various property, resold the 
whole to a second company, receiving payment in fully paid shares 
of the latter company. It was held that the difference between the 
purchase price and the value of the shares for which the property 
was exchanged is a profit assessable to income-tax. While 
differentiating between oases where enhanced values on realisation 
of investments are assessable and those where they are not, the 
Lord Justice Clerk observed : “ What is the line which separates 
the two classes of oases may be difficult to define and each case 
must be considered according to its facts; the question to be 
determined being is the sum of gain that has been made a mere 
enhancement of value by realising a security, or is it a gain made 
in an operation of business in carrying out a scheme for profit- 
making ? ” < 

In Bees Boturbo Development Syndicate v. Commissioners of 
Inland Bevenue Sobuxton, L.J., at pages 890-391 of the report 
observed that the question whether a trade is being carried on is 
a question of degree and fact and it was impossible to say that 
there was no evidence on which the Commissioners could find that 
the transactions were part of, incidental to and arose but of the 
appellant’s trade or business. 

In Boyal Insurance Co., Ltd. v. St^hen it was held that the 
surrender of the old stocks enabled the result of the company’s 
holding of those investments to be definitely ascertained and was 
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egniTaleni; to a realisation. In this case the company admitted that 
any profit made on the realisation of an investment was part of its 
profits for income-tax purposes. 

In Westminster Bank Ltd. v. Osier it was held that the conver- 
sion of war bonds was egnivalent to the realisation of investments. 
Here also it was admitted by the assesses that profits on realisa- 
tion of investments shonld be inclnded in their profits for income 
tax purposes. 

On a review of the authorities cited at the Bar we are again 
led to the same conclusion as was arrived at in Amritsar Produce 
Exchange Go.., Ltd., In re, that in every case that arises, it is to be 
determined on its own facts whether the investment was a part of 
the ordinary business of the investor or otherwise, and in this 
matter, the finding of fact arrived at by the income-tax authorities 
is conclusive unless it is found that that finding was based on no 
material. On going through the two balance-sheets put in by the 
assesses as also the Auditor’s note (Exhibit E) and taking into 
consideration the fact that the assesses held securities worth more 
than 30 lacs as part of its circulating capital and that the securities 
which were sold were not earmarked, it is difficult.to say that the 
opinion of the income-tax authorities is based on no material. It 
is true that the profits have not been utilised in the revenue 
account and that they have been carried to the reserve capital en 
hhe but that circumstance is quite consistent with the finding of 
the income-tax authorities that they were trading profits. The 
fact that no securities were sold during the first six years of their 
purchase was also present to their minds and if they still did not 
draw a conclusion favourable to the assessee, they were at liberty 
to do so. In this view of the case the income derived by the 
assessee as remarked in Amritsar Produce Exchange Ltd., In ret 
can on no account be deemed to be casual. We consider therefore 
that the answer to the first question should be in the affirmative 
and we answer it accordingly. 

The assessee admits that the answer to the second question 
depends on the decision given on the first question and we answer 
that question too in the affirmative. Even otherwise there is against 
the assessee a clear authority of this Oourt reported as Haveli Shah 
Sardari Lai v. Oommissioner of Income-tax, Pungah. 

Beference answered. 
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[Ik thb Nagpur High Court]. 

COMMISSIONER OF INCOME TAX, O.P. & U.P. 

V. 

SETH BIBDIOHAND 
GbiziLB, J. 

April 7, 1938. 

Bad Debt — Question when Debt Became Bad— 'Question 
OP Pact — Pinalitt op Decision op Income Tax Authorities — 
Inoompetbnot op Repbrence — Indian Income Tax Act (XI op 
1922), Sec. 66 (3). 

The question when a debt became bad is a question of fact to 
be determined by the income tax department, and no reference there- 
fore l%es agmnst a decision of the income tax authorities on the 
question when a particular debt became had. 

Gases referred to : 

Commissioner op Income Tax, Bombay ». Valdabhdas Mue- 
iiiDHAR [1930] (I.L.R. 54 Bom. 430 ; A.I.R. 1930 Bom. 201 ; 4 
I.T.O. 318). 

Commissioner op Income Tax, C.P. and Bbbar v. Sir S. M. 
Chitnayis [1932] (28 N.L,R. 206; 137 I.C. 772; 69 LA. 290). 

PuRAN Mad V. Commissioner op Income Tax, Punjab [1927] 
(2 I.T.O. 236). 

Q-rHiLE, J. — This is an application under Section 66 (3) of the 
Income-tax Act by the assessee whose application to the Commis- 
sioner of Income-tax has resulted in a refusal by the latter to state 
a case and refer it to this Court. The question at issue is whether 
the Income-tax Department has been correct in refusing to reduce 
an assessment on account of two items of bad debt claimed by the 
assessee. In one case the Income Tax Officer decided, and was 
upheld by his appellate authority, that the claim was premature, 
and in the other that the claim was too late. The Comxhissioner 
of Income Tax held that the decisions were supported by good 
reasons and that, as the questions were questions of fact, there 
was no case to refer to the High Court. 

2. The questions which the Income-tax Commissioner was 
requested to refer ran as follows : ' ^ >• 

“ 1. (a) Was not the assesses justified in writing off the debt 
of R. S. Chainsukh when he knew that the debt was irrecoverable ? 

(b) Was he bound to wait till the actual order for ‘discharge 
was passed when in the account year it had become clear that the 
balance of debt w’as irrecoverable ? ' 
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(o) Is not the assessee the sole jndge in deciding the question 
of irreopyerability of the debt ? 

“2 (a) Was not the assessee entitled under law to write off the 
debt of Dost Mohammad in the circnmstanoes of the case, when 
he lost all hope of recovery ? 

(b) Though the decretal debt was alive, could it be said to be 
too late to claim a deduction ? 

On the first point the assessee claimed his debt as a bad debt 
even before an order of discharge had been passed against the in- 
solvent, and it is contended that, as the case was quite hopeless 
and a very small dividend had been declared, the assessee was justi- 
fied in writing the debt off as a bad debt, even though no order of 
discharge had been passed, and in fact an order of discharge was 
passed shortly afterwards in the following year. It can hardly be 
said that the decision of the Income-tax authorities to consider the 
claim of a bad debt premature before the Insolvent had been dis- 
charged, is unreasonable. The other point related to a matter of 
a decree which the assessee had been attempting to execute. The 
decree was obtained in 1922, an application for execution was 
struck off as infructuous in 1932, and the bad debt was claimed in 
respect of the year 1934-35. Here the Income-tax authorities held 
that the debt should have been included in the accounts of 1932. 
The first amount is for Bs. 20,919-15-6 and the second for 
Be. 2,207. In the second case the point taken is more arguable 
than in the first: but nevertheless it cannot be said — and 
this is the only ground on which there is any hope of the 
application being accepted — that the decision is arbitrary and 
perverse. 

3. It has been established in the Oourts in India that the 
Income-tax Department is to be the Judge when a bad debt is to 
be written off. In Puran Mai v. Gommissioner of Inoome-taz (2 
LT.0. 236) MABTiNBAn, J., stated : 

“ 1 am of opinion that the Income-tax Officer must be the 
judge of the question whether or not a debt became irrecoverable 
in the year in which the assessee wrote it off, and that the matter 
is not one which depends on the choice of the assessee”. 

In the same case Baoob, J., stated: 

'* It lieS' npon the assessee to prove by evidence to the satis- 
faction of the Income-tax Officer that the debt became irrecoverable 
In the particular year in which the deduction is claimed. 

In Gomtnistioner of Income Tax, Bombay Pretidenoy v. Fafla- 
hadhas Murlidhar (I.D.B. 54 Bom. 430) it was held that the question 
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when a bad debt shonld be written off was one of fact, to be decid- 
ed with reference to the circamstanoes of each case, and that it was 
for the assesses to establish the facts by evidence. The opinion of 
the Judicial Commissioner’s Court, Nagpnr, was otherwise, and in 
Commissioner of Income-tax v. Sir 8. M. Chitnavie (26 Nag. L.E. 
36) it was held by a Full Bench that an assessee’s option to write 
off debts as bad is absolute both as regards the amount to be 
written off and the choice of time at which to do so. It was also 
held that the Inoome-tas authorities could not override the asses- 
see’s option in this matter. This opinion was emphatically over- 
ruled by their Lordships of the Privy Council in Commissioner of 
Income-tax, C. P. d Berar v. Sir S. M. Chitnavis (28 Nag. L.E. 
205). At page 212 their Lordships say : 

“ Whether a debt is a bad debt and if so, at what point of 
time it became a bad debt are questions which in their Lordships’ 
view are questions of fact to be decided in the event of dispute by 
the appropriate tribunal, and not by the ipse dixit of any one else ”. 
Lest it should be imagined that the “ appropriate tribunal ” would 
include a High Court, I would refer to the concluding portion of 
the judgment at page 214 where their Lordships state that the 
answer to the reference which was made to the Judicial Oommis-. 
sioner should have run ; 

“ The assessee has no ‘.option ’ of declaring debts bad. Whe- 
ther a debt is bad, and when it became bad, are questions of 
fact to be determined in case of dispute not by the assessee or by 
the exercise of any ‘option ’on his part'' but by the appropriate 
tribunal upon a consideration of all relevant and admissible evid- 
ence ” 

It is clear, then, that the questidta when a debt became bad is 
a question of fact to be determined by the Income-tax Depart- 
ment, and no reference against any such decision will lie. An 
attempt has been made by the learned counsel for the applicant to 
distinguish this very clear decision by ihe fact that the assessee's 
attitude was considered in the case of 8. M. Chitnavis as recal- 
citrant. That appears to me to be entirely beside the point, and 
although he may have declined to prove his ease by evidence, and 
their Lordships have held that the Income-tax authorities must 
consider relevant and admissible evidence, it has not been argued 
before me that any evidence whatever has been excluded. 

4. Findings of fact as to what is a bad debt and when a debt 
. became bad are matters which cannot be raised in a reference to 
this Court. An aiteinpt has been made in the language used in 
1—48 
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the points which the Commissioner of Income-tax was asked to 
refer to this Court to clothe these questions of fact in such a garb 
as to make them appear questions of law, which they are not. 
The resnlt is that the application must fail and it is accordingly 
dismissed with costs. I fix pleader’s fees at Bs. 40. 

Applioaiion dismisstd. 


[In thb Lahobb High Cohbt.] 
COMMISSIONEE OF INCOME TAX, PUNJAB 

». 

NAWAB SHAH NAWAZ KHAN. 

Sib Jambs Addison and Din Mohammad, JJ. 

December 14, 1937. 

Appeal — Enhanobmbnt op Assbssmbnt — Assbssbb Whb- 
iHBB Entitlbd to Withdbaw Appbal to Pbbvbnt Enhahob- 
MBNT — Appeal Fbom Assessment Undbb Section 84 — Enhance- 
ment of Assessment so as to Include otheb Items Which 
Had Escaped — Lbgalitt — Indian Income tax Act (XI op 1922), 
Sections 31, 34. 

It is not open to an assessee who has preferred an appeal to 
withdraw the appeal so as to prevent the Assistani Commissioner 
from enhancing the assessment. The Income Tax Act is a special 
piece of legislation and so far as it goes it is self -contained. 

But a notice issued imder Section 84 of the Income Tax Act 
pertains to those items only which have escaped assessment and it is 
not permissible to the Assistant Commissioner in an appeal from cm 
assessment made under Section 84, to add fresh items of income 
under different heads to the items already detected as having escap- 
ed, after the limitation prescribed by Section 84 has expired. 

The general power of an Assistant Commissioner under Section 
81 {8) (g) and (5) to enhance an assessment on appeal cannot he 
exercised so as to override the limitations imposed by Section 84. 

An assessment was made on June 88, 1988, for the year 1988- 
84. On Febructry 16, 1986, an additional assessment was made under 
Section 84 in reject of a su/m of Bs. 8,676. The assessee appealed 
against this order and during the pendency of the appeal the As- 
sistant Commissioner came to know that another item of Bs. 89,796 
had also escaped assessment and issued a fresh notice in respect of 
it on 18th February 1986. The assessee in the meanwhile applied 
for withdrawing the appeal: Held, that it was not open to the 
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assessee to withdraw the appeal ; hut the Assistant Commissioner 
had no power to enhance the income assessable under Section 3d so 
as to include the sum of Ms, 88,796, or to make a direction under 
Section 81 (3) (2>) so as to enable the Income Tax Officer to make a 
fresh assessment in relation to this sum. 

Gases referred to ; 

Ganbsh Das, In re [1927] (I.L.E. 8 Lah. 364 ; 100 I.O. 667 ; 
A.LE. 1927 Lah. 248; 2 I.T.O. 316). 

Ganga Sagab ». Bmpbbob [1929] (120 I.O. 436 ; 1930 A.L. 
J. 26 ; A.I.E. 1929 All. 919). 

JAGABNATH THBBANI V. OOMMISSIONBB 07 INOOHB TaK, 

Bihab & Obissa (1926 Pat. 408 ; 4 Pat. 386 ; 86 I.O. 777 ; 6 
P.L.T. 166). 

NaWAIi EjSHOBB EhABAITI LaL V. COHHISSIONEB 07 InoOMB 
Tax, Punjab (1936 Lah. 897 ; 38 P.L.E. 1107 ; 1936 I.T.E. 237). 

Nobth Bbitish & MbboanthiB Ins. Go., [1937] (1937 I.T.E. 
349 ; 41 G.W.N. 906 ; I.L.E. 1937, 2 Gal. 640). 

E. V. Inoomb Tax Sfboial Gokmissionbbs ; Elhhibsi, Ex 
parte (106 L.J.K.B. 769 ; 1986, 1 K.B. 487 ; 164 L.T. 198 ; 79 
S.J.941; 62 T.L.E. 143). 

STATEMENT OF CASE. 

Gase stated by the Gommissioaer of Inoome-tax, Punjab, 
under Section 66 (1) of the Indian Income Tax Act, in the matter 
of appeal pending against assessment of Nawab Shah Nawaz Ehan, 
for 1933-34 under Section 34 of the Act. 

2. It is sought to raise charge upon Money-lending Interest 
Income believed to have been received in the relevant “ previous 
year ”, 1932-33.. There was on 23rd June, 1933, an assessment 
which included some Money-lending Interest, but not anything for 
the transaction now in consideration. There was thereafter on 
16tb February, 1936, an additional assessment under Section 34, 
which brought in farther some alleged profits on dealings in Secu- 
rities. That assessment is pending appeal ; and it has appeared 
in course thereof that Interest-Income amounting possibly to Es. 
90,000 and odd was not returned in either assessment. The ques- 
tion which I refer of my own motion, seeking the guidance of the 
Gourt in a substantial difficulty of procedure towards raising the 
charge that ought to have been raised, is — 

“ Gan interest-income as described in the case be brought into 
charge : either by enhancement under Section 31 (3-a) of the Sec- 
tion 34 assessment which does not include any such Interest-in- 
come : or in fresh assessment to be directed under Sectjnn 31 (8-b) ?’* 
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Statement of Facts. — It is anfortanately neoessacy to refer to 
many difficnlties which are the result of slack and incompetent 
work; partly by employees of the Gonrt of Wards and partly by 
the Income-tax Officer, whose excase to me is that he relied 
apon the reliability of. the former. I shall make no comment 
upon this. 

4. From at least 1916-17, an assessment was made in the du- 
bioas style and status, “ Mamdot Estate, Individual.” It relates 
to an Estate which was in the Court of Wards, up to (it is said) 
31st August 1934. The assessment failed to specify the benefi- 
ciaries and charge properly under Section 41 of the Act : but pur- 
ported to take the whole income of the Estate-administration. So 
far as I can see, however, this brings in no present difficulty. 

5. The (sole or principal) beneficiary up to 1928 was the last 
survivor of the junior line descending from Qutub Din Ehan (the 
senior line being, it is said, “ disinherited ”). He died, and his 
widow (Begum Meharbano Ghulam Qatub-ud-Din Ehan) even- 
tually in 1934 made an agreement transferring the Estate to the 
representative of the senior line, namely the present assessee-ap- 
pellant. The transfer-agreement required certain cash payments 
to the Begum, which ace said to have been made in October, 1936. 
Ho other information as to the “ persons ” concerned has so far 
been obtainable ; but this is I think enough. 

6. The Court of Wards Account Code requires certain account 
books ; and the following were kept and have been in- evidence : — 

Cash Book (and Bank Pass Book). 

Begister of Government Security Investments. 

Begistec of Loans. 

The latter comprises personal ledger accounts of the bor- 
rowers (only). Gash receipts and disbursements ace entered ; 
and interest computations are made from time to time, but gener- 
ally only in relation to cash settlements. 

The assessee’s method of account has throughout been desofib- 
ed as, and certainly purported throughout to be cash. The Interest 
returned purported to be totalled from the attributions of Cash 
receipts to Interest, in the Debtors’ personal-ledgec : (there being 
apparently . no Interest Impersonal-ledger-folio in the books 
themselves). 

7i Interest on Securities, from Bank Deposits, aud from 
Ibtiding has throughout been returned and assessed. The classi- 
fications hate been extremely careless , and the two lattenr beads 
i^te'dsdatly been lamped together under *' Other Sourctes.” (The 
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present assessment puts the whole income under that head ; al> 
though on the face of it, what was being done was to bring in an 
alleged Bnsiness profit). Sometimes however, e.g., 1928>29, they 
were lumped under “ Business ” , and e.g., in 1932-33 the Money- 
lending was separated as “ Bnsiness”. 

The Money-lending is in fact extensive enough to be held in 
fact to be Business. The grounds of appeal on the assessment in 
present issue (which as above comprises only an addition for alleg- 
ed dealing in securities) includes no allegation of non-succession ; 
and it appears that as in 7 I. T. C., the present proceedings right- 
ly lie against the Nawab, as successor to the Money-lending from 
September, 1934. 

The assessment in issue is one made on 16th February 1935 
upon the Nawab, (see 6 1. T. G. 475) for 1933-34 on account 
1932-33. 

8. The official manager of the Court of Wards Estate during 
the material years was Ehan Bahadur Abdul Majd Ehan (now 
retired). He signed the original 1933-34 Beturn (and also the 
1934-35 Beturn, which as below is likewise incomplete). 

It includes under item 8, a sum of Bs. 5,805, being interest 
comprising three loan account attributions. (One of these was in 
account of Eanwar Jasjit Singh, against cash payment on 11th 
July, 1932. This borrower is concerned in the transaction now 
sought to be brought in ; but it is noted that this is a separate loan 
and a separate account ; and nothing in respect of this was in- 
cluded). 

The Income-tax Officer purported to examine the books ; but 
if he did so at all, did so most unsatisfactorily ; and he only includ- 
ed this amount as it stood in his assessment, dated 23rd June, 
1933, totalling Bs. 47,536. 

9. The 1934-85 Beturn was filed on 9th May, 1934, and simi- 
larly included Bs. 6,943 in which axe comprised sums of Bs. 642 
and Bs. 472 in the name of Bani Parbati Devi (which will be xe- 
verteid to below). 

This 1934-85 assessment was delayed. Eventually notice 
under Section 23 (2) issued for 14th February, 1936, to the Nawab 
-—the Income-tax Officer presumably knowing then that he had 
taken over the Estate. It seems that appearance was made by 
Mr. Sabir Hussain, who was and is the manager appointed by the 
Nawab. His express authority to act as attorney for the Nawab 
in Income-tax matters is not in evidence ; but has not been denied 
in the existing grounds of appeal. 
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The accounts were examined on that day for the Inoome-tax 
Officer by an Inspector who noticed that there had been in both 
this <md the earlier year^ profits on sales of Securities. He thought 
— wrongly in my view — that these were chargeable profits. The 
Income-tax Officer took ' up this matter, and did so with unfortu- 
nate disregard of proper office practice. His covering “ Order ” 
(Diary) Sheet reads — 

“Present, Eeturn under Section 84 has also been filed. 
Notice under Section 23 (2) served. Accounts have been exa- 
mined.” 

There is an acknowledgement slip for the Section 34 Notice ; 
on which the Income-tax Officer wrote, “ Served personally ” ; 
but neglected to get Sabir Hussain’s signature. There is a Porm 
of Beturn for 1933-34 in which Sabir Hussain has written the 
figure which the Income-tax Officer proposed to (and did) assess ; 
and there is a Notice under Section 23 (2) duly acknowledged 
(which can only have been for 1933-84, though it does not specifi- 
cally show the year). 

10. There are^two difficulties that arise from hie carelessness 
in this regard : — 

(a) In any further assessment stage, the Nawab may dis- 
claim the authority of Sabir Hussain to be served on his behalf, or 
to make Beturn on his behalf. I am unable to compel him to 
show his hand in this matter, and can only say that there is no 
evidence either way, of authority or no authority. 

This ground not having been taken in appeal, I do not think 
it could be taken in any later stage of this appeal itself ^ but it 
could in a fresh assessment. 

(If it be taken, I do not think actual delivery of the Section 84 
Notice to Sabir Hussain can be questioned. Apart from secondary 
evidence of the delivery, there is the Beturn : and although Oase 
Law (to which I need not here give more specific references) has 
held that Criminal or Penal action can be defended by requiring 
ptoof-of-servioe as well, I do not think such objection could be 
taken against assessment upon Beturn ; only possibly on the one 
ground common to both the Notice and Beturn, of no-authority). 

(b) There is no evidence as to the actual content of the 
Section 34 Notice, which may possibly be thought to affect the 
action proposed now to be taken. There is no Office Copy, and 
the assessee is said not to’ have preserved his copy. 

The form of Notice is not prescribed under the Buies, but it 
is actually provided by the Bule-making authority, in Porm I. T. 
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90 (Copies will be laid before the Court). Its opening phrases in- 
dicate the Class of Income alleged by the assessing ofGicer to have 
escaped ; and question may possibly be argued as to the effect of 
there being no evidence of this Notice in issue having specifically 
embraced this present Loan-Interest. 

In the first place (if the matter does arise), in my opinion the 
content of the explanatory and introductory entries in the Form 
does not affect the statutory provision about the additional assess- 
ment — if a Notice under Section 22 (2) is served accompanied by a 
Section 34 Notice, the additional assessment is at large and not 
restricted either by the extent of the Income-tax Officer’s initial 
knowledge of what may have escaped or his description of.it. 

In the second place, if the entry was enough to comprise pro- 
fits on dealings in Securities — which has not been challenged in 
appeal — it wonld be enough to comprise the profits of the business 
of Money-Lending. 

(Your Lordships will not be asked at this stage to resolve pos- 
sible contests of this kind ; but the nature and probable line of 
answer to the difficulties is noted, in explanation of reasons for 
seeking to take one or other of the courses now in contemplation), 

11. Appeal was filed in respect only of the Income Tax Offi- 
cer’s failure to isolate Interest-content of the Sale-profits, which 
was said to have been doubly assessed thereby. 

While it was still pending, the 1936-36 assessment began. 
This notice was addressed to the Nawab ; and his return was sign- 
ed for him by Sabir Hussain. No money-lending Interest was re- 
turned. A new Officer handled this case now ; and he looked in- 
to the books to see why this should be, and detected that there 
had been realisations in account Jasjit Singh, Parbt^ti Devi, which 
were ascribed to principal : but that this account was (in his view) 
wholly attributable to Bevenne, for reasons expanded below. He 
took Section 34 action for 1934-36 ; and Sabir Hussain admitted 
the sum in that regard, and it was assessed on 23rd November, 
1936 — Bs. 4,305. Now it was the terms of that account so treated, 
that has drawn the attention of the Assistant Commissioner, to the 
present matter, in this 1933-34, Section 34 appeal still then 
pending. 

(It may be noted, though it has no positive relevance, that 
there was in 1933-34 account another transaction wholly identi- 
cal in character with that now to be described : of which the In- 
come was likewise not brought into either of those 1934-36 Be- 
turns ; and which the Inoome-tax Officer failed to observe even 
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when be was looking through these acoounts as above. This has 
irretrievably gone out of assessability. The amount is less than 
Bs. 4,000 and it is not of much importance). 

12. Now the transaction that was discovered and is now 
sought to the brought in was this : On 14th January, 1928, the 
Estate loaned to Jasjit Singh and Madanjit Singh (of whom 
Parbati Devi is the widow) two lakhs, on mortgage of the village 
of Partapnagar. The deed fixed dates for instalment repayments, 
and their appropriation between Principal and Interest, biennially 
from July, 1980 ; but no such payments were made before 1938. 

Under date 21st October, 1931, the head of the Wards Ad- 
ministration (Pinancial Commissioner), “ sanctioned the sale of 604 
acres of land in Partapnagar for a total sum of Bs. 2,41,600 at Bs* 
400 per acre in favonr of the Mamdot Estate.” It is not in evid- 
ence why he was responsible in respect of the sale : but presum- 
ably he being concerned thus both with the sale and the purchase, 
the price fixed is likely to be fair value. 

The transaction was, however, only carried through or at any 
rate accounted by the assessee, on 10th February, 1988 ; when the 
account entry runs — 

Bs. 

Loaned ... 2,00,000 

Interest at 9 per cent, from 16th 
January, 1928, to 10th February, 

1983. ... 91,260 

Village Partabnagar, purchased for ... 2,43,100*. 

Bond executed for (to be paid in eight 
quarterly instalments with interest 
at 9 per cent.) ... 48,160 ' 

The further account on' that bond (taken to a new folio ) 

shows only : — 

Gash repaid, attributed 
to 



Principal 

Interest 


• Bs. 

Bs. 

7th July, 1938 

8,009 

542 

18th January, 1934 . 

626 

474 

28th March, 1934 

600 

... 

Total 

4,036 

1,016 


* Difbrence from figure above is not explained. 
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The interest column total is what the assesses himself inclnd- 
ed in Interest, for the 1984-85 (account 1933-34) assessment. The 
“ Principal ” column is what the Income-tax Officer added under 
Section 34 for that year. 

The amount now sought to be charged in 1933-34 (account 
1932-33) assessment is the above Bs. 91,250 : less the Bs. 4,035 
actually (though in my view erroneously) assessed in the following 
year. 

At this stage it would be improper to ask your Lordships to 
consider any contention about this quantum, equally with the 
matters in paragraph 10 above. 1 only record for explanatory 
reference why I think the above is the sum that is chargeable. 

The series of 1932 decisions of the Privy Council establish: — 

(a) Land thus taken over is an accountable receipt of money’s 
worth and the purchase price in account is good evidence of actual 
worth. 

(b) A renewal of liability by bond is not such. 

(c) In the absence of appropriation by the deeds or in account, 
the primary presumption is of attribution to Interest. 

I think in the present case (b) and (c) hang together, and show 
doubly that the whole accounted interest must be held to have 
been received within the money’s worth (Cash) receipt in excess 
thereof. 

13. In the appeal case, the Assistant Commissioner issued 
notice as to enhancement in the present regard (under Section 31 
(8) proviso). The appellant then filed application to withdraw the 
appeal. 

14. Opinion of the Commiuioner. — As in the United Kingdom 
case of (Beference at present available is “ Taxation ” : 11th 
January, 1936 (page 239), ex parte L. K. BlmMrst the attempt to 
withdraw cannot succeed in avoiding the issue. (This indeed seems 
to be an example of the kind of thing contemplated by the Judge 
therein). 

15. The provisions for raising charge on what has not been 
included in an assessment are : 

(i) Section 34 : — Bmpowering an Income-tax Officer to bring 
in what may have '* escaped assessment This is the only rele- 
vant provision for which any time-bar is specifically enacted 
(and it would have operated against this transaction on Slst March 
1985). 

(ii) Section 31 (3 a). — Bmpowering an Assistant Commission'er 
n disposing of an assessment-appeal, to “ enhance ”, 

1-49 
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(lii) Section 38— Empowering a Commissioner “ sabjeot to the 
provisions of the Act, to pass snoh orders as he thinks fit : provided 
that he shall not pass any order prejudicial to an assessee without 
hearing him, etc.’’ 

I do not know of any Case-law as to what is or is not “ en- 
hancement” but there has been a good deal in respect of the cross- 
relation of (i) and (iii) above. 

There is the group of cases ending with Dcy Brothers (Ran- 
goon 9th March, 1936), to the effect that if what an Income-tax 
Officer does is by way of revising his assessment, it is in excess of 
his powers and is not anything within Section 34. 

There are the cases which I summarised in stating 8 I.T.O. 
413 in which I opined that if what was sought to be brought in 
was some transaction that had, either deliberately or by error or 
inadvertence, not been brought in, that was to bring in something 
that had “ escaped assessment Your Lordships delivered dissent- 
ing judgments ; and the majority carried the dicta further than I 
had contended for, practically to the effect that any increase of 
quantum must be a bringing in of something that had escaped. 

Then there came the case of Nauoal Kishore (Lahore, 16th 
March 1936), where out of the Section 34 time-bar (but in eon- 
tinnons course of proceedings put before me by the assessee him- 
self), I did what the Lu Nyo group of decisions said an Income-tax 
Officer could not do within Section 34. 1 accepted that the 
Section 84 limitation applied to Section 38, if what was sought to 
be done by way of Section 33 was something that did lie in the 
scope of Section 34 ; but I had not anticipated so wide a scope for 
it as the majority gave in Madan Mohan Lai. I am not sure how 
far my express differentiation between what I did and the hand- 
ling of hitherto unevidenoed transactions, was pressed before your 
Lordships : but the conclusion in the judgment apparently was 
that it was actually something that was within Section 34 and was 
barred therefore. It is these two judgments together that 
leave me uncertain what view Your Lordships will take about 
“ enhancement.” 

16. I was informed that your Lordships were prepared to cer- 
tify appeal from yonr Navjal Kishore decision, if that were applied 
for. I did not apply as it is desired to make as little use of the 
prejudicial ” powers of the Commissioner as possible, and it 
seemed best to defer any possible contest about those until there 
has either been clarifying legislation, or a case of major financial 
importance arises. 
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Now the present difficulty turns upon whether any like limi- 
tation will be pnt upon the appellate enhancement powers. To a 
considerable extent, the arguments that have been used about the 
Section 83 powers which might well be thought to be in turns no 
less extensive than those in Section 32 wonld apply. The adminis- 
trative position necessitates my resisting any like cutting down of 
the appellate powers ; unless 1 am assured that the alternative 
recourse back to reassessment can be made use of. As this is an 
adjetival matter on which a wrong step will be irremediable, the 
issue is being put under Section 66 (1). 

17. As indicated by the question, two alternatives appear to be 
practicable, but they are mutually exclusive. 

The recourse to fresh assessment, to be directed under Sec- 
tion 31 (3b), presents some special difficulties in the present case, due 
to the errors of the Income-tax Officer ; and I would' wish to avoid 
being forced to it. But as a possible pis aller, it is contended for 
and as to this in my opinion — 

(a) if any assessment, whether under Section 84 or under Sec- 
tion 22 substantively, be reopened dnly in appeal, there is no legal 
bar to complete assessment of all the chargeable income that may 
be ascertained in snob re-assessment. 

(3) if that be not agreed to, at least on the re-opening of a Sec- 
tion 34 assessment, sneh reopened assessment must extend as fax 
as the scope of the original Section 84 Notice (which in my opinion 
as in paragraph 10 above is the same as (a) above). 

18. I would prefer the recourse to “ enhancement ” under Sec- 
tion 31 (3-a), but the difficulties possibly arising seem to be — 

{a) does the power of “ enhancement ” extend to bringing in 
a hitherto nnconsidered transaction ? 

(b) if it does, will Your Lordships apply the Section 34 time 
bar to it, in view of the fact that obviously it is something that 
would be within Section 34, and that bar has been extended to 
Section 33. 

19. In so far as intention of the legislature can be in judicial 
consideration, the following is all 1 can ascertain of the history of 
these provisions. 

The 1886 Act empowered the Oollector to deal with applica- 
tions for reduction of assessments made by him, etc. ; and his 
assessment powers under its Section 14 seem to be unlimited. 
The 1918 Act practically brought in our present provisions (its 
Sections 22, 28 and 26) ; butl can trace no preliminary discussions. 
There are some comments by the 1921 Oommittee (page clxxiii 
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of Sundaram's Commentary , 4th Edition). There was later a pro- 
posal to extend the Section 34 period : (page olxxxv, loo eit); but it 
was not adopted (the circumstances not appearing in the cited 
reference). 

20. Nor do I think the United Kingdom handling of the dis- 
covery of error provision can be usefully referred to. But the case 
cited in paragraph 14 above (and 29 T. C. 692 as to continuance of 
jurisdiction for additional assessment) may have a general and com- 
parative bearing. 

It seems to me to be a matter turning upon principles of re- 
strictive interpretation. On the one hand anything which tends 
to defeat due charge and thereby lay heavier burden upon more 
conscientious subjects of the Grown is to be resisted, and the party 
claiming the bar must put himself clearly in the four corners of 
it. On the other hand, when the Legislature does think it neces- 
sary to protect the party, he ought to have the full benefit of that 
protection. Which of these conflicting principles is paramount 
here? 

I do not see how the issue of what is fair and equitable can 
be kept out of this consideration : (though of course there are iso- 
lated dicta that can be cited both for and against such considera- 
tion). There obviously must be some limit to the time for which 
a man must be prepared to deal with account of his income ; and 
in the conditions of India I should personally be reluctant to exer- 
cise a power, even if it were given, to start up such inquiry more 
than two years after the end of the account. But when the ac- 
count is in live issue, and the evidence necessarily kept in hand, 
it seems to me that there is absolutely no justification for bringing 
in any limitation that is not clearly imposed. Accordingly the 
ad hoe exercise of Section 33 powers for Section 34 purpose might 
well be held barred thereby ; but I do not see either commonsense 
justification (in so far as machinery provisions are to be interpreted 
to make the Act effective as far as possible, not nullify it as far as 
possible), or specific verbal justification in the Act, for imposing 
such a bar upon the appellate authority. 

.Nor do I see how the scope of the appellate power, to “ en- 
hance” can be cut down to mean only mere revision of existing 
items. The term can be whittled down or extended, just as the 
rulings on Section 34 have ranged over the area marked by the 
two extremes in Your Lordships’ dissentient judgments on Madan 
MohOm Lai. It can be given an all-embracing meaning, or a 
narrow meaning. In my opinion, the intention, and the proper 
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interpretation, is to give it its widest meaning, to embrace any in- 
crease of gnantam assessed. 

21. Hence in my opinion : — 

I. The interest* income described can be brought into charge 
by the Assistant Commissioner under Section 31 (8-a). 

(and if your Lordships accept this, it will be unnecessary to 
give answer to the following) : and 

II. It can be brought into charge by the Income-tax Officer 
if he be directed to make a fresh assessment under Section 31 (3-b). 

S. M. Sikri for J . N. Aggarwal^ for the Commissioner. 

Malik Barkat Ali, for the Respondent. 

JUDGMENT. 

This is a case stated by the Commissioner of Income Tax, 
under Section 66 (1) of the Income-tax Act. The question pro- 
pounded by him reads as follows : — 

“ Can Interest-income as described in the case be brought 
into charge either by enhancement under Section 31 (3) (a) of the 
Section 34 assessment which does not include any such Interest- 
income : or in fresh assessment to be directed under Section 31 
(3-b)?” 

To this another question dealing with the withdrawal of the 
appeal before the Assistant Commissioner was added by this Court 
at the request of the assessee on which a supplementary statement 
of the case has been submitted by the Commissioner, 

The facts are these : On the 23rd June, 1933 an assessment 
was made on the Mamdot Estate for the year 1933-34, the account- 
ing ' year being 1932*83. On the 16th February, 1935, an addi- 
tional assessment was made under Section 34 of the Income-tax 
Act in respect of a sum of Bs. 8,67 5^ which the assessee was said 
to have earned from interest on securities. The assesses appealed 
against this order to the Assistant Commissioner of Income-tax, 
and while that appeal was pending, the Assistant Commissioner 
of Income-tax came to know that another item of income derived 
by the assessee from a certain mortgage transaction bad also 
escaped assessment in respect of which a fresh notice was issued 
verbally on the 10th and in writing on the 12th February, 1986. 
On the 10th February, when the Assistant Commissioner of In- 
come-tax gave vent to his thoughts that he was considering this 
additional item for assessment, the attorney for the assessee ver- 
bally naked for the withdrawal of the appeal and later implement- 
ed his verbal request by presenting an application, in writing. Oit 
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the 12kh February, 1936, however, the Assistant Commissioner, 
holding that the appeal could not be legally withdrawn, ordered 
that the assessee’s appeal would remain pending till it was decided 
whether he conld enhance the assessable income by a sum of 
Es. 88,796. It is in this connection that the reference has been 
made. 

Three questions arise for decision : — 

(1) Whether an appeal presented under Section 30 of the 
Income Tax Act can be withdrawn ; if so, whether the notice for 
enhancement could be legally given after the appeal had been 
withdrawn ? 

(2) Is the Assistant Commissioner legally competent to add a 
new item of income, after the expiry of the limitation prescribed 
in Section 34, when an appeal against an assessment made under 
that section is pending before him ? 

(3) Is the Assistant Commissioner competent to set aside the 
assessment made under Section 34 and direct the Income-tax 
Officer to make a fresh assessment including a fresh item of income 
after the period of limitation prescribed in Section 34 has expired ? 

Questions Nos. 2 and 3 are the same as propounded by the 
Commissioner, though expressed in different words. 

In our view all these questions must be answered in the 
negative. 

We take up question No. 1 first. The Income-tax Act is a 
special piece of legislation dealing with a special subject and so 
far as it goes it is self-contained. It will be seen that whereas 
the powers of a Civil Court ace vested in the Income-tax authorities 
by virtue of Section 37 of the Income-tax Act, they have been 
restricted to the particular matters dealt with in the body of the 
section itself. This clearly shows that in ail other matters the 
Income-tax authorities cannot exercise the power ordinarily vested 
in a Civil Court. Similarly, they are under no obligation to con- 
form to the procedure laid down in the Civil Procedure Code in 
respect of matters not expressly mentioned in Section 37. Aright 
of appeal under the Act has been conferred by Section 30 of the 
Income Tax Act and the method of disposing of appeals and the 
powers to be exercised in connection therewith have been clearly 
defined in Section 31 of the Income Tax Act. These powers, 
among others, include enhancement of the assessment. Nowhere, 
however, has it been mentioned that an assesses is at liberty to 
withdraw an appeal which has once been presented under Section 
SO of the Income Tax Act. If it were assumed that the power 
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of withdrawal of an appeal vested in an assessee on the general 
principles of law governing appeals, it would clearly nullify the 
powers of the Assistant Commissioner to enhance an assessment 
inasmuch as at any time that an assessee would be convinced that 
the Assistant Commissioner was disposed to enhance the assess- 
ment, he would withdraw the appeal and thus prevent him from 
proceeding any further with the matter. In other words, this 
would obviously lead to an absurd result. It is to avoid such an 
absurdity and similar other complications which might arise, that 
no power of withdrawal has been vested in the assessee. We are 
supported in our conclusion by B. v. Income Tax Special Commis- 
sioners ; ex parte Elmhirst, which lays down that an appeal against 
an assessment cannot be withdrawn. It is true that that judg- 
ment had been given under a statute which is not in force here, 
but the principles governing the question ate the same. In the 
words of Lord Wright at pp. 600-501 “ it would indeed be a curi- 
ous position if, notice of appeal having been given by that tax- 
payer in the hope of reducing his assessment, he should be able, 
when the information elicited shows quite conclusively that the 
assessment so far from being an overcharge, was an undercharge, 
to prevent the Commissioners from estimating or valuing or asses- 
sing his liability according to the true facts which have beeQ elicit- 
ed, or that they should be debarred from proceeding further to 

develop the facts so as to ascertain the true position 

Having a duty to examine the facts, they are bound to give effect 
to what appears to them to be the proper assessment to be made 
in view of those facts ”. We accordingly hold that the assessee 
was not competent to withdraw his appeal and in this view of 
the matter the second part of question No. 1 does not arise. 

Coming now to question No. 2. The material portion of 
Section 34 reads as follows : — 

“ If for any reason income, profits or gains chargeable to in- 
come-tax has escaped assessment in any year ....the 

Income-tax Officer, may, at any time within one year of the end of 
that year, serve on the person liable to pay tax on such income, 

profits' or gains a notice containing all or any of the 

requirements which may be included in a notice under sub-section 
(2) of Section 22 and may proceed to assess or re-assess such in- 
come, profits or gains ” 

It is obvious that under this section no income, if it has es- 
caped, can be touched after the period of limitation prescribed 
therein. On the one hand, this section arms the Income-tax 
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Officer with a special power to rectify his mistakes and to save the 
exchequer from any loss accruing from his negligence and on the 
other it protects the assessee against the arbitrary use of this sec* 
tion and sets a limit of time within which such mistakes can be 
rectified. Again, this section is confined to the items of income 
that have escaped and has no reference to the total income of the 
assessee. A notice issued under this section, therefore, pertains to 
those items only which have escaped assessment and to no others. 
If it was permissible to the Assistant Commissioner of Income-tax 
to add fresh items of income under different heads to the items 
already detected by him as having escaped, even though the limi- 
tation prescribed by Section 34 had expired, it would deprive the 
assessee of the protection afforded by Section 34. Ko doubt Sec- 
tion 31 empowers an Assistant Commissioner of Income-tax in 
general terms to enhance an assessment, but we do not consider 
that that power can be exercised irrespective of the limitations 
imposed by Section 34. 

One of the cardinal principles of the interpretation of statutes 
may be given in the words of Maxwell as follows : — 

“ It is an elementary rule that construction is to be made of 

all the parts together, and not of one part only by itself for 

the trqe meaning of any passage is that which (being permissible) 
best harmonises with the subject, and with every other passage of 
the statiate. Perhaps as a general proposition the words of a 
statute should be construed in accordance with the dictum of Lord 
Watson, who says with regard to deeds, in an unrecorded case, ‘ the 
deed must be read as a whole in order to ascertain the true mean- 
ing of its several clauses, and the words of each clause should be 
so interpreted as to bring them into harmony with the other pro- 
visions if that interpretation does no violence to the 

meaning of which they are naturally susceptible ”. 

In Ncmal Kishore SJtaraiti Lai v. Commissioner of Income 
Tax, Punjab, a Division Bench of this Court held that the Com- 
missioner when dealing with an appeal under Section 32 can pass 
orders only with respect to the subject-matter of the appeal and 
cannot suo motu proceed to enhance an assessment. It wonld be 
a curious state of affairs if what a Commissioner cannot do under 
Section 32, an Assistant Commissioner may be able to do under 
Section 31. 

In North British <t Merccmtile Insurance Oo., In re, a 
Special' Bench of the Calcutta High Court held that when an 
assesHee tightly objects to an assessment or re-assessment, the 
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powers of the Assistant Commissioner are limited to annulling it 
and do not extend to enhancing an assessment which the Income- 
tax Officer had no jurisdiction to make. 

In Jagarnath Therani v. Commissioner of Income Tax, Bihar 
£ Orissa a Division Bench of the Patna High Court held that 
under Section 31 of the Income Tax Act, an Assistant Commis- 
sioner of Income-tax has power to enhance an assessment made 
by an Income-tax Officer but he is not empowered to make a new 
assessment in appeal by adding new sources of income which were 
not the subject-matter of the appeal. 

On these grounds we have no hesitation in holding that in the 
circumstances of the present case the Assistant Commissioner is 
not empowered so to enhance the income assessable under Section 
34 of the Income-tax Act as to include the sum of Es. 88,796 
which has nothing to do with the subject-matter of the appeal 
before him. 

Similarly, the Assistant Commissioner of Income-tax cannot 
make any direction under Section 31 (3) (b) so as to enable the 
Income Tax Officer to make a fresh assessment in relation to this 
sum. If in such cases an Assistant Commissioner of Income-tax 
can bo considered to be empowered to do so, this would mean that 
he is empowered to override the express provisions of law as re- 
gards limitation provided for in Section 34 of the Income-tax Act. 
Had this been the intention of the Legislature it should have ex- 
pressed itself in clearer terms. An income which has once escap- 
ed cannot be assessed or re-assessed after the expiry of the period 
of limitation. See Oanesh Das, In re, and Qanga Sagar v. Em- 
peror. We, therefore, answer the third question also in the nega- 
tive. The assessee will get his coats from the Commissioner. 


[In xhb Lahobb Hioe oubi]. 

TULSI DAS NAGIN CHAND 
». ■ 

OOMMISSIONEE OB' INCOME TAX, PUNJAB, N.W.P. 
and DELHI PEOVINCBS. 

Sib Jambs Addison and Din Mohammad, JJ. 

March 1, 1938. 

Bbst Judombnt Assbssmbnt— Notiob to Pboduob Account 
Books--Bbi.bvanot op Books Called Fob — A Mattbb To Bb 
Dbtbbmihbd by Inoomb Tax Oppiobb- 
1-60 
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It it for the Income Tax Officer to determine wheat account 
hooJes and documents are necessary to enable him to make an esti- 
mate of the income of an assesseCf and an assessment under Section 
23 {4) cannot he held to be invalid merely because some of the ac- 
counts called for which were not produced were irrelevamt in the 
opinion of the assessee. 

If an Income Tax Officer after calling for the previous ac- 
counts relating to the various businesses of the assessee utilises the 
accounts produced by the assessee in making his estimate, it cannot 
be said that those accounts which were not produced by the assessee 
were not required for the purposes of assessment. 

What happens in a subsequent year cannot be taken to be a 
criterion for what should have happened in the previous year and 
if cm order made by an Income Tax Officer is not open to objection 
on any legal ground it cannot be set aside merely on the ground 
that in any subsequent year he himself or his successor did what he 
refused to do previously. 

Application under Section 66 (3) of the Indian Income Tax 
Act to require the Commissioner of Income Tax, Punjab to state 
the case of the applicant. [CiTil Mis. No. 654 of 1937]. 

Eirpa Bam Bajaj for the Assessee. 

J. N. Aggarwal and iS. ilf. Sikri for the Commissioner. 

ORDER. 

This is a petition under sub*section (3) of Section 66 of the 
Income Tax Act praying for the issue of a mandamus to the Com- 
missioner to state the case of the petitioner and to refer it to this 
Court. Originally eleven questions were formulated in the peti- 
tion but the petitioner’s counsel has now confined himself to the 
two questions stated below : — 

(1) Whether there has been any non-compliance with the 
terms of the notice issued to the petitioner under sub-section (4) 
of Section 22, and 

(2) Whether in view of the fact that the assessment for the 
next year was based on the same material in the account books 
which were produced before the Income Tax Officer, the Income 
Tax Officer and the Assistant Commissioner were legally compet- 
ent to assess the petitioner under sub-section (4) of Section 23.” 

The facts giving rise to the two questions propounded above 
are as follows. The assessee is a Hindu undivided family trading 
in hardware at Ludhiana and in the neighbouring States. He 
submitted the usual return fpt 1932-83 ou which he whs duly 
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assessed on 2ad November 1982. In the course of assessment pro- 
ceedings for the year 1938-34 it transpired that the assessee’s 
income for 1932-33 had escaped assessment and that it had further 
been assessed at a low rate. The Income-tax OfQcer, who was then 
dealing with the case, thereupon issued a notice under Section 34 
and called upon the assessee to submit a fresh return in relation to 
the assessable income. The assessee submitted a return but it 
was found to be incomplete. Thereupon, a notice under sub-sec- 
tion (4) of Section 22 was served on the assessee requiring him to 
produce all the account books relating to the various concerns in 
which the assessee was interested. With this notice only a partial 
compliance was made inasmuch as a large number of books dealing 
with the old accounts of certain concerns belonging to the assessee 
were withheld. Consequently the Income-tax Officer made an 
assessment to the best of his judgment under sub-section (4) of 
Section 23, but in order to arrive at the figure on which the assess- 
ment should be made, he referred to the account books which 
had been produced by the assesses and utilised certain materials 
appearing in those account books in arriving at his conclusion. 
The assessee made an application under Section 27 but the appli- 
cation was rejected by the Income-tax Officer on the 14th February 
1937, and an appeal against that order also failed. On a petition 
being made under sub-section (2) of Section 66, the Commissioner 
came to the conclusion that no issue of lawiarose and consequently 
dismissed the petition. 

The main contention of the assesses is that most of the books 
which were not produced were irrelevant to the enquiry and that 
even their absence had not been felt by the Income-tax Officer in- 
asmuch as he was in a position to make the assessment on infor- 
mation furnished by the account books which were actually pro- 
duced and that consequently it could not be said that that there 
was any non-compliance with the terms of the notice issued under 
sub-section (4) of Section 22. In support of his contention he has 
relied on 6 I.T.C. 142 ; but neither does the contention raised by 
the assessee appear to us to be sound nor does the authority relied 
on by him advance his case any further. 

Sub -section (4) of Section 22 empofreiEi the Income-tax Officer 
to serve on any persqn contemplated by the sub-section a notice 
requiring him to produce such accounts or documents as the In- 
come-tax Officer may require. Sub-section (4) of Section 23 en- 
acts that if any person /otfs to comply vnth all the terme of a notice 
istued under sub- section (4) of Section 82 ^ the Income-tax Officer 
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shall make the assessment to the best of his judgment. Reading 
these two provisions of law together the only conclusion that can 
reasonably be deduced is that it is the requirement of the Income- 
tax Ofdcer which is to be satisfied by the assesses under sub-section 
(4) of Section 22 and not what the assesses thinks the Income-tax 
Officer, should, in the circumstances of the case, have required. In 
other words, the final arbiter of what is required is the Income tax 
Officer and not the assessee. If, therefore, there is any non-com- 
pliance with any of the terms of the notice issued under sub-sec- 
tion (4) of (Section 22, the assessee makes himself liable to be 
assessed under sub-section (4) of Section 23. To put any other 
construction on the clear wording of the Statute as contained in 
sub-section (4) of Section 22 or subtsection (4) of Section 23 would 
amount to substituting the assessee for the income-tax authorities 
to determine what materials are necessary to be produced in order 
to enable the Income-tax Officer to arrive at a just estimate of an 
assessee’s income. This could never have been the intention of 
the Legislature while enacting these provisions. 

In 6 I. T. G. 142 the Income-tax Officer had based his assess- 
ment on the actual entries in the books produced by the assessee 
and had come to the conclusion that there was no extra income 
on which the assessee should have been assessed or that 
such income could have been discovered by the production of 
those books which had not been produced. Here, however, the 
circumstances are quite different and the Income-tax Officer has 
repeatedly observed that the profits have been concealed and that 
the non-production of some of the books required by him is deli- 
berate. That case, therefore, is distinguishable on the grounds stated 
above. It may be that, as remarked by the learned Judges in that 
case, “ the word, ' require’ really means require as a piece of rele- 
vant evidence *’ and that it does not mean “ that the Income-tax 
Officer should ask for documents or account books which he does not 
think to be relevant at all”; but, as observed in the same judgment an 
Income-tax Officer is entitled to call for documents which in Ms 
opinion would furnish him with relevant material for assessment of 
tax. It is a well-established rule of law that the income-tax 
authorities are the sole arbiters of fact and that the conclusions 
reached by them on questions of fact ate not liable to be disturbed 
by any outside authority. It would, therefore, be entirely for the 
Income-tax authorities to determine what evidence they consider 
relevant for the purposes of their enquiry and to contend that a 
certain piece of evidence which they considered to be relevant 
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was nofc relevant at all to the matter at issue would be in a way to 
encroach npon their domain. 

Similarly, if an Inoome>taz Officer, after calling for the pre- 
vious accounts relating to the various businesses conducted by the 
assesses, utilizes the accounts produced by the assessee in making 
his estimate, it cannot be argued that those accounts which were 
not produced by the assessee were not required for the purpose of 
the assessment. An Income-tax Officer may refer to the accounts 
produced in order to arrive at an estimate of the assessable income 
or he may look into the accounts in order to justify his conclusion 
as to the falsity of the accounts submitted by the assessee ; but, in 
our view, it is going too far to say that, if an Income-tax Officer 
utilized any account books in arriving at his estimate, those were 
the only relevant accounts which were necessary for his purpose 
and that he was not justified in asking for any other account books. 
The withholding of some of the account books which the assessee 
in this case had been called upon to produce amounted, therefore, 
to a non-compliance with the terms of the notice issued under 
sub section (4) of Section 22 and entailed all the penalties laid down 
in sub-section (4) of Section 23. In support of this conclusion 
reference may be made to 3 I.T.G. 297. 

The second question can be disposed of on the short ground 
that what happens in a subsequent year cannot, be taken to be a 
criterion for what should have happened in the previous year, and 
that if an order made by the Income Tax Officer is not open to 
objection on any legal ground, it cannot be set aside merely on the 
ground that in any subsequent year he himself, or his successor, 
did what he refused to do previously. 

We, accordingly, answer both the questions suggested by the 
assessee in the affirmative and dismiss this petition. The Commis- 
sioner will however, get his counsel’s fee from the assessee which 
we estimate at Bs. 60. 


Afplication dumissed. 
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[In thb Allahabad High Cotjbt]. 

GANESH LAL AND SONS, JEWELLEES, AGEA 

V. 

COMMISSIONER OP INCOME TAX. 

CoLLisxBB, J., and Bajpai, J. 

Pebrnary 14, 1938. 

Plat Baxb Assbssueni — Aooottni Books Eejboied — As- 

SESSMBNI AT PlAT BaTB — AmODNT OP RATB NoT a’ QUESTION OP 
Law — Vbet Hioh Eats Not Suppioibnt Qbound Pob Ebpbb- 
bnob — Jbwbllbbt — High Rate op Pbopits — Indian Income Tax 
Aoi (XI of 1922), Sees. 13, 66. 

TJndtr Section 18 of the Indian Income Tax Act, the Income 
Tax Officer is entitled in his discretion to reject the assessee’s books 
and if he resets the books and the principle of flat rate thereby be- 
comes applicable, the amount of such rate is entirely in his discre- 
tion and is not a matter of law which can be referred to the Sigh 
Court. 

The mere fact that a high rate of profits has been applied will 
not by itself warrant the Sigh Court in directing the Commissioner 
to state the case. 

[The Sigh Court refused to require the Commissioner to state 
the case though profits were assessed at a flat rate of 80 per cent, 
of the sale proceeds, and with regard to the sale of a particular 
piece of jewellery the profits were assessed at 80 per ceni,'] 

Cases referred to : 

Pbbozb Shah v. Commissionbb op Incomb>iax, Punjab 
[1938] (60 I.A. 326 ; I.L.R. 14 Lah. 682 ; 1933 LT.R. 219 ; A.I.R. 
1983 P.G. 198 ; 7 I.T.C. 26 : on appeal from 1981 LL.E. 12 Lah. 
166; 6 I.T.C. 198). 

Pbbozb Shah «. Commissionbb op Inoomb-xax, Punjab 
[1930] (4 I.T.C. 816). 

Application under Section 66 (8) of Indian Income-tax Act 
to direct the Commissioner of Income-tax, U. P. to state a case. 

Bin Bayal (for whom Q. 8, Pathak) for the applicant. 

N. P. Asthana for the opposite party. 

JUDGMENT. 

Colusibb, j. — T hese are two applications under Section 66 
(8) of the Indian Income-tax Act requesting this Court to direct 
the Commissioner of Income-tax to state a case for the decision 
of this Court. 
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The assessees are a firm at Agra known as Ganeshi Lai and 
Sons. They are dealers in jewellery, embroidery, cnrions and 
object* d'art of various kinds. One of these applications relates to 
the year 1933-34 and the other relates to the year 1934-36. They 
can be disposed of together, as was done by the Assistant Commis- 
sioner and by the Commissioner. 

The questions upon which we are asked to direct the Commis- 
sioner to state a case are as follows ; 

(a) Whether in view of the facts of the case the stock valua- 
.tions should not have been accepted and whether the books could 
be legally rejected and an estimated profit could be rightly made 
on percentage basis under Section 13 of the Act ? 

(b) Whether the fiat rate 30 per cent, was rightly taken by 
the learned Inoome-tas Officer for estimating net profit (less in- 
terest on borrowed capital) when the evidence before him in 
the shape of the books showed an average gross profit of 15 
per cent? 

In connection with Case No. 641 of 1936 we are also asked to 
have the question referred as to whether the rate of 60 per cent, 
which has been applied for the purpose of estimating the net pro- 
fits of a particular article of jewellery was justified. 

The facts are simple enough and are not in dispute. The gross 
sale proceeds for 1933-34 were Bs. 1,66,187 which included 
Bs. 70,000 on account of a pearl necklace. For 1934-35 the gross 
sale proceeds amounted to Bs. 2,41,781 which included Bs. 78,696 
on account of a commodity purchased in partnership with another 
party. 

It may be mentioned that in March, 1931, the assessees for 
the first time valued their stock and prepared a stock book, accord- 
ing to which the total value of the stock in trade was approxi- 
mately Bs. 14,00,000. The returns submitted by the assessees for 
the years in dispute showed a loss, but they were not accepted by 
the Income-tax Officer. He did not accept the stock valuation 
and he had also refused to accept it for the previous year, t.e., 
1932-33. Before rejecting it in respect to 1932-33 he selected 62 
articles, 21 being from the jewellery department and 41 from the 
cloth and embroidery department and he asked the assessees to 
prove their cost. The assessees were only able to prove the cost 
of 14 out of the 41 items from the cloth and embroidery depart- 
ment ; and as regards the items from the jewellery department, 
the assessees filed a statement in respect to 9 of those items only, 
bnt were unable to establish the correctness of that statement. 
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Thereapon, the Income-tax Officer assessed profit at the rate of 30 
per cent, of the sale proceeds ; and he adopted the same principle 
in respect to the years 1933-34 and 1934-36, except as regards one 
article relating to the year 1933-34. This was a pearl necklace 
consisting of 109 pearls which had been sold to an American for 
Bs. 70,000. According to the stock book, the valne of this article 
was Bs. 45,000 bnt the Income-tax Officer did not accept this 
valnation and assessed the profits from it at 60 per cent of its sale 
proceeds. He accepted the profits disclosed by the assessees in 
respect to the commodity which had been pnrcbased in partner- 
ship with another party in respect to the year 1934-35. 

For the year 1933-1034 the Income-tax Officer' assessed the 
business income at Bs. 12,926 and income from property at 
Bs. 3,828. For the year 1934-36 he assessed the business income 
at Bs. 31,311 and income from property at Bs. 4,563. These 
figures were arrived at after making allowance on account of the 
interest on borrowed capital. Deductions were then made from 
these amounts on account of insurance premia. 

The assessees appealed to the Assistant Commissioner of 
Income-tax but the appeal was dismissed. An application was then 
made to the Commissioner of Income-tax under Section 66 (2) of 
the Act requiring him to refer certain questions for the decision of 
this Court, but that application was disallowed by the Commis- 
sioner who was of opinion that no question of law arose from the 
order or decision of the Assistant Commissioner. 

Learned counsel for the assessees contends that questions of 
law do arise and he asks us to direct the Commissioner to state a 
case accordingly. He says that when the stock book of the asses- 
sees was prepared, the value of articles recently purchased was 
entered therein according to the invoices; but as regards old 
family heirlooms and articles of little intrinsic, bnt high artistic or 
sentimental, value the assessees had to appraise them according 
to the market prices as recognized and accepted among wholesale 
dealers. He pleads that it was open to the assessees to put a 
valuation upon these articles to the best of their judgment and 
that the authorities are not entitled to object to such valuation so 
long as the total valuation does not exceed Bs. 14,00,000, which is 
said to be the total valne of the stock in trade and in respect of 
which there is apparently no dispute. He argues that the assessees 
ate at liberty to distribute this Bs. 14,00,000 among the various 
articles as they please and that there can be no objection on behalf 
of the Income-tax authorities in respect to the valuation thus 
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allocated to any particular item so long as the whole does not ex- 
ceed Bs. 14,00,000. 

What we have to consider is whether this contention gives 
rise to any question of law. In Feroze Shah v. Commissioner of 
Income Tax^ Punjab and N. W. F. Province (1931) a flat rate of 
profit of 32^ per cent had been applied. A similar rate had been 
applied in the two previous years without objection and it did not 
appear that the accounts for the year then in question were main- 
tained on a different system. A Bench of the Lahore High Court 
observed : 

“ Assuming, however, for the moment that no regular method 
of accounting was employed, it has not been shown in what parti- 
cular manner the Income-tax Officer acting under the proviso (to 
Section 13) has failed in his computation of the profits. The matter 
is entirely within the discretion of the Income-tax Officer and un- 
less it can be shown that such discretion had been illegally or 
arbitrarily exercised no point of law can possibly arise ”. 

In Feroze Shah v. Commissioner of Income-tax, Punjab and 
N. W. F. Province (1933) a flat rate of 32} per cent, on sales was 
applied since the rate of profit could not be deduced from the books. 
A similar rate had been applied in the two previous years and no 
objection had been made. At page 384 their Lordships of the Privy 
Council observe : 

“ With regard to the flat rate of 32} per cent., their Lordships 
are in agreement with the judgment of the High Court on that 
head. The principle of assessment at a flat rate not being contest- 
ed, its amount must be for the Income-tax Officer to determine”. 

Under Section 13 of the Act the Income-tax Officer had dis- 
cretion to accept or reject the assessees ’ books, and he rejected 
them. There is nothing apparently unreasonable or arbitrary in 
applying the rate of 30 per cent, npon sale proceeds, especially 
when no objection to the application of such rate for the year 
1932-33 was made. If we think — as we do — that the Income-tax 
departtbent was entitled in its discretion to reject the books and if 
the principle of a flat rate thereby became applicable, the amount 
of such rate was entirely in the discretion of the Inco.me-tax 
authorities, as held by their Lordships of the Privy Council in the 
case above referred to. 

There remains the question of the pearl necklace. Prima 
facie the rate of 60 per cent, appears to be high; but in the absence 
of anything to suggest the contrary, we must assume that the 
Income-tax authorities used their discretion reasonably and not 
l-si 
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arbitrarily and that their appraisement of the value of the article 
was based on their experience in snoh matters. In Snndaram’s 
Law oj Incoim-tax, Eonrth Edition, at page 476, the learned 
author says : 

“ The basis of flat rates is obviously the previous practice and 
experience of the Department in regard to similar trades.” 

The Inoome>tax Officer in the present case did not believe the 
assessees’ assertion that they were unable to say what the pearls 
had cost them. He also observes : 

“ As far as pearls are concerned, the value of a necklace is 
determined by the maching of the pearls contained in it. Well- 
matched pearls of comparatively low cost may make up a necklace 
of much greater value than ill-matched pearls of greater value 
would do. The margin of profit is thus very great, and I think it 
may be anywhere between 20 per cent, and 80 per cent. Eor the 
matter of that it may be even more. In any case, as I mentioned 
above, the dealer has to know what it actually cost him to make a 
necklace in order to enable him to fix a price for it.” 

The Assistant Commissioner in the course of his order says ; 

” The Income-tax Officer was, therefore, guite justified in hav- 
ing applied a rate, and the rate 60 per cent, applied to the sale of 
this precious piece of jewellery does not appear to be at at all ex- 
cessive. It is to be noted that rates of profit are generally high in the 
case of articles of luxury, and they are very much higher in the case 
of jewellery, and particularly of a piece of jewellery of this nature.” 

The Assistant Commissioner might have added that the rate of 
profits is often exceptionally high where the vendee is a rich 
American. In any case, the mere fact that a high rate of profits 
has been applied will not by itself warrant this Court in directing 
the Commissioner to state a case. Moreover, it is to be observed 
that in their application to the Commissioner under Section 66 (2) 
there was no request to him to refer to this Court any question as 
regards the rate of 60 per cent, which had been applied in respect 
to this pearl necklace ; the application was concerned exclusively 
with the flat rate of 80 per cent, which had been applied in respect 
of other articles. 

For the reasons given above we are of opinion that no ques- 
tion of law arises out of the order or decision of the Assistant 
Commissioner and we accordingly dismiss these two applications 
with costs. Counsel for the Department is entitled to Bs. 76 as 
his fee in each case . He should file his certificate within six weeks. 

Application dismisecd. 
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[In thb Calootta High Ootjbt.] 

B. K. PAUL & CO., In re. 

Sib Habobd Dbbbtshibb, C. J., Ehundehab, J., and 
Mgehbbjba, j. 

Febrnary 24, 1988. 

Loss — SUOOBSSION TO BtTSIHBSS — BxrsiNBSs Ebstjlting in 
Loss — Tbansfbbob’s Bight to Set off Loss Against Othbb 
Inoomb — Effect of Tbanbfbb Aftbb Expiby of Assessment 
Ybab — Income-tax Act (XI of 1922), Ssos. 14, 26 (2). 

The assessees, a Hindu imdivided family pwned real property, 
seourities, shares and some 1 7 businesses. During the accounting 
year 1938-88, the assessees received income from realproperty, secur- 
ities and shares hut there was a loss of Bs. 8,18,682 in the businesses. 
The assessees were not assessed during the year 1988-84 owing io some 
delay on the part of the Department, but were assessed on Septem- 
ber 88, 1984. Meanwhile, on April 14, 1984, 16 out of the 17 busi- 
nesses were transferred to 4 new limited companies and the Income- 
tax Department refused to allow the assessees to set off the losses 
incurred in the 16 businesses against their other income on the 
ground that under Section 26 {8) as the businesses had been transfer- 
red the successors in business, viz., the four companies, could alone 
be assessed in respect of these businesses and so they alone could 
claim the right of set off. 

Held, that as there were no profits to be assessed in respect of 
the 16 businesses Section 86 (8) had no application to the ease and 
the assessees were entitled under the provisions of Section 84 (1) to 
have the losses in respect of these businesses set off against their 
other income.* 

Mhehbbjba, j. — It is not necessary in order to attract the 
operation of Section 88 {8) that the succession must take place with- 
in the year of assessment. But if there is no profit in the business 
transferred in respect of which an assessment could be made on the 
successor Section 86 (8) does not come into operation at all. 

Gases referred to : 

COMMISSIONBB OF INOOMB-TAZ, MaDBAS V. BEST & Oo. [1931] 
(I.L.B. 65 Mad. 832). 

OoMuissioNBB OF Inoohb-tax, Madbas V . Naohaii Aohi 

[1933] (I.L.E. 67 Mad. 367 ; 1983 I.T.B. 32; A.I.B. 1934 M. 63). 

* [Note: — The Income- tax Amendment Bill, 1938, removes all 
donbts by providing that in the case of snooession to business only 
the person incurring the loss oan set it off: See Sec. 17 (2) — Ed.] 
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BhOQXLAIi HaEGOVINDAS PATBIi V. COMMISBIOBBB OP Inoomb- 
TAX, Bombay [1937] (1937 LT.E. 666; 9 LT.0. 110). 

MaBABAJA op DABBEABOA V. COMMISSIOBBB OP Iboomb-iax 
[1934] (1 LA. 312; 1934 LT.E. 346; 13 Pat. 637). 

Eam Eaeha Max & Sons v. Gommisbionbb op Incomb-iax, 
Punjab [1937] (I.L.E. 1937 Lah. 326 ; 1937 I.T.E. 137). 

Case stated by the Commissioner of lnoome>tax, Bengal, un- 
der Section 66 (3) of the Indian Income-tax Act. 

STATEMENT OF CASE. 

if 

“ As directed by Their Lordships, the Hon’ble the Chief Jus- 
tice and the Hon’ble Mr. Justice Panobbidoe in their order, dated 
the 30th July 1936, passed under Section 66 (3) of the Income-tax 
Act, t^e following statement of case has been drawn up and is 
submitted for their Lordships’ decision on the following question 
of law as stated in that order : — 

“Where an assessment proceeding for 1933-84 is started but not 
completed during that year and during its pendency in the next 
year the assessee hitherto carrying on business is succeeded in such 
capacity by another person, whether set off under Section 24 of 
the Indian Income-tax Act for the loss sustained in that business 
during the year 1932-33 can be claimed by the assessee or whether 
such set off will be allowable only to the successor.” 

2. Facts of the case. — The matter arises out of an assessment 
made for the year 1933-34 on Messrs. B. K. Paul and Company, a 
Hindu undivided family, on the income of the year of account 
Bengali 1339 which ended on the 13th April 1933. The sources 
of income on which the assessment has been made are — 

(1) Hoose property. (2) Interest on securities. (3) Dividends. 
(4) Shares in partnership concerns. (6) Other sources. 

In previous years this Ehndu undivided family, that is, the 
assessee had been assessed, among others, on income from business, 
and up till April 1934 the assessee bad 17 different businesses owned 
in their entirety by this Hindu undivided family as such. The 
names of these 17 different businesses are given below ; — 

Name of Business. Nature of Business. 


1. 

B. K. Paul and Son 

Head Office. 

2. 

B. N. Paul and Brothers 

Wine Business. 

3. 

B. E. Paul and Son 

Dentists. 

4. 


Opticians. 

6. 

ft 

Watches. 
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6. 

B. E. Paul and Son 

Edward Industrial 

Works (Soti-food). 

7. 

I) 

Crreat Homeopathic Hall. 

8. 


Ayurvedic Pharmacy. 

9. 

>» 

Printing Press. 

10. 


New Medical Hall. 

11. 

n 

Ehograputty Branch. 

12. 


Compounding Department. 

13. 

)) 

Besearch Laboratory. 

14. 

ij 

Agency Department. 

15. 


Eagle Chemical Works. 

16. 

Bhntnath Paul and 



Brothers 

Tonic Department Branch. 

17. 

Jagat Chandra Dhar 



and Company. . 

Chittagong Branch. 


Besides the above businesses the assesses had partnership in> 
terest among others ih the following partnership concerns : 

a 12 annas share in B. N. Paul and Company and a 7 annas 
share in M. B. Paul and Company. 

There are other partnership concerns in which the assessee is 
interested, but so far the present case is concerned, it is only 
the above two partnerships which would come in for discussion. 

3. On the llth April 1934 the four following private limited 
companies were formed and the business activities of the 17 busi- 
nesses mentioned before were taken over on the 14th April 1934 
by these limited companies in which the shareholders are the mem- 
bers of the Hindu undiyided family : — 

(1) Messrs. B. K. Paul and Company, Limited. (2) Messrs. 
B. K. Paul and Company (Besearch Laboratory), Limited. (3) 
Messrs. B. E. Paul and Company (Agency) Limited. (4) Messrs. 
B. E. Paul and Company (Edwards Tonic) Limited. 

The Income-tax Officer treated all these 17 businesses, as 
having been taken over frojm the Hindu undivided family by these 
limited companies. The Assistant Commissioner of Income-tax, 
however, in appeal found that the last of the 17 businesses, vin., 
Jagat Chandra Dhar and Company, the Chittagong branch, was 
not so taken over by the limited companies, but remained the 
property of the Hindu undivided family as such and accordingly, 
by his appellate order, dated the 2Srd January 1935, he allowed the 
loss sustained in respect of the Chittagong branch to be set oft 
against the assessee’s total income ; such loss was ascertained to be 
Bs. 4,635. 
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4. In respect of the assessment year 1983-84 for the income 
of the year 1339 B. S., the assessee had filed his return on the 6th 
December 1933 showing the following details : — 

2. Interest on securities (including 4,709-6-4 including 

debentures already taxed). 2,608-13-0 interest 

on securities for 
business. 

3. Interest on securities of the 

Government of India or of 
Local Governments declared to 
be income tax free. 

4. Property as shown in detail in 

Schedule A. 1,16,024 6 6 

6. Business, trade, commerce, manu- 
facture, or dealing in property, 
shares or securities (detailed as 

in note 6). 2,16,073 14 7 

Loss 

6. Profession 

7. Dividends from Companies (net) 6,096 0 0 

8. Interest on mortgages, loans, fixed 

deposits, current accounts, etc. 

9. Ground rent 

10. Any source other than those men- Shall 

tioned above including any income submit 

earned in partnership with others. hereafter 

Total 1,16,024 6 6 

Loss 2,18,682 11 7 

26,682-6'0 Net Loss 
' 1,03,668-6-1 

It is not cleat how the figure of net loss of Bs. 1,08,668-6-1 
shown in the return was arrived at. Pursuant however to a 
notice under Section 22 (4) of the 4ct, dated the 16th Pebrnary 
1984, the assessee produced his account books and it appears from 
the order sheets of the case that the accounts were under examin- 
ation between the period 7th March 1934 to the 16th September 
1934, this delay being primarily due to the inability of the asses- 
see*^ representative to appear on the dates fixed and also, to some 
extent, -4^ the fact that the Income tax Officer who had partly 
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dealt with the matter some time ap to the middle of May 1934 was 
snoceeded about that time by another Income tax Officer who on 
an examination of the account books and other materials placed 
before him from time to time by the assessee made the assessment 
on the 28th September 1934 on a total income of Bs. 1,38,229. 

6. Before the Income Tax Officer the assessee put forward the 
claim that loss to the extent of Bs. 2,16,073-14>7 referred to in his 
return accrued to the assessee as the Hindu undivided family and 
not to the limited companies and as such this loss should be con- 
sidered as a legitimate set off against the total income of the asses- 
see, the Hindu undivided family. The Income tax Officer in making 
the assessment did not treat the loss as having accrued to the 
Hindu undivided family by reason of the provisions of Sec- 
tion 26 (2) of the Act, the business having been found to have 
been transferred to the limited companies at the time of the asses- 
ment and computed the assessee’s total income at Bs. 1,88,229 
without taking into account the losses from the said businesses. 
A regards the two partnership concerns the Income-tax Officer 
allowed a set oft of 12 annas share of loss in B. N. Paul and Com- 
pany amounting to Bs. 4,603 and included 7 annas share of profit 
in M. B. Paul and Company of a sum of Bs. 2,035. It was claimed 
at the appeal stage that as at the time of the assessment the Hindu 
undivided family had become the sole owner of these two partner- 
ship concerns, the entire loss in the first and the whole of the 
profit in the second should have been taken. This claim was not 
made at the assesment stage. Further the assessment of the 
partnership business styled B. N. Paul and Company for the year 
1933-34 had already been completed on the 14th October 1933 on 
a loss of Bs. 6,138. The share of the Hindu undivided family 
being 12 annas, a proportionate loss amounting to Bs. 4,603 was 
set off in the assessment of the Hindu undivided family made by 
the Income tax Officer in September 1934. Again as regards the 
partnership business styled M. B. Paul and Company also the 
assessment for the year 1933-34 had already been made on the 16th 
October 1934 on an income of Bs. 4,652. The share of the Hindu 
undivided family being 7 annas the Income-tax Officer took the 
proportionate figure to be Bs. 2,035. These two assessments (made 
on the 14th October 1983 and 16th October 1933) were not appeal- 
ed against and were therefore final. As said before the present 
claim was not made at the assessment stage. The Income tax 
Officer, therefore, did not and could not reopen the assessments 
and take in the assessment of the assessee Hindu undivided family 
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any amoant other than the proportionate figures of loss and profit 
of the aforesaid partnership concerns. 

6. The assessee's appeal against this non-inclusion of losses 
with respect to the said 17 businesses (excepting the last one as said 
in paragraph 3 above), as also his claim in respect of the two 
partnership concerns proved infructuous. His application under 
Section 66 (2) of the Act was also rejected and on his applying to 
their Lordships under Section 66 (3) their Lordships’ direction 
was to sabmit a statement of case in respect of the question of law 
stated in paragraph 1 above. Before the Income tax Officer the 
contention raised by the assesses was that there was no succes- 
sion, that there had been no transfer of the property of the asses- 
see to the limited companies and that the original assesses (Hindu 
undivided family) still being in existence no question of succession 
arose. But at the later stages, i.e., in appeal before the Assistant 
Commissioner and before the Commissioner the assesses withdrew 
from' that position, and, while admitting that there had been a 
succession, argued that in the circumstances of this case, not the 
succeeding companies but the assesses, Hindu undivided family, 
should be assessed on the results of the businesses carried on in the 
year of account. 

7. Opinion of the Commissioner. — The answer to the question 
will in my humble opinion very much depend upon what cons- 
truction is put upon Sections 26 (2) and 24 (1) of the Indian 
Income tax Act. Section 24 (1) lays down that “ Where any 
assessee sustains a loss of profits or gains in any year under any 
of the heads mentioned in Section 6, be shall be entitled to have 
the amount of the loss set off against his income, profits or gains 
under any other head in that year.” The term “ assessee ” is de- 
fined in Section 2 (2) to mean a “ person by whom income tax is 
payable”. In my opinion, the use of the word ” assessee” in Sec- 
tion 24 (1) is significant. The section does not say that where any 
person sustains a loss he shall be entitled to have the amount of the 
loss set off against his income, etc. It speaks of an * assessee ’ sus- 
taining a loss of profits or gains. In my opinion the section allows 
set off only to the person who would have been the assessee had 
there been profits or gains under the head under which he had sus- 
tained a loss. The present assessee is the Hindu undivided family. 
There has been loss of profits in the relevant year under the head 
business in respect of the sixteen businesses abovemen tioned. 
The Hindu undivided family can claim set off for this only if this 
family would have been the person liable to pay income tax in 
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respect of the profits or gains of these businesses, had there been 
profit, instead of loss, in these bnsinesses daring the particular 
year. 

The question therefore is who would have been the assessee in 
case there were profits or gains of these businesses. Admittedly 
the Hindu undivided family hitherto carrying on these businesses 
was succeeded in such capacity by the limited companies above 
named and it is an admitted fact that such succession took place 
daring the pendency of the present assessment proceedings. Sec- 
tion 26 (2) enacts : — 

“ Where at the time of making an assessment under Section 
23 it is found that the person carrying on any business, profession 
or vocation has been succeeded in such capacity by another person, 
the assessment shall be made on such person succeeding, as if he 
had been carrying on the business, profession or vocation through- 
out the previous year, and as if he had received the whole of the 
profits for that year.” 

It has been held by their Lordships of the Privy Council in 
the case of Maharajadhiraj of Darbhanga v. Commissioner of In- 
come Tax, Bihar and Orissa, (61 1.A. 312) that the expression ” at 
the time of making the assessment ” means “ in the course of the 
process of assessment.” This course of assessment commences when 
notice under Section 22 is served, and continues until some order 
of assessment is made. The succession in the present case admit- 
tedly took place within such coarse of the process of assessment. 
According to the plain language of the section therefore, the assess- 
ment shall have to be made on the person succeeding as if he had 

been carrying on the business throughout the previous 

year. The section thus makes it obligatory on the part of the 
Income-tax authorities to make assessment on the person succeed- 
ing. In this connection I would respectfully invite their Lord- 
ships’ attention to the following observations of Bbaslbt, G.J., in 
the case of the Gomrmssioner of Income Tax, Madras v. Best and 
Company, Limited, (65 Mad. 882) : — 

“ Section 26 was designed tor the purpose of making some- 
body assessable to income-tax and the whole scheme of the Act is 
not to assess two people at the same time but is to find somebody 
who is either properly assessable or more conveniently assessable ; 
and what Section 26 (2) says is that where a person who was not 
the former owner of a company is found to be owning that Com- 
pany in the year of assessment that person is to be assessed. That 
is not only a convenient ooqrse bqt scsm? tp me to be a just one, 
I— Si 
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Upon whom the burden is ultimately to fall is a matter of arrange- 
ment between the vendor company and the purchaser company.” 

The Bombay High Court had occasion to consider a similar 
question in a very recent case (decided on the 17th October, 1939) 
namely, the Oommissioner of Income Tax, Bombay v. Bogilal 
Sargovandas Patel. In this case also there was succession with, 
in the meaning of Section 26 (2) and their Lordships had to con- 
sider the application of Section 24. In this Beaumont, C.J., 
observed : — 

“Now, at the time of making the assessment on the present 
assessee, it was found by the Income-tax Officer that the assessee 
had been carrying on this cigarette business and had been succeed- 
ed in such business by the purchasing company, and the section, 
therefore, provides that the assessment shall be made on the pur- 
chasing company, as if it had been carrying on the business 
throughout the previous year, that is during the whole of 
the year 1933 and as if it had received 'the whole of the pro- 
fits of that year. Where the facts bring a case within Section 26 
(2), Section 24 only applies in my opinion to the assessment of the 
successor.” 

It is argued on behalf of the assessee that Section 26 (2) does 
not apply unless there are profits. In fact there is no evidence in 
this case as to whether or not there were profits in this business 
for the whole of the year. We do not know what the position 
was during the last three months. There is no evidence that 
there were no profits made, and that therefore no assessment on 
the purchasing company was necessary , and in the absence of 
evidence to that effect, it seems to me that the Income-tax Officer 
was quite right in saying that the section applied. I think the 
effect of the section is undoubtedly to make the successor to the 
business liable to the assessment for the whole of the year in ques- 
tion in respect of the business transferred. It is true that the 
section does not mention losses, but clearly these will have to be 
brought in for the whole of the year . against the profits of the 
year. It is not necessary to deal with the question whether Sec- 
tion 26, sub-section (2), would apply if there were no profits in 
respect of the business transferred, and therefore, no assessment 
was necessary on the successor, assuming that he had no other 
source of incotne. On the facts proved in this case, I think that 
the Income-tax Officer was right in saying that it is the purchas- 
ing company which must be treated as carrying on the business 
for the whole of the year, and is, therefore, the person entitled to 
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any set off in respect of losses for that year, and that the present 
assessee is not entitled to set off any losses incurred in respect of 
this business against his assessable income in the year in 
question.” 

In the same case BiiAOEWB]:ii:i, J., observed as follows : — 

“ It seems to me that having regard to sub-section (2) of Sec- 
tion 26 where a person carrying on any business has been succeed- 
ed in that business by another person he is not entitled to claim 
the benefit of sub-section (1) of Section 24 at all. In my view, it 
is not then open to him to contend that he, as an assessee, has 
sustained a loss of profits in the business which he has transferred, 
although there was a loss at the time of the transfer. 

It has been contended by Sir Jamshedji Eanga, that unless it is 
shown that the successor in the business had made profits, it would 
still be open to the predecessor in the business to claim that he 
had sustained a loss of profits on the ground that no assessment in 
such event could be made on the successor. Speaking for myself, 
I do not think this is the true or proper construction to be placed 
upon sub-section (2) of Section 26. In my view, that sub-section 
means that where a business has been -transferred, the Income-tax 
Officers are entitled to call upon the successor to make a return. 
For the purpose of ascertaining whether the successor has made 
profits for the year, any losses previously sustained must be taken 
into account. It seems to me that it would be very sjtrange if, 
though the successor is to be deemed to have been carrying on the 
business for the whole of the year and is entitled to take into ac- 
count any losses made in the business before the transfer for the 
purpose of the return, nevertheless the predecessor in business, 
another assessee, should be entitled to bring into his return the 
losses made prior to the transfer. In my judgment, such an inter- 
pretation of the section is so unreasonable that unless one is com- 
pelled by the words used to place such an interpretation on it, the 
Court ought to decline to do so.” 

(As the ruling does not appear to have been reported as yet in 
any authoritative publication, I have ventured to put in rather 
lengthy quotations therefrom). 

8. In my humble submission, the provisions of Section 26 (2) 
require that in case of succession to a business the Income-tax 
Officer must make the assessment on the person who has succeed- 
ed to the business concerned. The present assessment before the 
Income-tax Officer was not the successor (the limited companies). 
The profits or gains or “loss of profits or gains’\of these businesses 
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were therefore not before the Income-tax Officer at all. It was not 
competent for him, while assessing the Hindn nndivided family to 
take into acconnt the losses if any which the businesses had suffer- 
ed. Such losses, if any, will be considered by the Income-tax 
Officer on whom the duty of assessing the limited companies will 
fall. I would in the circumstances respectfully submit that in 
view of the provisions of Section 26 (2) of the Act and the recent 
decision of the Bombay High Court in the case of Bhogilal Har. 
govindas Patel cited above, their Lordships will be pleased to hold 
that so far as the present assessee is concerned he is not entitled 
to claim a set off under Section 24 (1) of the Income-tax Act, of 
loss, if any, sustained in the businesses which were not the asses- 
see’s at the time of the assessment but were transferred to the four 
limited companies. 

9.. I append to the statement of the case copies of the follow- 
ing documents : — 

(a) The assessment order, (b) Grounds of Appeal, (o) Ap- 
pellate order, (d) Application under Section 66 (2). (e) Order 
passed by the Commissioner under that section, (f) Application 
under Section 66 (3). (g) Order under Section 66 (S).” 

JUDGMENT. 

Dbbbyshibe, C. J. — The assessees, Messrs. B. K. Paul and 
Company, are an undivided Hindu family. Prior to April 14, 1934, 
the assessees owned real property, Government securities, shares 
in private companies and some 17 businesses which either made or 
sold drugs and the like. 

During the accounting year (‘‘ the previous year ”) which 
ended on April 13, 1933, the assessees received income from the 
real property. Government securities and shares in the companies, 
but the 17 businesses ehch suffered losses. The assessees were 
not assessed during the normal assessment year which ended on 
March 81, 1984, owing to a delay on the part of the Income-tax 
Officer. On April 11, 1984, four private limited companies were 
formed, the shareholders being members of the Hindu undivided 
family. On April 14, 1934, 16 of the 17 losing businesses were 
transferred to the four new companies. On September 28, 1934, 
the Income-tax Officer made an assessment on the assessees in 
respect of their income, profits and gains from the real property, 
Government securities and (old) company shares in respect of the 
year ending April 18, 1933, The amount of the assessment was 
Bs. 1,38,229. During the same accounting year the losses in the 
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17 basinesses amounted to Bs. 2,18,682. The assessees claimed 
to set off this loss against the above mentioned gains during the 
same year. The Income*taz Officer allowed the assessees to set 
off the loss in the 17th business which was not transferred to any 
of the four new companies, but refused to allow the set off of the 
losses of the 16 other businesses transferred to the four new com- 
panies, on the ground that there had been a succession under Sec- 
tion 26 (2) of the Act and that any right of set off had passed from 
B. K. Paul & Co., under the succession. The assessees B. £. Paul 
& Co., relied on Section 24 (1) of the Act, and the Income-tas 
authorities on Section 26 (2) which are set out below : 

Section 24 (1) : “ Where any assessee sustains a loss of profits 
or gains in any year under any of the heads mentioned in Section 
6, he shall be entitled to have the amount of the loss set off 
against his income, profits or gains under any other head in 
that year.” 

Section 26 (2) ; “ Where at the time of making an assessment 
under Section 23, it is found that the person carrying on any busi- 
ness, profession or vocation has been succeeded in such capacity 
by another person, the assessment shall be made on such person 
succeeding, as if he had been carrying on the business, profession 
or vocation throughout the previous year, and as if he had received 
the whole of the profits for that year.” 

The question submitted to the Court is as follows : 

” Where an assessment proceeding for 1983-34 is started but 
not completed during that year and during its pendency in the nest 
year the assessee hitherto carrying on business is succeeded in 
such capacity by another person whether set off under Section 24 
of the Indian Income Tas Act for the loss sustained in that busi- 
ness during the year 1932-33 can be claimed by the asses- 
see or whether such set off will be allowable only to the 
successor.” 

In my opinion, it is, as Section 24 (1) specifically states, the 
” assessee who sustains a loss ” in any year, who is entitled to 
have the amount of' the loss set off against his income, profits or 
gains under any other head in that year. Here B. E. Paul & Co. 
were assessed on September 28, 1934, in respect of their income, 
profits or gains from real property, interest on Government secu- 
rities and dividends from (old) companies during the accounting 
year ending April 18, 1933. B. E. Paul & Co., undoubtedly own- 
ed the 16 losing businesses throughout the whole of the same 
accounting year and therefore sustained a loss during that same 
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year. It; seems to me that B. E. Paal & Oo., come precisely with- 
in the words of Section 24 (1). 

It is trne that in the accounting year next bnt one following, 
the fonr new companies which had no existence during the ac- 
counting year ending April 13, 1933, succeeded to the 16 business- 
es. Yet it cannot be said that these fonr companies sustained a 
loss in the year ending April 13, 1933 ; they were not in existence 
in that year and were neither making gains nor sustaining losses. 
Cases may arise in which there will be a conflict as to the right 
to the set off as between the transferor and the transferee of a busi- 
ness which has suffered losses daring the accounting year. The 
terms and circumstances of the transfer may indicate whether 
there has been a succession within Section 26 (2) and what the 
rights of the respective parties are in such oases. No such 
conflict arises here in my opinion and I do not propose to 
anticipate it. 

The assessees will get the costs of the reference. Hearing 
fee seven gold mohurs. 

Esundeab, J. — I Agree. 1 have had the advantage of seeing 
the judgment just pronounced by My Lord the Chief Justice and 
also that which my learned brother Mr. Justice Mctehbbjba pro- 
poses to deliver. As the facts are fnlly set out in those judgments, 
1 do not repeat them. I desire only to add a few observations on 
one aspect of the case. 

Section 24 in clear terms gives to an “ assessee ” the right to 
set off a loss of profits or gains in any year against income, profits 
and gains in that year. The undivided family in this case is the 
assessee whose return the income-tax authorities have under con- 
sideration, and who in fact was on the 28th September, 1934, held 
to be the person ly whom inoome4ax was payahle, in respect of the 
accounting year 1932-33 ; but in the assessment year 1933-34, it 
is to be noted that the position of the undivided family was ex- 
actly the same in the two years 1932-38 and 1933-34 in regard to 
the sources of its income, profits or gains, as well as in regard to 
the heads of its losses. In other words, throughout the whole of 
these two years the income, profits or gains of the undivided fami- 
ly were derived from properties ^nd securities arid throughout the 
whole of these two years it admittedly was and continued to re- 
];t^i^ the owner of 17 drug concerns which were productive of 
losses in 1932-83. The assessment proceedings were commenced 
Qir the 18th May 1983 though the. final order of assessment was 
not made till the 28th September 1934. 
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In these circnmstances, it appears to me that to refuse to allow 
the set off which the undivided family claimed was prima facie a 
negation of the right which Section 24 (1) expressly gave to it as an 
assessee. An assesses it undoubtedly became when the order of 
assessment was passed upon it. But it has been contended that 
that right is taken away by Section 26 (2) which says that where 
at the time of making an assessment under Section 28 it is found 
that the person carrying on any business etc , has been succeeded 
in such capacity by another the assessment shall be made on such 
person succeeding etc. For, upon an examination of the facts it 
becomes very clear that at the material time no order of assessment 
could in the circumstances of this case have been made upon the 
limited companies which had succeeded to the ownership of the 
drug concerns for the plain and simple reason that those com- 
panies never had any income from any source whatever, and were 
successors to the ownership of businesses which had been during 
the year in question productive only of loss. 

In the Bombay and Madras oases cited by the Commissioner 
.there are observations of a somewhat general nature which seem 
to be opposed to the view I have stated. Those observations are 
authority for the decision on the special facts of the oases to which 
they applied, and the situation which has arisen in this case was 
not present before the judges who made those observations. In the 
case of the Commissioner of Income-tax^ Madras v. Best d Co,, no 
question as to a right of set off under Section 24 arose for consi- 
deration. As to the case of Bhogilal Hargovandas Bedel v. The Com- 
missioner of Income-tax, Bombay, it was not established, 
as it has been here, that at the time in question an order of 
assessment could not have been passed upon the succes- 
sors. If that had been proved a very different situation would have 
arisen. The Court would then have been called upon to consider 
whether the words “ the assessment shall be made on such person 
succeeding ” in Section 26 (2) was not entirely inapplicable as 
there was nothing upon which an assessment could be based. 
Chief Justice BBATTifono! evidently envisaged such a situation 
and observed that the facts of that case did not give rise to it, for 
he says : 

“ There is no evidence that there were no profits made and 
that therefore no assessment on the purchasing company was 
necessary, and in the absence of eyidenoe to that effect, it seems 
to me that the Income-tax Officer was quite right in saying that 
the section applied”. Chief Justice BBAtricoKX has in fact expressly 
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distingaished the question which he was considering from a ques- 
tion of the kind which has arisen here, for he goes on to say : 

“ It is not necessary to deal with the question whether Sec- 
tion 26 sub-section (2) would apply if there were no profits in res- 
pect of the business transferred and therefore no assessment was 
necessary on the successor, assuming that he had no other source 
of income.” 

It is, I think, desirable to say a word about the opinion of the 
Commissioner, which is that the section allows set off only to the 
person who would have been the assessee had there been profits 
or gains under the head under which he has sustained a loss. Ac- 
cording to the definition in Section 2 (2) “ ‘assessee ’ means a per- 
son by whom income tax is payable ”. The language in my 
judgment does not support the Commissioner’s view which would 
embrace not only person liable, but also all persons who would be 
liable to income-tax in a certain eventuality, that is, had there been 
profits or gains. If the facts of this case are to be accepted, the 
limited companies did not come within the meaning of the words 
“ person by whom income-tax is payable ” because they never had 
any income from any source. Upon the facts established in this 
case the limited companies would not obtain any benefit out of the 
right of set off given by Section 24. Yet upon the argument advanc- 
ed on behalf of the Income-tax authorities, the joint Hindu family 
from which the limited companies took over the businesses would 
have to be denied that right. Speaking for myself, I think there 
is something inherently^ wrong in this and such a result could 
never have been intended. 

Mtjkhbbjba, J .—I agree with my Lord the Chief Justice in 
the decision which he has arrived at, and I desire to give shortly 
my own reasons in support of the same. 

This reference has been made by the Commissioner of Income 
tax, Bengal, under Section 66 (3), Income-tax Act, in pursuance 
of an order passed by this Court on 30-7-86. 

The material facts may be shortly stated as follows : 

Messrs. B. K. Paul & Co., who admittedly constitute an un- 
divided Hindu family and were assessed as such in previous years 
were called upon to furnish a return of its income for the year 
1989 B. S. (1932-83) which was taxable in the year 1938-84. On 
6-12-1933, a return was filed showing three sources of income 
which the family owned, viz., (1) house property (2) securities and 
shares in limited companies and (3) seventeen businesses, all of 
which related to manhfacture and sale of drugs. The first two 
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items showed a profit of l,lS,024-6-6 pies, but the loss on the 3rd 
item came np to 2,18,682-11-7 resulting in a net loss to the extent 
of 1,03,658-5-1. There was a notice on the assessee to produce its 
account books which were examined in March 1934, but no order 
of assessmen t was passed within the financial year 1933-34, proba- 
bly because, as the Commissioner says, the case not being a revenue 
producing one, was not considered to be sufficiently urgent. On 
14-4-1934, the businesses owned by this Hindu Joint family, with 
one exception, were transferred to 4 private limited companies. 
The Income-tax Officer passed his assessment order on 28-9-34. He 
assessed the family upon the ’profits obtained by it from the first 
two sources of income mentioned above, and refused to give a set 
off in respect of the loss on businesses suffered by it. He took his 
stand upon Section 26 (2), Income-tax Act, and was of opinion that 
as at the time of making the assessment, the businesses owned by 
the family were transferred to other persons, the assessment in 
respect of the businesses must be made on the succeeding compa- 
nies, and as the family could not be regarded as assessee in' respect 
of the same, it could not claim any set off as was provided for in 
Section 24 of the Act. This view was upheld by the Assistant 
Commissioner on appeal. The assessee then made an application 
to the Commissioner for a reference to the High Court under 
Section 66 (2), Income-tax Act. This was refused on 11-4-35. 
Subsequently there was an application to this Court under Sec- 
tion 66 (3), Income-tax Act, and in pursuance of the order of this 
Court, the present reference has been made. The question referred 
to our decision stands thus ; 

“ Where an assessment proceeding for 1933-34 is started but 
not completed, during that year, and during its pendency in the 
next year, the assessee hitherto carrying on business is succeeded 
in such capacity by another person, whether set off under Sec- 
tion 24 of the Income-tax Act for the loss sustained in that busi- 
ness during the year 1932-33 can be claimed by the assessee, or 
whether such set off will be allowable only to his snooessor ", 

The Commissioner has expressed his opinion adversely to the 
assessee. According to him, the loss sustained by the assessee on 
the various businesses owned by it, could not be taken into con- 
sideration in determining the profits or losses of the undivided 
Hindu family, as the assessment in respect of the businesses must, 
under the mandatory provision of Section 26 (2), Income-tax Act, 
be made on the successors. He has .relied for this view upon 
certain decisions of the Madras and Bombay High Courts, tshioh 
1-98 
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are to be found reported m Commissioner oj Income-tax, Madras v. 
Best dc Go. and Bhogilal Hargovandas Patel v. Commissioner of 
Income-tax, Bombay. 

Mr. Banerjee, who appears for the assessee has challenged the 
propriety of the view taken by the Commissioner, and has asked 
us to hold that his clients are entitled to claim set off under Sec* 
tion 24, Income-tax Act, Section 26 (2) having no application to 
the facts of the present case. His contention in substance is that 
to attract the operation of Section 26 (2) which makes it obligatory 
on the Income-tax Officer to assess the person who has succeeded 
to any profession, business, or vocation, the succession must take 
place within the year of assessment; and if as here, it takes place, 
after the tax year has expired. Section 28 (2) would have no appli- 
cation. It is not disputed that there are no clear words to that 
effect in the sub-section itself, and the only thing necessary to 
attract its operation, is the discovery of the fact of succession by 
the Income-tax Officer when the assessment is made. Mr. Baner- 
jee argues, that a limitation, as suggested by him, must be implied* 
as otherwise it would lead to absurd and anomalous consequences. 
A case can be imagined, be says, when the assessment is made 
three or four years after the expiry of the tax year, and if just 
before that a transfer of, or succession to, a business takes place, it 
would be absurd to suggest that the transferee who had nothing to 
do with the business in the year of accounting would be deemed in 
the eye of law to have received the whole of the profits of the pre- 
vious year. 1 must say, that at first, I was tempted to take the 
view that Section 26 (2) contemplates a case where the succession 
takes place daring the previous year as defined in Section 2 (11), 
and it is to avoid a splitting up of the income or profits earned 
daring that period, that the legislature makes the assumption that 
the transferee or successor received the whole profits of the pre- 
vious year. The last two lines of the sub-section may lend an 
apparent countenance to this view, but the clear words at the 
beginning make it impossible for me to accept this interpretation 
as correct. The only material time for purposes of the sab-section 
is. the time of making the assessment, and if there is discovery at 
that time of a succession or transfer, for which no date has been 
specified by the legislatnre, the provisions laid down in the sub- 
section, if it is otherwise applicable, would be attracted, and the 
' fiction would be that the transferee carried on the business during 
the whole of the previous year and received all the profits, even 
though that fiction is manifestly contradictory to facts. ' 
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It may be that the iateatioa of the legislature was to find out 
somebody who was more justly or conveniently assessable, and 
under the circumstances set out in Section 26 (2) the successor is 
deemed to be the more covenient or proper person to be assessed 
than his predecessor. 

The case relied upon by the Commissioner may be distinguish- 
able on facts, as in neither of them the transfer or succession took 
place after the expiry of the year of assessment, but the pronounce- 
ment of the Judicial Committee in Maharaja of Darhhanga v. 
Income Tax Gommissioner (61 I.A. 312) has in my opinion placed 
the matter beyond the pale of controversy. The process of assess- 
ment begins, as their Lordships have said, with the service of 
notice under Section 22 (2) and it continues until some order of 
assessment is made. If therefore, after the aforesaid notice has 
been received by the assesses and before filing a return he dies, 
and is succeeded by a person, it would be competent to the Income- 
tax Officer to find, if the evidence justified the finding, that the 
person on whom the notice was served had carried on a business, 
and was succeeded in that capacity by another person. The same 
view was taken in Commissioner of Income-tax, Madras v, Nachal 
Achi and Bam Bakha Mai A Sons v. Oomndssioner of Income-tax, 
Punjab, in both of which the succession took place after the close 
of the year of assessment. The contention of Mr. Banerjee is, 
therefore, not tenable. 

But even though I cannot accept the argument of Mr. Baner- 
jee, it does not necessarily follow that the assessee is not entitled 
to claim set off in the circumstances of the present case. The 
Advocate General has argued that once it is found by the Income- 
tax Officer at the time when he makes the assessment that there 
has been a succession to a particular business, he cannot take the 
.profit or loss of that business into consideration any further, and 
cannot grant a set off to the assessee, who no longer remains, an 
assessee in respect of that business. It is incumbent upon him to 
ignore this item altogether so far as the assessee is concerned, and 
it can be taken into account only in assessing the successor, whom 
he is bound to assess under Section 26 .(2), lnoome>tax Act. 

The proposition requires to be carefully examined, SOction 24, 
Income-tax Act, in clear words gives a right of set off to an asses- 
see who suffers loss under any of the heads mentioned in Section 6. 
It seems that the word “ assessee” has not been used here in the 
strict sense of a person by whom income-tax is payable, but 
means and signifies the person against whom assessment proceedings 
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have been started and who has been asked to give a retain of his 
total income daring the previoas year ander Section 22 (2), Income- 
tax Act. If sach person sastains a loss of profits or gains ander 
any of the heads of income, he shall be entitled to have the amonnt 
of loss set off against his income, profits or gains ander any other 
head. In other words, his total income will be shown in the 
retain by dedaoting the losses tfrom the profits earned and he can 
be assessed on the balance, if any, that remains after making the de- 
duction. It cannot be imagined, I think that the legislature by 
Section 26 (2) intended to deprive the person who snffered loss in 
his basiness of his right to get a set off under Section 24. Under 
Section 26 (2), if the Income-tax Officer is apprised of a snocession 
to a business at the time of making the assessment the assessment 
shall be made on the person succeeding. This means that so far 
as that basiness is concerned, the assessment which was started 
against the transferor or predecessor, would end in an order of 
assessment upon the. snccessor or transferee. But this can be done 
only when there is income, profit or gains from the particalar 
basiness for which assessment is possible ander Section (3)i 
Income-tax Act. If there was no profit for the basiness in the 
year of acooanting. Section 26 (2) of the Income-tax Act would 
not come into operation at all. Ho gnestion of assessing the suc- 
oessor would then arise and the language of the section itself 
shows that the assessment is based on the assumption that the 
successor received the entire profits of the previoas year. It is 
idle, in my opinion, to suggest that the successor may have other 
sources of income for which assessment might be possible ; for the 
primary object of Section 26 (2) is not to allow set off to the suc- 
oessor, who in the ordinary course, might and ought to have been 
taxed on his other incomes. The object undoubtedly is to a$se$» 
the successor on the profits of the business, which he is deemed 
constructively to carry on dating the previous year, it being con- 
sidered just or convenient by the legislature, that the tax should 
be recovered from him and not from his predecessor. Section 26 
(2) has therefore in my opinion no application, when there is loss 
in the year of accounting in the business in respect to which suo- 
oession has taken place, and there are no profits for which the 
successor could be taxed. To put any other construction, would 
lead to clear injustice. For various reasons, good or bad, the as- 
sessment proceedings might be delayed, and the assessee though 
he actually suffered loss in the business in the year of accounting 
would lose the privilege of a set off, for no fault of his. No 



1938] 


B. E. PAUii & 00., In re 


413 


iajastice however would result, if the business yielded profits. No 
question of claiming set off by the asseseee would then arise and 
the successor on the other hand would get the benefit of a set off 
in respect of his losses on other heads of income. There will be 
thus no confiict between Sections 24 and 26 <2), and one of them 
would not exclude the other. The injustice is all the more palp* 
able in a case like the present one, where the successor gets no 
corresponding advantage from which the predecessor is deprived. 
The succeeding companies in the present case, were brought into 
existence for the first time in 1934, and as they had no business 
at any time before, a claim of set off under Section 24 is of no 
advantage to them. 

In the Madras case Oommissioner of Income-tax^ Madras v. 
Messrs. Best d Co,, no question of set off was raised, and the 
decision does not in any way militate against the view I have 
taken. 

In Bhogilal Hargovandas Patel v. Oommissioner of Income 
Tax, Bombay, which was decided by the Bombay High Court, the 
facts are undoubtedly distinguishable as the succession there took 
place within the year of accounting, but even then the observa- 
tions of Beaukoni, C. J., are rather in agreement with the opinion 
I have expressed above. 

The observation is as follows : 

“ It is argued on behalf of the assessee that Section 26 (2) 
does not apply unless there are profits. There is no evidence that 
there were no profits and that therefore no assessment on the pur- 
chasing company was necessary ; and in the absence of any evid- 
ence to that effect it seems to me that the Income-tax OfEicer was 
quite right in saying that the section applied.*’ 

Blaoewexji, J., undoubtedly took a different view, but I do 
not consider the reasoning to be sound. 

Now, if we look at the matter from the standpoint of the 
transferee of the businesses it is clear that they cannot set off 
under Section 24, Income-tax Act, which allows set off to the as- 
sessee who suffers loss under any of the heads bf his income. The 
tranferees are, as I have said already, not the assessees in the 
sense in which the word is used in Section 24 and cannot be said 
to have suffered any loss in the businesses, which in fact they 
have not carried on, and which they purchased after the year of 
assessment was over. There is no presumption under Section 26 
(2) that they suffered loss iu the businesses which they' have pur- 
chased. Loss has been suffered by the undivided Hindu family 
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Messrs. 6. E. Paal & Co., aad they are the persons entitled to 
claim set off under Section 24. 

For these reasons, 1 concur with my Lord the Chief Justice in 
holding that under the circumstances stated by the Commissioner, 
Messrs. B. K. Paul & Co. are entitled to claim set off in respect of 
the loss of businesses under Section 24, Income Tax Act, and this 
set off cannot be claimed by the succeeding companies to which 
these businesses were transferred. 

Eeference answered accordingly. 


[In the Pbivt Council]. 

COMMISSIONEB OF INCOME TAX, BOMBAY 

PRESIDENCY & ADEN v. KHEMOHAND RAMDAS. 

Lobd Wbighi, Lobd Rombb, Sib Lancelot Bandebson, 

Sib Seadi Lal and Sib Geobge Ranein. 

April 7, 1938. 

Assessment — Final Assessment as Reoistebed Fibm — 
Cancellation OF Reoistbation by Commissioneb in Revision 
AND Dibection To Maee Fbesh Assessment — Fbesh Assess- 
ment TO SuPEB Tax After one Yeab — Legality — Limitation 
FOB Exebcise of Powebs Under Sections 33, 34 — Assessment 
Under Section 23 (4) as Registered Firm — Registration Can- 
celled — ^Fbbsh Assessment — Appeal From Assessment — Main- 
tainability — Order, Whether One Under Section 23 (4), 34 

or 36 — Competency of Appeal & Reference From Best Judg- 

<1 

MBiNT Assessment — Tests — ‘ Assessment ’, MEANraa of — Indun 
Income Tax Act (XI of 1922), Sections 22 (2) & (4), 33, 34, 35, 
68 ,, 66 ( 2 )., 

Though the Indian Income Tax Act nowhere imposes 
any Umii of time within which an assessment under the pro- 
visions of Sections 28 and 29 is to be made and the service 
of notice of demand can therefore he made at any time, yet, 
after a final assessment under those seiAions has been made, 
the Income Tax Officer cannot go on making fresh computoitions 
and issuing fresh notices of demand to the end of all time. A 
fipal assessment once made cannot be re opened except in circum- 
stances detailed »» Sections 84 and 86 of the Act and within the 
time limited by those sections. The Commissioner's powers under 
Section 88 can only be exercised subject to the provisions of Sec- 
tions 84 and 85. The provisions of these two sections are exhaustive 
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and presoribe the only circumstances in which and the only time in 
which such fresh assessments cam be made and fresh notices of 
demand can be issued. 

The mere fact that an assessment purports to have been made 
under Section 83 (4) does not shut out an appeal ; it must be shown 
that the circumstances of the case bring it within the scope of that sub- 
section. If an order is really one under Section 34 or 86, an appeal 
would lie and the Commissioner could not by deciding that order is 
one under Section 88 (4) deprive the assessee of the right of having 
the question whether an appeal therefrom was compdent decided by 
the High Court. 

On January IT, 198?, the assessees were registered as a firm and 
they were assessed under Section 88 (4) on an income of Bs. 1,86,000 
at the maximum rate. Being a registered firm no super-tax was 
levied. A notice of demand was also made before March 1987. On 
February 18, 1988, the Commissioner, in exercise of his powers 
under Section 88, cancelled the order registering the assessees as a 
firm and directed the Income Tax Officer to take necessary action. 
The Income-tax Officer accordingly assessed the firm to super-tax 
on May 4, 1989 : 

Held (i) that the assessment made on January 27, 1987, was 
final both in respect of income-tax and ^uper-tax ; the fresh action 
taken by the Income-tax Officer on May 4, 1989, was hopelessly out 
of time, tJiough it was taken in pursuance of the directions of the 
Commissioner, and the order of ' May 4, 1989, was therefore one 
which the Income-tax Officer had no power to make ; 

(ii) that the order of May 4, 1989, could only be justified if 'cii 
all as one made not under Section 88 (4), but under either Section 84 
or Section 86 ; the Commissioner was in error when he quashed 'the 
appeal from that order on the ground thai the order was one under 
Section S3 (4) ; the appeal raised a question of law whether the 
order was appealable ; and the Commissioner was rightly directed 
to refer the case to the High Court. 

' The word, ‘ assessment ’ used in Income-tax Acts as meariiti^ 
sometimes the computation of income, sometimes the deiermimttibn 
of the amount of tax payable, and sometimes the proiiedure laid 
down in the Act for imposing liability upon 'the tax-payer^ 

Section 88 (4), however, implies 'also the power to fix the sum 
paycAU'as tax whatever the meaning' of the word' ^ dusetsment* be. 

judgment of the Judicial Comniissioner's Court of Sind reported 
as K&buoband BAicdas v. GommissionbeS of Inoomb Tax, Bombat 
( 1984 I.T.B'. 816 ; A.I.B:' 1984 Sind 46 ; 149 I.C. 1804 affirmed) 
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Cases referred to — 

Dtjniohand V. CoMHissiONBB OP Inoomb Tax, Ptjnjab [1929] 
(I.L.R. 10 Lah. 696; A.I.R. 1929 Lab. 693). 

Bajbndbanath Muehbbjbe V. CouuissioNEB OP Inoomb Tax, 
Bengal [1934] (I.L.E. 61 Cal. 286 ; 61 LA. 10 ; 147 I.C. 663; 1984 
I.T.E. 71 ; 7 I.T.0. 143). 

Appeal from a Judgment of the Jndicial Commissioner’s Court 
of Sind [P. C. Appeal No. 63 of 1937]. The Judgment appealed 
from is reported at 1934 I.T.R. 216 q. v. 

J. Millard Tucker, E. G., and W. Wallaeh for the Appellant. 

eT. M. Pringle for the Bespondents. 

JUDGMENT. 

liOBD Bomeb. — The respondents to this appeal are a firm who 
carry on business at Bunder Abbas and Eerman outside British 
India but are assessable to taxation in respect of their income under 
the provisions of the Indian Income-tax Act, 1922. Their total 
income during the fiscal year ending on March 81, 1926, being in 
the opinion of the Income-tax Officer, Shikarpur, of snch an amount 
as to render them liable to income tax under that Act for the year 
ending March 31, 1927, a notice was served upon them by that 
official in accordance with the provisions of Section 22 (2) requir- 
ing them to make a retvn of that income. He also served 
upon them a notice under sub-section (4) of the same section requir- 
ing production of the relevant accounts and documents. Had the 
respondents thought fit to comply with these notices, they would 
have avoided a good many of the difficuties in which they subse- 
quently found themselves involved. Unfortunately they com- 
pletely ignqred the notices. The duty of *the Income-tax 
Officer in such circumstances is prescribed by Section 23 (4) of the 
Act. It is to “ inake the assessment to the best of his judgment.” 
One of the peculiarities of most Income-tax Acts is that the word 
” assessment ” is used as meaning sometimes the computation of 
income sometimes the determination of the amount of tax pay- 
able and sometimes the whole procedure laid down in the Act for 
im,posing liability upon the tax-payer. The Indian Income-tax Act 
is no exception in this respect, and some discussion took place before 
their Lordships as to the meaning of the words ” make the assess- 
ment ” in Section 23 (4), the question debated being whether the 
words measi no more than ” compute the total income ” or whe- 
ther . they include also the determination of the tax payable. It 
was pointed ont that by sub-section (1) of the same section, which 
deals .with the cases where the officer is -satisfied with the 
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return made by tbe tax-payer, the officer ie in terms directed both 
to assess total income and to determine the sum payable on the 
basis of such return. So, too, under sub-section (3), which deals 
with the cases where the officer is not satisfied that the 
return is correct or complete. In such cases the sub-section 
requires that the officer, after hearing evidence as therein 
mentioned shall “ assess the total income of the assessee and 
determine the sum payable by him on the basis of such 
assessment.” Sub-section (4) on the other hand merely directs 
the officer to “make the assessment to the best of his judg- 
ment ” and contains no specific reference to a determination by 
him of the sum payable. Unless, therefore, the word “ assess- 
ment ” in sub-section (4) is intended to mean something more 
than the word means in sub-sections (1) and (3) (and it may be 
observed that this is by no means improbable in an Income Tax 
Act), the officer is not in terms given any power to determine the 
sum payable by the tax payer. Their Lordships do not find it 
necessary to express any opinion upon this question, which seems 
to them to be, merely one of academic interest. For even if snob 
a power be not given expressly by the direction to “ make the 
assessment,” it is, in their opinion, plainly implied, reading the 
section as a whole. And this view is strongly corroborated by 
Section 29, which is in these terms : — 

“ When the Income-tax Officer has determined a sum to be 

payable by an assessee under Section 23 ...the Income-tax 

Officer shall serve on the assessee a notice of demand in the pres- 
cribed form specifying the sum so paya'Ible.” 

Now the prescribed form in terms applies to an assessment 
under Section 23 (4). 

In tbe present case the officer in due course acted under the 
sub-section and made an assessment to the best of his judgment, 
and at the same time or shortly afterwards served upon the res- 
pondents a notice of demand under Section 29. But before deal- 
ing further with such assessment and demand it is necessary to re- 
fer to some other provisions of the Act and the rules made there- 
under. 

By Section 65 of the Act it is provided as follows : — 

“ In addition to the income-tax charged for any year there 
shall be charged, levied and paid for that year in respect of the 
total income of the previous year of any individual, Blindu un- 
divided family, company, unregistered firm or other association of 
individuals, not being a registered firm, an additional duty of 
I-{S4 
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income-tax fin this Act referred to as super-tax) at the rate or 
rates laid down for that year by Act of the Indian Legislature.” 

By virtue of Section 56 the total income of an unregistered 
firm is for the purposes of super-tax the total income as assessed 
for the purposes of income tax, and an assessment (which here 
must mean a computation) of total income that has become final 
and conclusive for the purposes of income-tax is made final and 
conclusive for the purposes of super-tax for the same year. 

By Section 58 all the provisions of the Act (with certain ex- 
ceptions not material for the present purpose) are made applicable 
so far as may be to the charge, assessment, collection and recovery 
of super-tax. 

By Section 2 (4) the words “ registered firm ” are defined as 
meaning a firm constituted as therein mentioned of which the 
prescribed particulars have been registered with the Income-tax 
Officer in the prescribed manner. 

On May 18, 1926, the respondents applied to the Income-tax 
Officer for registration and such registration was effected by him 
on January 17, 1927. 

It is now necessary to return to the “ assessment ” made by 
the Income-tax Officer under Section 23 (4) and the notice of de- 
mand served by him upon the respondents under Section 29. 

The assessment is dated January 17, 1927 (the same date it 
may be noticed as that on which the registration of the respond- 
ents was effected) and so fat as material is in the following 
terms : — 

“ The assessee has failed to return form I. 

In spite of several appointments having been given, he has 
failed to produce Bunder Abbas account in Shikarpnr books. He 
is accordingly assessed on enquiries on an income of Bs. 1,26,000 
at the maximum rate.” 

“ The firm having applied for registration is registered, there- 
fore, no super-tax is levied.” 

Their Lordships have no information either as to the terms 
of the notice of demand under Section 29 following upon this as- 
sessment or as to the precise date upon which it was served upon 
the respondents. It would seem, however, that it was served not 
later than the month of March 1927. 

After service of that notice the Income-tax Officer had done 
all that was required of him under the Act for the purposes of 
ascertaining the liability of the respondents to income tax and 
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snper-tax for the fiscal year ending on March 31, 1927. So far, 
too, as the respondents were concerned, their assessment for the 
year (nsing the word assessment in its most comprehensive sense) 
had become final and conclusive. For though by Section 30 (1) a 
right of appeal to the Assistant Commissioner is given to an asses- 
ses objecting to the amount or rate at which he is assessed under 
Section 23 or denying his liability to be assessed under the Act, 
the sub-section contains a proviso to the effect that no appeal shall 
lie in respect of an assessment made under Section 23 (4). If, how- 
ever, the respondents concluded from all this that after payment of 
the sum mentioned in the notice of demand all their taxation 
troubles for that year were ended, they were reckoning without the 
Commissioner of Income-tax and the powers conferred upon that 
functionary under Section 33 of the Act. That section so fat as 
material for the present purpose, is as follows : 

(1) The Commissioner may, of his own motion, call for the 
record of any proceeding under this Act which has been taken by 
any authority subordinate to him 

“ (2) On receipt of the record the Commissioner may make 
such inquiry or cause such inquiry to be made and, subject to the 
provisions of this Act, may pass such orders thereon as he 
thinks fit : 

Provided that he shall not pass any order prejudicial to an 
assessee without hearing him or giving him a reasonable opportu- 
nity of being heard.” 

The circumstances in which in the present case the Commis- 
sioner exercised or purported to exercise the powers conferred 
upon him by the section have been described by him in the fol- 
lowing words : 

“ In January, 1928, it was brought to the notice of the Com- 
missioner of Income-tax that the deed of partnership produced by 
the firm for the purposes of its registration . was. not a valid deed 
of partnership and that, therefore, the order granting registration 
was not correct. Hence a notice tinder Section 33 of the Aot 
was issued to the firm on January 9, 1928, calling upon it to show 
cause why the Income-tax Officer’s order of January 17, 1927, re- 
gistering the firm be not set aside. The firm thereupon sent a 
written representation and after considering it, the Commissioner, 
in virtue of his powers under Section 88 of the Aot, revised on 
February 13, 1928, the Income-tax Officer’s order r^rding regis- 
tration of ihe firm and ordered its cancellation, directing the 
Income-tax Officer to take the necessary action thereupon.” 
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It is by no means certain that the Commissioner came to a 
correct conclusion regarding the invalidity of the registration of 
the respondents. But as the law stood at that time, no appeal 
lay from an order made by the Commissioner under Section 33 
and it must be taken that the order cancelling the registration was 
properly made. Nor is it at all certain that such order could oper- 
ate retrospectively so as to affect the respondents’ liability to 
super-tax for the year 1927-28. It has, however, been conceded 
by the respondents in effect that by reason of such order they 
must be treated as having been an unregistered firm during the 
fiscal year in question and could have been charged with super- 
tax for that year had the proper steps been taken for that purpose. 
Their Lordships are willing to deal with the case on the footing 
of such concession without expressing any opinion upon the ques- 
tion whether the concession was rightly made. The real question 
between the parties is whether the action taken by the Income- 
tax Officer consequent upon the Commissioner’s order of cancel- 
lation has been effectual to charge the respondents with such 
super-tax. 

What he in fact did was to issue an order dated May 4, 1929, 
which (so far as material) is in the following terms : 

“ The firm was originally assessed to income-tax on an in- 
come of Es. 1,26,000 as a registered firm. The registration order 
was subsequently cancelled. The firm is accordingly assessed to 
super-tax on Es. 1,25,000 less Es. 60,000. Issue N. D. accordingly 
for super-tax of Es. 6,468-12-0.” 

The N. D. (notice of demand) wasl served upon the respond- 
ents three days later. 

It is to be observed that the order was issued more than one 
year after the close of the fiscal year ending on March 31, 1927, 
and more than one year after the date of the earlier demand to 
which reference has already been made. The significance of this 
fact will appear presently. It should be added that the respond- 
ents in no way challenged the figures contained in the order of 
May 4, 1929. What they did challenge was the power of the 
Income-tax Officer to make the order at all. Accordingly on 
June 4, 1929, they appealed to the Assistant Commissioner under 
Section 30 (1) asking that the order might be set aside. It is clear 
from the Commissioner’s statement cited above that the Income- 
tax Officer in making the order complained of was acting in pur- 
suance of the directions given to him by the Commissioner under 
Section 33 ; and at that time, as has already been stated, no 
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appeal coald be brought against an order made under that section. 
But no such order can be made that is inconsistent with the other 
provisions of the Act. One of the questions, therefore, arising 
upon the appeal, was whether the Income-tax Officer had any 
power to make the order apart from the direction given to him by 
the Commissioner. If he had not, the fact that such direction was 
given was an irrelevant oircumstance. Another question arising 
upon the appeal was as to its competency. Having regard to Sec- 
tion 58 (1) of the Act, the provisions contained in Section 30 (1) 
giving a right to appeal to the Assistant Commissioner in the case 
of an assesses denying his liability to be “ assessed under the Act ”, 
which must mean in that context “ charged with tax under the 
Act,” is as applicable to super-tax as it is to ordinary income-tax. 
But the proviso to that sub section has to be considered. If the 
order of May 4, 1929, can properly be described as an assessment 
under Section 23 (4) no appeal would lie. 

This appeal came on for hearing on April 12, 1930, and was 
dismissed by the Assistant Commissioner upon its merits. He did 
not deal with the question of the competency of the appeal. He 
merely held that the order of May 4, 1929, was valid, and he con- 
firmed the tax. In so doing, he must have been acting under the 
powers given to him by Sec. 31 (3) (a) which is in these terms : — 

” In disposing of an appeal the Assistant Commissioner may 
in the case of an order of assessment : — 

(a) confirm, reduce, enhance, or annul the assessment. 

« • *» . 

In confirming the tax, therefore, the Assistant Commissioner 
must have regarded the order as an assessment within the mean- 
ing of the sub-section, as indeed it was. But he expressed no 
opinion upon the question whether such assessment was one made 
under Section 23 (4). 

Following upon the dismissal of their appeal the respondents 
then applied to the Commissioner himself, asking him to exercise 
his powers under Section 33 and set aside both the order of the 
Income-tax Officer “ levying super-tax ” and the order of the 
Assistant Commissioner that confirmed such tax. Inasmuch as the 
Income-tax Officer in levying super-tax ” had merely acted in 
pursuance of the directions given by the Commissioner, the res- 
pondents could not have felt too certain of success. So they asked 
him in the alternative to refer the matter to the High Court under 
the provisions of Section 66 (2) of the Act. That sub-section is, or 
rather was at that time, as follows : — 
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“(2) Within one month of the passing of tin order under Sec- 
tion 31 the assessee in respect of whom the order was passed 

may by application require the Commissioner to refer to 

the High Court any question of law arising out of such order and 
the Commissioner shall within one month of the receipt of such 
application draw up a statement of the case and refer it with his 
own opinion thereon to the High Court 

Snb-seotion (8) of the same section ran as follows : — 

“(3) If, on any application being made under sub- section (2) 
the Commissioner refuses to state the case on the ground that no 

question of law arises, the assessee may apply to the High 

Court, and the High Court, if it is not satisfied with the correctness 
of the Commissioner’s decision, may require the Commissioner to 
state the case, and to refer it, and, on receipt of any such requisi- 
tion, the Commissioner shall state and refer the case accordingly 
The application to the Commissioner to set aside the order of 
the Income-tas Officer was rejected by the Commissioner as was 
the application to state a case. He regarded the case as a clear one 
of Bssessment under Section 23 (4) in respect of which no appeal 
would lie. The appellate proceedings before the Assistant Com- 
missioner and the appellate order were, therefore, in his opinion 
illegal. “ Hence,” said he, ” 1 gnash them under Section 83 of the 
Act ”. The proceedings having been quashed, there was, in hie 
view^no order out of which any questions of law could arise and 
nothing, therefore, that could be referred to the High Court under 
Section 66(2). He accordingly refused to state a case. 

In their Lordships ’ opinion the Commissioner was plainly 
wrong in so doing. One of the questions of law arising out of the 
order of the Assistant Commissioner was whether the appeal to 
him was competent in view of the proviso to Section 30 (!)• By 
deciding the question himself adversely to the respondents, the 
Commissioner could not deprive the respondents of the right of 
having the question decided by the Court. This was the view of 
the matter rightly taken by the Court, who upon application made 
to them by the respondents under Section 66 (8) ordered the Com- 
missioner to state a case and refer it to them for their decision. 

The .Commissioner accordingly drew up a statement of the 
case and referred it with his own opinion thereon to the Court, 
setting out in the statement at some length his reasons for think- 
ing that he ought never to have been ordered to do so. 

The case in due course came on for hearing before Additional 
. Judicial Commissioners Aston and Bupohand Bilaram on January 
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22, 1934. Their decision was in favour of the respondents. 
The Commissioner then applied for and obtained from the High 
Court a certificate that the case was a fit one for granting leave to 
appeal to His Majesty in Council. The present appeal was there- 
upon lodged. 

At the hearing before the Additional Judicial Commissioners, 
the arguments would appear to have covered a wide range and to 
have raised a number of interesting and important questions of law. 
Their Lordships do not, however, find it necessary to consider all 
these questions. It is in their opinion sufficient to dispose of this 
appeal if the two questions to which they have already called 
attention be decided, as in their Lordships’ opinion they should be 
decided, in favour of the respondents. These two questions are : 
(1) was the appeal to the Assistant Commissioner from the order of 
May 4, 1929, competent ? (2) Had the Income-tax Officer any 
power to make that order in view of the provisions of Sections 34 
and 35 of the Act to which reference will presently be made ? 

These two questions are so closely related to one another that 
they can conveniently be considered together. 

In order to answer them, it is essential to bear in mind the 
method prescribed by the Act making an assessment to tax, using 
the word assessment in its comprehensive sense as indluding the 
whole procedure for imposing liability upon the tax payer. The 
method consists of the following steps. In the first place the taxable 
income of the tax-payer has to be computed. In the next place the 
sum payable by him on the basis of such computation has to be de- 
termined. Finally a notice of demand in the prescribed form speci- 
fying the sum so payable has to be served upon the tax payer. 
The second of these steps involves the determination of two sums 
namely, the sum payable for income-tax and the sum payable for 
super-tax. The notice of demand in the prescribed form also pro- 
vides for the sums payable for income-tax and super tax being 
specified separately. Considerable discussion accordingly took 
place before the High Court on the question whether a demand 
for super-tax in order to be valid ought to be made simnltaneously 
with the demand for income-tax. Aston, A.J.C., considered that 
the demand for super-tax should be made within a reasonable time 
of the assessment for income-tax, meaning no doubt, by assess- 
ment the service of the notice of demand for income-tax which 
normally completes the assessment. Bupchand Bilaram, A.J.C., 
was of opinion, that the demand for super-tax should be made 
within a reasonable time, and, therefore, almost simnltaneously 
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with the demand for income-tas. Both of them held for this 
reason (amongst others) that the service of the Notice of Demand 
of May 4, 1929, was illegal and inoperative to impose liability npon 
the respondents. Their Lordships do not find it necessary to express 
any opinion npon this point inasmnoh as in their view and for the 
reasons which they will now proceed to give it does not call for 
determination in the present case. 

It had been argued on behalf the appellant that the Act no- 
where imposes any limit of time within which an assessment nnder 
the provisions of Sections 23 and 29 is to be made, and that the 
service ol the notice of demand can, therefore, be made at any 
time. This is true. It had, in effect, been so determined by this 
Board in the case of Bajendra Nath Mukherjee v. Income-tax Com- 
missioner. But it is not true that after a final assessment nnder 
those sections has been made, the Income-tax Officer can go on 
making fresh computations and issuing fresh notices of demand to 
the end of all time. 

It is possible that the final assessment may not be made nntil 
some years after the close of the fiscal year. Questions of difficul- 
ty may arise and cause considerable delay. Proceedings may be 
taken by way of appeal and cause further delay. Until all such 
questions are determined and all such proceedings have come to 
an end, there can be no final assessment. But when once a final 
assessment is arrived at, it cannot in their Lordships’ opinion 
be re-opened except in the circumstances detailed in Sections 34 
and 35 of the Act (to which reference is made hereafter) and 
within the time limited by those sections. In the present case 
the liability of the respondents both for income-tax and fox 
super-tax was determined by the Icicome-tax Officer on January 
17, 1927. In the order made by him on that date he assessed 
the respondents to income-tax at the maximum rate but as the 
respondents were at that time a registered firm, he held, as he 
was bound to hold, that no super- tax was to be levied. On some 
date before the end of Match 1927 he served on the respondents 
a notice of demand for the tax that he had determined was 
properly leviable. The assessment having been made under 
Section 23 (4) no appeal lay in respect of it. The assessment 
of the respondents was, therefore, final both in respect of 
income-tax and super-tax. Their liability in respect of both 
taxes had been finally determined and none the less because the 
question of their liability to super-tax had been determined in 
their favour. It was, indeed, contended before their Lordships 
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that the assessment could not be regarded as having been determin- 
ed inasmnoh as the Commissioner might at any time, and apparently 
after any lapse of time, however long, cancel the registration of 
'the respondents as a registered firm and so subject the respondents 
to liability to pay super-tax. Their Ijordships would, in any case, 
hesitate long before acceding to a contention that would lead to so 
extravagant results. In their opinion, however, the contention 
cannot prevail. The Commissioner’s powers under Section 38, 
can only be exercised subject to the provisions of the Act of which 
the provisions in Sections 84 and 35, are in this respect of the great- 
est importance. These sections are or were at the material time 
as follows : 

“ 84. If for any reason income, profits or gains chargeable to 
income-tax has escaped assessment in any year, or has been assess- 
ed at too low a rate, the Income-tax Officer may at any time within 
one year of the end of that year, serve on the person liable to pay 
tax on such income, profits or gains,, or, in the case of a company, 
on the principal ofifioer thereof, a notice containing all or any of 
the requirements which may be included in a notice under sub-sec- 
tion (2) of Section 22 and may proceed to assess or re-assess such 
income, profits or gains, and the provisions of this Act shall, so far 
as may be, apply accordingly as if the notice were a notice issued 
under that sub-section : 

Provided that the tax shall be charged at the rate at which it 
would have been charged had the income, profits or gains not es- 
caped assessment er full assessment, as the case may be. t 

85. (1) The Income-tax Officer may, at any time within one 
year from the date of any demand made upon an assessee, on his 
own motion rectify any mistake apparent from the record of the 
assessment, and shall within the like period rectify any such mis- 
take which has been brought to his notice by such assessee : 

Provided that no such rectification shall be made, having the 
effect of enhancing an assessment unless the Income-tax Officer 
has given notice to the assesses of his intention so to do and has 
allowed him a reasonable opportunity of being heard. 

(2) 'Where any such rectification has the effect of reducing the 
assessment, the Income-tax Officer shall make any refund which 
may be due to such assessee. 

(3) Where any such rectification has the effect of enhancing 
the assessment, the Income-tax Officer shall serve on the assessee 
a notice of demand in the prescribed form specifying the sum 
payable, and such notice of demand shall be deemed to be issued 

l-W 
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nnder Section 29, and the provisions of this Act, shall apply accor- 
dingly.” 

In view of these express provisions of the Act, it is in their 
Lordships opinion .quite impossible to suppose that the Income-tax 
Officer may in every kind of circumstance and after any lapse of 
time make fresh assessments or issne fresh notices of demand ; or 
that the Commissioner can direct him so to do. In their Lord- 
ships’ opinion the provisions of the two sections are exhanstive, 
and prescribe the only circumstances in which and the only time 
in which snch fresh assessments can be made and fresh notices of 
demand can be issned. In the present case it is a debatable ques- 
tion whether the circumstances were such as to bring it within the 
provisions of Section 84. It is not necessary to determine that 
question inasmuch as, in their Lordships’ opinion, the case clearly 
would have fallen within the provisions of Section 85 
had the Income-tax Officer exercised his powers nnder the 
section within one year from the date on which the 
earlier demand was served upon the respondents. For, look- 
ing at the record of the assessments made upon them as it 
stood after the cancellation of the respondents’ registration — 
and the order effecting the cancellation would have formed part of 
that record — it would be apparent that a mistake had been made 
in stating that no super-tax was leviable. The Income-tax Officer 
took no further step, however, until May, 1929, and by then he 
was hopelessly ' out of time whichever of the two sections was 
applicable. . 

Their Lordships are accordingly of opinion that the order of 
May 4, 1929, was one that the Income-tax Officer had no power to 
make, and that the second of the two questions to which they have 
referred must be answered in the affirmative. For the order could 
only be justified, if at all, as one made, not nnder Section 28 (4) 
but under either Section 34 or Section 35. If it was made as the 
Commissioner has found, in purported exercise of the powers given 
by Section 23 (4) the assessee nevertheless had a right of appeal to 
the Assistant Commissioner under Section 88 and the Commis- 
sioner was in error when he quashed the proceedings on that appeal. 
For, as was truly said by Sm Shadi Lal in the case of Duns Chand 
V. Oonmissioner of Income-fax at p. 601, 

The mere fact that the assessment purports to have been<made 
under that sub-section does not shut out the appeal ; it must be 
shown that the circumstances of the case bring it within the scope 
of that sqb-seotion,” 
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For these reasons, which do not differ substantially from the 
opinions expressed by the Court of the Judicial Commissioner, 
their Lordships are of opinion that the appeal shonld be dismissed 
with costs. 

They will humbly advise His Majesty accordingly. 

Appeal dismissed. 


[In the Bombay Hich Cotjbt]. 

COMMISSIONBE OF INCOME TAX, BOMBAY 
PRESIDENCY, SIND AND BALUCHISTAN 

V , 

THE GRAIN MERCHANTS’ ASSOCIATION OF BOMBAY. 

Sm J. W. F. Beaumont, C. J. and Eania, J. 

March 23, 1988. 

Exemption — Ohabitable Institutions Object of Gb- 

NBEAL PUBtlO^TILITY MbAHINO OF — BENEFIT CONFINED TO A 

Section of Public, viss .^ People Intbbbstbd in Oommbbob — 
Whethbb one of Gbnbbal Public Utility — Intbbbsx Income — 
Allowances — Indian Income Tax Aot (XI of 1922), Sections 
4 (3) (i) & (ii), 12 (2). 

The expression ‘ object of general public utiUty ’ »n Section 4 (3) 
of the Indian Income Tax Act means an object of yublic utility 
which is available to the general public as distinct from any section 
of the public. 

The income of the Bombay Grain Merchants' Association was to 
be sper^ ‘ as per the resolutions of the Committee of the Association 
passed from time to time on matters of commercial and other small 
as well as big works of public utility * : Held, that the object of the 
association was not an object of general public utility within the 
meaning of Section 4 {8) as it was confined to a section of the public 
i.e., those interested in commerce, and the income of the assomation 
was not exempt from tax under that clause. Held further, that as 
against the income of the association from interest subjected to tax, 
only such expenditure as was incurred solely for the purposes of 
earning U was allowable under Section 12 (2) of the Income Tax Act. 

Reference made by the Commissioner of Income Tax, Bom- 
bay, under Section 66 (2) of the Indian Income Tax Act, XI of 1922, 
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referring for the decision of the High Court a statement of a case 
involving certain points of law. 

The Statement of the Case was as follows : — 

“ Under Section 66 (2) of the Indian Income Tax Act, XI of 
T922 (hereinafter referred to as “ the Act *’), and at the instance 
of the Grain Merchants’ Association of Bombay (hereinafter refer- 
red to as “ the Association ”), I have the honour to refer for your 
Lordships’ decision, the questions of law set out in paragraph 8 
below, which have arisen out of the income-tax assessment of the 
Association for the financial year 1934-85, ended on the 31st 
March 1936. . 

2. Facts of the Case.— The Association is formed for, the pur- 
pose {inter alia) of promoting and safeguarding the trade of grain, 
seeds, spices, gum, oilcakes and other raw materials produced in 
India, with local and foreign markets. The aims and objects of 
the Association are set out in paragraph 4 of its Constitution. As 
these are in the ■ Gujrati language, a translation thereof into Eng- 
lish was supplied by the Secretary of the Association. Some of 
the relevant clauses of the said paragraph are as uader : — 

“ (a) To promote trade of grain, seeds, spices, gum, oilcakes 
and other raw materials produced in India, with local and foreign 
markets. To Safeguard its general interests, to remove difficul- 
ties experienced therein and to do all that is necessary for the 
welfare of the institution and its members by every means. 

“ (b) To frame rules and regulations pertaining to the said 
trade and to amend and execute the same. 

“ (c) To arbitrate and decide disputes arising amongst mem- 
bers of the Association inter se and also between members and 
other parties who have dealings with them. 

{d) To decide disputes relating to the said trade taking into 
consideration the customs and usages (of trade). 

“ (e) To co-operate if necessary with other commercial bodies 
and institutions for the avowed objects of the Institution. 

•“ if) To communicate with Government, Railways, Munici- 
pality, Port Trust and other public departments with a view to 
safeguard and protect the general interest of the trade by every 
possible means. 

" (pr) To raise funds by levying cess for charitable purposes of 
objects of general public utility and to manage them. 

“ (») To collect, classify and disseminate information relating 
to trade and promoting the objects of the Association and to 
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propagate commercial, industrial and economic knowledge amongst 
members by suitable means. 

“ (y) To arrange for imparting commercial and industrial edu- 
cation 

Other paragraphs relevant to this reference are the following : 

“ 14 (a) Each member shall pay subscription to the Associa- 
tion at tine rate of one anna per 100 bags on actual deliveries of 
the goods sold on Bazar Dhara or delivery Bhara. 

“ (b) Every new member shall pay Es. 26 as annual subscrip- 
tion and Es. 61 as admission fees with the application and the same 
being sanctioned by the Managing Committee he shall be enlisted 
as an associate member. 

“ (c) Those who have become members according to clause (b) 
above shall pay cess as shown in clause (a) on the actual delivery 
of the goods sold by I them but if such a cess does not amount to 
8,000 bags during the year they shall have to again apply as per 
clause (6) (for becoming member next year) but no admission fees 
will be taken from them. But once their names are removed, 
fresh admission fees shall have to be paid 

After the Association was called upon to submit its return of 
income, the following additional paragraph 41 was added by a Ee- 
solution passed on 6th June 1986 : — 

“ 41. As to the income that is received and will be received 
from the members of this Association on account of the Jjagas and 
fees and other miscellaneous items except those relating to Bhar- 
mada (charity), whatever amount is collected and will be collected 
thereby, after deducting therefrom all the expenses of the Associs^- 
tion relating thereto, is being spent and will be spent as per Ee- 
solutions of the Committee of the Association passed from time 
to time in matters of commercial and other small as well as big 
works of public utility. In other words, any portion out of this 
amount and any interest thereon has not been hitherto spent for 
the personal benefit of any member of this Association and the 
savings out of the income on account of these Lagas, fees and 
other miscellaneous items and the interest thereon will not even 
hereafter be spent for the personal benefit of any member of this 
Association. But whatever will be left of such saved moneys and 
the interest realised thereon after deducting therefrom all the ex- 
penses of tbe< Association relating thereto will be spent for such 
commercial and other small and big works of public utility as may 
be resolved upon by the Committee of the Association from time 
to time ”. 
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3. The income of the Association is derived from the follow- 
ing sources in addition to the fees, annual subscriptions and cess 
collected from the mebers : — 

(i) Certified Brokers’ fees. 

(ii) Fees for writing letters. 

(iii) Weighing fees. 

(iv) Letter and Hundi delivery fees. 

(v) Penalty for trading on holidays. 

(vi) Bailway Survey fees. 

(vii) Goods Landing charges. 

(viii) Delivery and Contract books account. 

(is) Interest on loans and mortgages. 

4. For the assessment year 1984-35, the Income Tax 

B Ward, Section II, Bombay, issued to the Association a notice 
under Section 22 (2) of the Act calling for a return of income and 
in pursuance thereof, it put in its return declaring a deficit of 
Bs. 1,819 for the Samvat year 1989 which was the “ previous year ” 
within the meaning of Section 2 (11) of the Act, for the purposes 
of the aforesaid assessment. The Income Tax Officer, thereupon, 
after hearing the Association and after due consideration of the 
accounts put in, assessed the assessee on an income of Bs. 9,390, 
by his order dated 10th October 1986, a copy of which is annexed 
hereto and marked Exhibit A. It was contended before the said 
officer that receipts from none of the items referred to above ex- 
cept No. (ix), viz.. Interest on loans and mortgages, were liable to 
tax and the Income Tax Officer accepted that contention. The 
Association, however, claimed that its total expenditure amounting 
to Bs. 18,347 should be set off against the said interest income 
which amounted to Bs. 12,020. The Officer,' however, held that 
the only deduction allowable was in respect of interest credited to 
the accounts of several charitable funds separately maintained by 
the Association which amounted to Bs. 2,424. He also allowed 
sundry expenses to the extent of Bs. 206 holding that that much 
amount must have been spent in collecting the income from 
interest. 

6. The Association was not satisfied with the Income Tax 
Officer’s decision and appealed against the assessment to the Assist- 
ant Commissioner of Income Tax, B Division, Bombay, under 
Section 80 of the Act on the following among' other grounds ; — 

(1) by reason of the provision in the rules and regulations of 
the Association to the effect that the surplus on hand including 
the interest earned after deducting expenses was to be utilized 
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towards the commercial advancemeol and objects of general pnblic 
welfare, the Association was exempt from taxation ; 

(2) though the investment of the surplus funds brought some 
income, yet as there was a strict rule not to use the income to- 
wards any personal gain of any of the members of the Association 
the income was exempt under Section 4 (8) (ii) of the Act; and 

(3) the Income-tax OfScer should have allowed all the expen- 
ses against the interest income and accepted the deficit declared in 
the return of income put in by the Association. 

6. The Assistant Commissioner heard the appeal and held 
that the income of the Association could not be said to be derived 
from property held in trust or other legal obligation wholly for 
religious or charitable purposes and that therefore Section 4 (3) (i) 
of the Act did not apply. He also held that the said income could 
not also be said to be the income of a religious or charitable insti- 
tution derived from voluntary contributions and applicable solely 
to religions or charitable purposes as contemplated in Section 4 
(8) (ii) of the Act. Begarding the expenditure claimed, he held that 
the expenditure shown in the profit and loss statement represented 
all the outgoings of the Association as against receipts of all kinds 
earned by it, and that in order to earn the interest income assessed 
to tax an expenditure of Bs. 26 per mensem ought to suffice. 
He allowed therefore a sum of Bs. 300 instead of Bs. 206 allowed 
by the Income-tax Officer and reduced the income liable to tax. to 
Be. 9,296. A copy of the order dated 19th December 1936 
passed under Section 31 of the Act is annexed hereto, marked 
Exhibit B. 

7. Being dissatisfied with the above decision, the Association 
has applied under Section 66 (2) of. the Act requesting that its case 
be referred to this Honourable Court. A copy of its application is 
annexed hereto, marked Exhibit 0. 

8. Questions of law for decision of the Honourable Court. — I 
submit for favour of decision the following questions : — 

(1) Under the circumstances of the case, has the Assistant 
Commissioner rightly held that the Association was not entitled to 
exemption from tax under the provisions of Section 4 (8) (i) and (ii) 
of the Act ? 

(2) In case the answer to the above question be in the affirm- 
ative, has the Assistant Commissioner rightly held that as against 
the income from intexei^t subjected to tax, only such expenditure as 
was incurred solely for the purposes of earning it was allowable 
under Section 12 (2) of the Act ? 
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9. Opinion of the Commissioner. — As Section 66 (2) of the Act 
requires me to give my opinion while submitting this Statement of 
the Case, I beg to state that the answer to the first question 
should, in my respectful opinion, be in the affirmative. Admittedly 
the funds from which the said income from interest arises are not 
“ property held under trust or other legal obligation wholly for 
religions or charitable purposes” within the meaning of Section 4 
(3) (i) of the Act. There are certain accounts in the books of the 
association which pertain to certain charities and interest credited 
to these accounts has been already exempted. As regards the 
remaining interest, it is not derived from money held under any 
trust or legal obligation for any charitable purpose. Paragraph 41 
of the Constitution of the Association quoted above says that the 
income is to be spent “ in matters of commercial and other small 
as well as big works of public utility. These are vague words and 
I submit that “ matters of commercial utility ” cannot be “ chari- 
table purposes” within the meaning of Section 4 (3) (i) of the Act 
for, as stated at the end of the section, a charitable purpose “ in- 
cludes relief of the poor, education, medical relief and the advance* 
ment of any other object of general public utility ”. Advancement 
of commerce benefits only the particular commercial commubity 
concerned and not the general public. 

1 further submit that Section 4 (3) (ii) does not apply as the 
Association is an ordinary trade association and is in no sense “ a 
religious or charitable institution,” nor is the income derived 
“ from voluntary contributions ”. The Association further appears 
to hold the view that because the money which has been invested 
is derived from subscriptions from members and other receipts of 
the Association which are not held liable to tax, the income from 
the investment thereof is also to be exempted. It is submitted it is 
quite immaterial for the purposes of taxation to consider the 
source from which the money invested in loans and mortgages was 
derived. If money from whatever source derived is lent out at 
interest, the income arising therefrom is liable to tax. 

10. As regards question (2), the income of the Association from 
interest which has been subjected to tax has to* be computed as 
laid down in Section 12 of the Act and under sub-section (2) there- 
of ” Such income, profits and gains shall be computed after making 
allowance for any expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of making or earning 
such income, profits or gains, provided that no allowance shall be 
made on account of any personal expenses of the asseQsee ”, It 
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appears clear that only the expenditnre incurred solely for the pur- 
pose of earning this interest income is allowable. 

11. A copy of yonr Lordship’s decision may kindly be certified 
to me for further action as required by Section 66 (5) of the Act 

The Advocate General with the Government Solicitor for the 
Commissioner of Income Tax. 

Taraporewalla with Messrs. Malvi Banchhoddas dt Go. for the 
assessees. 

JUDGMENT. 

Beaumont, 0 J. — This is a reference by the Commissioner of 
Income-tax nnder Section 66 (2) of the Indian Income-tax Act 
raising a point of no great difficulty. The assessees are the Grain 
Merchants ’ Association of|Bombay and they had put in their return 
declaring a deficit of Bs. 1819. Their income, material for the 
present purpose, consists of interest earned on investments. 
Admittedly that source of income is liable to tax but the assesses 
Association say that they are not liable since they fall within the 
exemption contained in Section 4 (3) of the Act. That section pro- 
vides that tax is not payable in respect of any income derived from 
property held nnder trust or other legal obligation wholly 
for religious or charitable purposes. Then there is a proviso to it 
to the effect that in this sub-section “ charitable purpose ” includes 
relief to the poor, education, medical relief, and the advancement 
of any other object of general public utility. The assessees have 
passed a resolution, in point of fact after the date of the order of as- 
sessment, though we are told, that it only declares what was 
their previous custom, which provides that the income which 
is now in question will be spent as per the resolutions of the 
Gommitte of the Association passed from time to time 
on matters of commercial and other small as well as- big works of 
public utility. The only real question is whether these words 
fall within the words of the proviso to Section 4 (3) »»«., “ general 
public utility ”. In my opinion an object of general public utility 
means an object of public utility which is available to the general 
public as distinct from any section of the public ; and the objects 
of this association are clearly, to my mind, to benefit works of 
public utility confined to a section of the public, e.e., those inter- 
ested in commerce. I think, therefore that the assessees do not 
bring themselves within the exemption contained in Section 4 (8) 
and that the answer to the first question must, therefore, be in the 
affirmative. The second question also will be answered in the 
affirmative. 
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Kanu, J. — I agree. 

Per Curiam : — Assessees to pay the costs of the Commissioner 
of Income-tax taxed on the original side scale less one hundred 
rnpees. 


[IH lEB AiiLahabad High Gottbt]. 

MAJOR A. U. JOHN In re. 

Sm JoHB Thom, G.J., Habbibs, J., and Bajpai, J. 

April 2S, 1938. 

Inoomb — Mbahing op ‘ Inoomb ' — Nbobssitt op Blbmbnx op 
Pbeiodioaii Ebobipt — Depinition in Shato Wallace's Case — 
CouBi Salb — Dbobbb boldbb AiiLOwed to Act as Atjotionbbb 
AND TO Set Ofp 6 Pbb Gent as Commission Against Poundage 
Fbb op 6i P bb Gent — Commission so Adjusted, Whbthbb ‘In- 
oomb’ — Assbssability — Casual and Non-Bboubbing Ebobipt 
Not Abising Fbom Business — Exemption — Indian Income Tax 
Aot (XI OP 1922), Sbos. 4 (1), 4 (3) (vii). 

The element of periodical receipt or regularity or expected regu~ 
larity of monetary return is an essential ingredient of ' income ’ 
under the Indian Income Tax Act. The observations made by the 
Privy Council on the naiure of ‘ income ’ in Shaw Wallace & Co.’s 
Case were not intended to be confined to the particular facts of that 
case but were intended to lay down for the guidance of the Courts 
of India some general principle on the question as to what can he 
treated as income under the Act. 

Gbya Prasad & Ohotey Lai, In re, (1936 I.T.E. 177) dissented 
from. 

The assessee, one Major John, held 40 lacs and his brother held 
10 lacs of a total of SO lacs of debentures of a company. The 
assets of the company were sold in execution of a decree obtained on 
the debentures and knocked down for a sum of Bs. 80,80,000 and 
this sum was set off against the decretal amount. Under the rules of 
the Court the auction purchaser had to pay 6| per cent as poundage 
and if a person other than the Amin of the Court acted as auctio- 
neer he was entitled to commission of 6 per cent. The assessee was 
permitted by the Court to act m auctioneer and was allowed to de- 
duct 6 per cent from the 6i per cerU which he had to pay to the Court, 
The Income Tax authorities treated this 6 per cent commission which 
amounted to Bs. 1,04,000 as income of the assessee and levied 
income tax on it. 
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Held, on a reference by the Commissioner: (i) that the sum of 
Bs. 1,04,000 was not ‘ income ’ within the meaning of the Income- 
tax Act ; there was in fact no receipt at all but the granting of a 
mere relief ; (ii) even if the assessee be regarded as having received 
this sum, the receipt was not one arising from business or the exer- 
<nse of a profession or vocation and was of a casual and non-re- 
curring nature and was therefore exempt from income-tax under 
Section 4 (8) {vU) of the Act. 

Gases referred to : 

COHMISSIONEB ON INCOME Tax, BeNOAL V . SSAW WAUAOE & 

Co. [1982] (69 LA. 206; 136 1.0. 742 ; 36 C.W.N. 663 ; 34 Bom. 
L.E. 1033; 63 M.L.J. 124; A.I.E. 1932 P.O. 188 ; 1932 Oomp. 
Gas. 276 ; 69 Gal. 1343). 

Gaya Pbasad & Ghottey Lai In re [1936] (8 I.T.O. 64 ; 
1985 I.T.S. 177; 1936 A.L.J. 406 ; 164 I.O. 963 ; A.I.E. 1936 All. 
496). 

Mahabaj EtTMAB GoFAL Saban Nabain Singh V . Gommis- 
siONBB ON Income Taz, Bihab & Obissa [1936] (8 I.T.C. 340; 
1985 I.T.B. 987 ; 89 O.W.N. 1093 ; 1936 A.L.J. 926). 

STATEMENT OF CASE. 

Oase stated by the Gommissioner of Inoome-taz, Central and 
United ProYinces, under Section 66 (2) of the Inoome>taz Act (El 
of 1922, hereinafter referred to as the Act) at the instance of 
Major A. U. John of 49, Cantonment, Agra (an individual within 
the meaning of Section 3 of the Act, hereinafter referred to as 
the assessee) for favour of decision by the Hon’ble the High Court 
of Allahabad of the questions of law set out in paragraph 4 below 
arising out of the appellate decision of the Assistant Gommissioner 
of Income-tax, Meerut, in the matter of the assessment of the 
above assessee for the financial year 1982-83 ended on 3l8t March 
1983. A copy of the application for reference under Section 66 (2) 
of the Act is annexed hereto as Appendix A. 

2. Facts ef the Case. — The assessee was a partner in the de- 
funct firm of Messrs. A. John & Co., which owned three spinning 
mills and one flour mill at Agra. In the year 1920 the firm sold 
all the four mills to a company styled the Agra United Mills Ltd., 
for a sum exceeding a orore of rupees. Part of the Consideration 
was paid by the company in mortgage debentnres of the value of 
Bs. 60,00,000 issued in favour of the following persons : 

Es. 

... 30,00,000 

... 10 , 00,000 


(1) The assessee 

(2) Mr. G. A. John 
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(3) Sir Edwin John, Kt., Morar,l 

in the Gwalior State > 

(4) Mr. H. G. John of London ) 

(6) The National Bank of India Ltd., 

Madras 

Total 60,00,000 

On the failure of the company to pay interest and the prin- 
cipal the debenture mortgagees brought a suit in the year 1927 for 
the enforcement of their mortgage and the recovery of the mort- 
gage-nioney which had, by that time, accumulated with interest 
to Bs. 62,00,000. The suit was decreed in February, 1931. During 
the pendency of the execution proceeding, the Civil Court, with 
a view to keep the mills running, appointed the assessee in June, 
1931, as an Official Beceiver of the properties of the company. 
Eventually it was found necessary to put the mills to sale and the 
Court appointed the assessee to sell them by auction. This auction 
was held on 20th January, 1932. There were several bids but the 
property was hammered out to the decree-holders, who were the 
highest bidders, through Mr. George A. John, for Bs. 20,80,000. 
This bid was accepted by the Court and the sale was confirmed on 
8th March 1936. There were no cash proceeds of the sale and 
the sum of Bs. 20,80,000, was set off against the decretal 
amount. 

Under rule 2, Chapter XVII, of the General Buies (Civil) 
of 1941, poundage is payable to Government at 6^ per cent, of the 
auction proceeds. It amounted to Bs. 1,30,000 in this case. 
Under rule 15 of the same rules the Court dan allow commission 
to the auctioneer to the extent of 6 per cent, if the auction is 
effected by a private person instead of the Amin of the Court. 
The poundage is payable by auction purchasers who, in the present 
case, happened to be the decree-holders themselves and at the 
time of the auction the assessee claimed the lion’s share in the 
decree. Consequently on the representation of the assessee that 
he should be allowed commission at 6 per cent, for auctioning the 
property and that he should thus be permitted to deposit the 
poundage at 1^ per cent instead of 6i^ per cent, the Court ordered 
accordingly. At 5 per cent, the commission amounted to Bs. 
1,04,000. As required by rule 15 of the General Buies quoted 
above, the assessee thus paid on 9th March, 1932, Bs. 26,000 for 
poundage and Bs. 20,800 for the sale certificate. Both the 


6,00,000 

6,00,000 
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amonnts were paid in stamps. The total amonnt of Bs. 46,800 
was drawn by the assesses from the Agra branch of the Imperial 
Bank of India by a cheque on an account which stood in the joint 
names of the assessee and his brother Mr. G-eorge A. John. 

When the Income Tax Officer came to know of this trans- 
action, he required the assessee, by means of a notice under Sec- 
tion 22 (2) of the Act to submit a return of his income for the 
assessment year 1932-33. In response to this notice, the assessee 
submitted a nil return stating that he had no income in the year 
ending March 1931-32, which was the relevant year of account 
for the purposes of bis assessment. The return was not accepted 
and the assessee was required to produce accounts and evidence 
under Sections 22 (4) and 23 (2). The assessee’s representative 
accordingly appeared before the Income Tax Officer and denied 
his liability to be assessed. It was contended (1) that the assessee 
did not actually receive any amount by way of commission be- 
cause being himself interested in the sale the reduced rate at which 
he was allowed to pay the poundage amounted merely to a reduction 
in his expenses and not to the receipt of any income, and (2) that, 
even if the transaction was held to amount to a receipt of the com- 
mission, the income was exempt under Section 4 (3) (vii) of the 
Income Tax Act, being income of a casual and non-recurring 
nature not arising from business, profession or vocation. The In- 
come Tax Officer overruled these contentions and levied an assess- 
ment in the amonnt of Bs. 1,15,108 including Bs. 11,106 on ac- 
count of the assessee’s share of profits of an association of indivi- 
duals known as Messrs. John Bros, which is assessed to income-tax 
separately. A copy of the assessment order will be found in 
Appendix B. 

3. The assessee filed an appeal but was unsuccessful, the 
Assistant Gommissioner holding (1) that in the circumstances 
'stated, the sum of Bs. 1,04,000 representing commission at 6 per 
cent allowed to the assessee was income in his hands, (2) that the 
commission must be deemed to have been paid to the assessee on 
the date on which he deposited tlie ennd of Be. 26,000 and (S) that 
the income was not covered by the exemption conferred by Sec- 
tion 4 (3) (vii) of the Act. A copy of the Assistant Commissioner’s 
order is in Appendix G. 

It was contended before the Assistant Commissioner that the 
assessee had acquired the debentures originally held by Sir Edwin 
John, Mr. H. G. John and the National Bank of India Ltd., but 
no evidence on the point was produced before him. Having re- 
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gard, however, to the order of the Subordinate Judge, dated the 
26th January, 1932, quoted by the Assistant Oommissioner in his 
order and after further inquiry, I am prepared to concede that, at 
the time the auction took place, the only persons interested in the 
sale were the assessee and his brother Mr. G. A. John. 

Further, it is not disputed that after the sale of the mills to 
the Agra United Mills, Ltd., in the year 1920, the only business 
that the assessee had was that of the sale of motor-cars and acces- 
sories. The business was closed by him in June, 1931. The assessee 
has not been doing any business of his own since then, his half- 
share in interest on securities and the properties of Messrs. John 
Bros, being assessed as the income of the association of individuals 
mentioned above. 

4. Questions for the decision of the Honbl’e Court. — (1) In the 
circumstances of the case (a) is the item of Bs. 1,04,000 liable to 
tax as income accruing and arising in British India within the 
meaning of Section 4 (1) of the Act, or (b) constitutes receipts 
falling under Section 4 (3) (vii) of the Act and hence exempt ? 

(2) If the answer to part (a) of question (1) is in the affirma- 
tive and to part (b) in the negative, was the Assistant Commis- 
sioner justified in holding that the item must be deemed to have 
been paid to the assessee on the day he deposited the sum of 
Bs. 26,000 representing the difference between the poundage and 
the commission ? 

5. Opinion of the Commissiouer. — Part (a) of question No. 1. — 
The assessee’s argument as I understand it, is that as there were 
no sale-proceeds the decree-holders themselves having purchased 
the property and as the commission could not, therefore, be de- 
ducted out of them and paid to him in cash, the effect of allowiijg 
him the concession to pay the poundage at 1^ per cent was that the 
expenses of the execution such as the poundage and the fee for the 
sale certificate were reduced and it was left to him to recoup him- 
self of the commission earned from the decree-holders who were 
also the auction-purchasers. As the assessee himself was the main 
and the major decree-holder, it is argued that he would have to 
recover it mainly from himself in which event what he would 
receive would be something which was not a receipt from outside, 
something that did not come in to him and did not, therefore 
satisfy the definition of the word “ income ” as given in the case 
of Baja Baghunandan Prasad and anothsr v. Commissioner of 
Ineome-iaz, Bihar and Orissa and in the decision of their 
Lordships of the Privy Council in the case of ShoA/o Wallace 
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d Co. V. Commissioner of Income-tax, Bengal. To the extent he 
would have to recover the amonnt from his brother Mr. Qt. A. John 
since there was no settlement of accounts between them it is alleg- 
ed that the amount would represent only a debt which bad accrued 
and which, in view of the observations of their Lordships of the 
Privy Council in St. Lucia TJsines dk Estates v. Colonial Treasurer 
(1924 A.G. 608) would not be income. 

Under rule 16 of the G-eneral Buies (Civil) of 1911, the com- 
mission was the next charge after the poundage on the sale pro- 
ceeds. Where, owing to the decree-holders being themselves the 
purchasers of the property and one of them being entitled to the 
commission, there were no sale-proceeds it would still be open to 
the auctioneer to insist on the poundage being paid in cash in 
which event the Court would have allowed him payment in cash. 
By insisting on the balance of the poundage only being allowed 
to be paid, the assessee took it npon himself to recover the com- 
mission from the other decree-holders and I fail to see how the 
saving in the expenses thus effected altered the character of the 
transaction when they could not be properly debited under the Act 
to the income. On the other hand, it involved a distinct gain to 
the assessee which is clearly within the purview of Section 4 (1) 
of the Act. As regards the argument based on the meaning of the 
word ‘income’ it seems to me characterized by the fallacy that 
the commission is likened to a form of return from the poundage 
and the manner in which it is received is confused with the nature 
of the amount, whereas the question of recovery is wholly irrele- 
vant to the point immediately under consideration and the 
position logically resembles that in which an asset is cancelled 
by a liability. Where, as in this case, this is the position, the 
authorities relied on by the assessee do not, it is respectfully sub- 
mitted apply. As between him and the Court the resulting 
position was that the major portion of the commission was paid 
through the cancellation of his share of the liability to pay the 
poundage and the rest through the implicit transfer to him of his 
brother Mr. 0. A. John’s share. It was one of his own creation. 
He cannot turn round and say that his brother has not actually 
paid him his share of the expenses and may not pay it or he may 
not choose to recover it from him and that for that reason what 
has happened is a mere accrual of a debt which, in view of the 
Privy Council decision in the Colonial case, is not income. There 
is no question of the accrual of a debt here. The question is one 
of the transfer of a debt and the decision in the Colonial case is 
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beside the point. The poundage was a capital expenditure while 
the commission was an income receipt. The one conld not be set 
off against the other for the pniposes of an assessment nnder the 
Act. I am, therefore, of the opinion that this part of the question 
should be answered in the affirmative. 

As regards the second part of question No. 1, relying again on 
the observations of their Lordships of the Privy Council in the 
case of Shaw Wallace d Oo. Ltd., referred to above, the assessee 
argues that even if the amount in question were to be held as in- 
come, it was in the nature of a windfall as it could not be said to 
arise from business and the assessee was not an auctioneer by pro- 
fession. It may not be income arising from business, but, in my 
opinion, the commission was the fruit of the continuous exercise 
of an activity, something that the assessee had worked for, a re- 
turn that was by no means unexpected and as such not in the 
nature of a windfall. Indeed, when applying to the Civil Court 
for the 6 per cent, commission the assessee himself wrote saying 
“ I have been devoting my whole time to my duties as such and 

have been drawing no remuneration etc.” (vide Appendix C). 

Such a remuneration for services rendered can never be casual. It 
is immaterial that it was for the first time that the assessee had 
worked as an auctioneer. The correct criterion is, as observed 
by your Lordships in the ttfkse ot Chunnilal Kalyandas (1I.T.O, 
421) whether the singularity of the transaction is accidental or 
inevitable. There is nothing in the circumstances of this case to 
show that it is inevitable. To the like effect are the observations 
of their Lordships of the Bombay High Court in the case of Sir 
Purushottamdas Thakurdas v. Oommissioner of Income-tax, Bom- 
bay (2 I.T.C. 18) though the facts of that case were somewhat 
different from those of this case. The regular profession of an 
assessee does not appear to me to be material where the receipt 
arises from work done hy the recipient with the idea of getting 
paid for it. The word ‘ occupation ’ occurring in Section 4 (3) 
(vii) is not defined in the Act and is wide enough to cover a case 
where the assessee was occupied in the work of holding an auction. 
Thus the income was, in my opinion, one that did arise from the 
pursuit of an occupation. 1 therefore, submit respectfully that the 
second part of question No. 1 should be answered in the negative. 

As regards question No. 2 the commission was payable to the 
assessee by the Civil Court which had appointed him as an auc- 
tioneer. It follows, therefore, that it was paid to him on the 
date, admittedly within the year of account, on which, with the 
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permission of the Gonrt, which was granted at his own request* 
the assessee deposited the balance of the poundage. Agreeing with 
the Assistant Oommissioner, I am therefore, of the opinion that 
question No. 2 should be answered in the affirmative. 

6. As required by rule 7 of the rules frarqed by the High 
Court a copy of the relevant portion of the statement of the case 
was sent to the assessee for his observations and suggestions, if 
any, within 14 days of the receipt of the memo. The cover in 
question was delivered to the assessee on 12th July, 1934, and the 
prescribed time expired on 26th July, 1934, but so far no reply 
from him having been received the case is finally submitted under 
Section 66 (2).” 

JUDGMENT. 

This is ' a Beference by the Commissioner of Income Tax 
under Section 66 (2) of the Income-tax Act of 1922. 

Two questions are submitted to the Court for decision. 

These questions are : — 

(1) In the circumstances of the case, (a) is the item of Bs. 

1.04.000 liable to tax as income accruing and arising in British 
India within the meaning of Section 4. (1) of the Act, or (b), con- 
stitutes receipts falling under Section 4 (3) (vii) of the Act and 
hence exempt ? 

(2) If the answer to part (a) of question (1) is in the affirma- 
tive and to part (b) in the negative, was the Assistant Commis- 
sioner justified in holding that the item must be deemed to have 
been paid to the assessee on the day he deposited the sum of Bs. 

26.000 representing the -difference between the poundage and the 
commission ? 

The matter came before a‘ Bench on January 15, 1937. In 
view of a decision of another Bench of this Court, In re Ootya 
Prasad and Chotey Lai, the case has been referred to a larger 
Bench for consideration and decision. 

The facts of the case which are set out in detail in the Befer- 
ence may be briefly recapitulated. In 1920 a limited company — 
the Agra nnii>ed Mills, Ltd. — purchased from Messrs. A. John & 
Co. three spinning mills and one flour mill, the purchase price be- 
ing rupees one orore and twenty lacs. The Company issued 
Bs. 60 lacs of debentures. The company fell into arrears 
in respect of payment of interest on the debentures and in 
1927 the debenture holders sued the company for a sum of Bs. 
62,00,000. The suit wa» decreed in Eebrnary 1931. Four months 
were given to the company for payment of the decretal amount ; 
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in defanlt of payment the debenture holders were given the right 
to sell the property. The company did not pay, and on January 
20, 1932, the mills were sold. At the time of the sale most de- 
bentures were held by Major A. IT. John, the assessee. He held 
rupees forty lacs of debentures, the other ten lacs were held by his 
brother Mr. George A John. 

As is stated in the Beference, there were no cash proceeds of 
the sale since the mills were knocked down to the debenture 
holders for the sum of Bs. 20,80,000. This sum of Bs. 20,80,000 
was set off against the decretal amount. 

Under Buie 2 Chapter 17 of the General Bnles (Civil) of 1911 
poundage was payable to the Government at 6i per cent, of the 
auction proceeds. Six and a quarter per cent, amounted to Bs. 
1,30,000. Under Buie 15 the Court may allow commission to the 
auctioneer up to 6 per cent, of the auction price if the auction is 
conducted by a private person instead of the Amin of the Court. 

Now, in the present case. Major A. U. John was appointed 
auctioneer, and after the sale he moved the Court to be allowed to 
deposit poundage at the rate of li per cent, instead of 6^ per cent. 
He prayed that the remaining 5 per cent be treated as auctioneer’s 
commission. To this the Court agreed. Five per cent amounted 
to Bs. 1,04,000. Accordingly, under rule 15 of the General 
Bnles, the qssessee Major A. U. John, paid into Conrt on March 
9, 1932, Bs. 26,000 for poundage and Bs. 20,800 for the sale 
certificate. 

The Income-tax Officer claimed to assess Major A. U. John to 
income-tax for the year 1931-32 in respect of the 5 per cent, auc- 
tioneer’s commission above referred to. 

Whether or no the assessee is liable to assessment in respect 
of this sum depends upon whether the sum can be regarded as in- 
come within the meaning of the Indian Income-tax Act. 

Now, income is nowhere defined in the Act. The question as 
to what amounts to income under the Income-tax Act however 
was considered by the Judicial Committee of the Privy Council in 
the case of the Commissioner of Ineome-tax, Bengal v. 8hmo Wal- 
lace dt Oo. In the course of the judgment of the Board, which was 
delivered by SiB GBOBas Xiowbdes, it is observed : — 

“ The object of the Indian Act is to tax ‘ income ’ a term 
which it does not define. It is expanded, no doubt, into 
‘income, profits and gains’, but the expansion is more a mat- 
ter of words than of substance. Income, their Lordships think 
in this Act connotes a periodical monetary return ‘ coming in ’ 
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with some sort of regnlarity or expected regalarity, from definite 
sources. The sonrce is not necessarily one which is expected to be 
continnonsly productive, but it must be one whose object is the 
production of a definite return, excluding anything in the nature 
of a mere windfall. Thus income has been likened pictorially to 
the fruit of a tree, or the crop of a field. It is essentially the pro- 
duce of something which is often loosely spoken of as ‘capital’. But 
capital though possibly the source in the case of income from 
securities is in most cases hardly more than an element in the 
process of production ”. 

It is apparent to us that in making the above observation the 
Board had in view the various relevant sections of the Act, and 
that the Board’s intention was to lay down for the guidance of the 
Courts in India some general principle on the question as to what 
can be treated as income under the Act. The terms of that part of 
their Lordships’ judgment above quoted are undoubtedly general 
and, in our opinion, were not intended by their Lordships to be 
confined to the particular facts and circumstances of the case which 
their Lordships were considering. It appears to ns that their 
Lordships intended to indicate that the element of periodical receipt 
or regnlarity or expected regularity of monetary return was an 
essential ingredient of ‘ income ’ under the Indian Income Tax Act. 
Their Lordships later in their judgment observe : — 

“ The claim of the taxing authorities is that the sum in ques- 
tion is chargeable under head (iv), Business. By Section 2 (4) busi- 
ness ‘includes any trade, commerce or manufacture, or any adven- 
ture or concern in the nature of trade, commerce or manufacture. 
The words used are no doubt wide, but underlying each of them is 
the fundamental idea of the continuous exercise of an activity. 
Under Section 10 the tax is to be payable by an assessee under the 
head business ‘ in respect of the profits or gains of any business 
carried on by him ’. Again, their Lordships think, the same cen- 
tral idea : the words italicised are an essential constituent of that 
which is to produce the taxable income; it is to be the profit earned 
by a process of production. And this is borne out by the provision 

for allowances which follows. ” “ Their Lordships will only 

add that the reasoning of this judgment would apply equally if the 
appellant based his claim on head (vi) ‘ other sources ’ and the 
corresponding provisions of Section 12 

In Oaya Prasad and Ohhotey Lai, In re, a Bench of this 
Court, however, took the view that the observations of the 
Privy Council above quoted should be taken in conjunction 
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with the facts of the particular case and that the Board did not 
intend to lay down any general principle. 

We are unable to agree with this view of their Lordships’ 
observations. In our opinion, the intention of the Board was to 
enunciate a working definition of income for the guidance of the 
Courts in India. We are confirmed in this view by the fact that 
in a subsequent case Maharaj Kumar Oopal Saran Narain Singh 
V. Commissioner of Income Tax, Bihar and Orissa in which the 
circumstances were entirely different the Board approved of the 
principle laid down in the case of Commissioner of Income Tax, 
Bengal v. Shaw Wallace <6 Co. 

By Section 4 (3) (vii) the Act shall not apply to “ any receipts 
not being receipts arising from business or the exercise of a pro- 
fession, vocation or occupation, which are of a casual and non- 
recurring nature, or are not by way of addition to the remune- 
ration of an employee ”. In our opinion, it cannot be maintained 
that the auctioneer's commission in the present instance was a re- 
ceipt arising from business or the exercise of a profession, vocation 
or occupation, or that it was not of a cas'nal or non-recurring 
nature, or was by way of addition to the remuneration of an 
employee. Major A. U. John, who sold debentures belonging to 
himself and his brother is not an auctioneer and the commission 
which was earned, if it can be said in the circumstances that he 
earned commission, did not arise out of the business in which he 
was engaged nor was it in any way connected therewith. 

Sales in execution of a decree of the Court are generally, 
carried out by the Court Amin. Occasionally the duty is assigned 
to a private person. If that private person is an auctioneer then 
clearly commission on the sale would be regarded as income. 
We would observe that not only was the commission unconnected 
with any business but in fact Major John received nothing at all. Ilhe 
mills were sold at a price a long way below the sum owed to the 
debenture holders. The court considered it equitable to relieve the 
debenture holders of the payment of auctioneer’s commission, the 
antioneer being one of the debenture holders. In the circum- 
stances it would be unreasonable to regard the relief as ‘ income ’. 
In our opinion nothing in fact was received by Major A. XT. John 
as auctioneer’s commission and that in any event even if the relief 
granted to the debenture holders be regarded as a ‘ receipt ’ that 
receipt did not arise out of any business or the exercise of a pro- 
fession, vocation or occupation and was of a casual or non-recurring 
nature. 
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In the result we hold that the lacome-tax Officer was not 
entitled to assess Major A.. U. John for income-tax in respect of 
the snm above referred to. 

We would answer the questions referred as follows : — 

1. (a) The item of Bs. 1,04,000 is not liable to income-tax as 
income accruing and arising in British India within the meaning 
of Section 4 (1) of the Act, 

(b) Even if the same assesses be regarded as having received 
the sum of Bs. 1,04,000, this receipt is exempt under Section 4 (3) 
(vii) of the Act. 

In view of our answer to question 1, question 2 does not arise. 

We fix Bs. 400 as the fee of Counsel for the Income-tax 
Department. He should file his certificate within six weeks. 

Reference answered accordingly. 


[In the Bombay High Cohbt]. 

OOMMISSIONEB dF INCOME-TAX, BOMBAY 

V, 

BOMBAY TBUST COBPOBATION. 

Sib J. W. F. Bbattmoni, C.J., and Eania, J. 

Match 23, 1938. 

Aooohnt Books — Notiob to Pbodttob Books Not in Posses- 
sion OB CONTBOB OP ASSBSSBB — FAXLXTBB TO PbODUOB — SUMMABY 
AsSBSSMBNT — iLIiBGAtlTY OP ASSESSMENT — SOOPE OP SbO. 22 (4) — 
Non-bbsidbnts — Notice on Agents Fob Pbodhoiion op Accounts 
— Legality — Ebpuhd — Commissionbb’s Duty to Bbpund Tax 
Illegally Levied — Necessity op Amending Act — Indian In- 
come-tax Act (XI op 1922), Secs. 22 (4), 23, 42, 66. 

Section (4) of the Indian Income-tax Act {which provides 
that the Income-tax Officer mdy serve on any person upon whom a 
notice has been served under Section SS (3), a notice requiring . him 
to produce or ccmse to he produced such accounts or documents as 
the Income-tax Officer may require) only relates to accounis or 
documents which are in the possession, or under the control of, the 
person making the raum. 

A Company which had its head office at Bombay was required 
under Section 22 (4) to produce the account hooks' of a company 
of Hongkong with which it was alleged to he closely connected and 
an assessment under Sec. 28 (4) teas made on the Bombay Company 
on Us failure to produce the books. Held, on a reference, that there was 
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no evidence to thow that the Bombay Company was in law in a 
position to produce or cause to be produced the books of the Hong- 
kong Company and thai the order under Section 22 (4) was not 
therefore justified and the consequential assessment under Sec- 
tion 23 (4) was also not justified. 

Per Beaumont, O.J. — “ It seems to me desirable that the 

Legislature should consider the desirability of protet^ing the tax 
payer from abuse of authority. As the law stands there appears to 
he no means of compelling the Income-tax Commissioner to refund 
tax illegally levied." 

Cases referred to : 

COMMISSIONEB OP INCOME-TAE V. BoMBAT TbUST OoBPOBA- 

TION [1930] (64 Bom. 216; 67 LA. 21; 4LT.0.312; 1211.0. 
632). P.O. 

COMMISSIONEB OF INOOMB-TAX V. BOMBAY TbUST CoBPOBA- 

XION [1936] (1936 I.T.R. 323; 164 1.0. 18; A.I.R. 1936 P.O. 269; 
63 I. A. 408 ; 60 Bom. 900 ; 41 O.W.N. 33). 

Case stated by the Commissioner of Income-taz, Bombay, 
under Section 66 (2) of the Indian Income-tax Act in the matter of 
the assessment of the Bombay Trust Corporation as agents of the 
Hongkong Trust Corporation for the year 1928-29. [Civil Refer- 
ence No. 17 of 1937]. 

STATEMENT OF CASE. 

“Under Section 66 (2) of the Indian Income-tax Act, XI of 
1922 (hereinafter referred to as “ the Act *’), and at the instance of 
the Bombay Trust Corporation (hereinafter referred to as the 
“ Bombay Company ”) as the statutory agent of the Hongkong 
Trust Corporation (hereinafter referred to as the “ Hongkong 
Company ’’), I have the honour to refer to your Lordships the 
question of law set out in paragraph 19 below, which has arisen 
out of the income-tax and super- tax assessments of the aforesaid 
Bombay Company as the agent for the Hongkong Company for 
the financial year 1928-29, ended on 31st March 1929. 

Facts of the Case. — The previous history of this case will be 
found in the statement of the case in Civil Reference No. 10 of 
1927 and Civil Reference No. 8 of 1938 and the judgments of the 
Honourable Court delivered thereon and the judgments of their 
Lordships of the Privy Council delivered on appeal therefrom 
(I.L.B. 92 Bombay 702, and 54 Bombay 216, respectively), and 
these may be referred to, if need be, in connection with the pre- 
sent Reference. To relate in brief this previous history for facility 
of reference, I beg to state that the share capitals both of the 
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Bombay Company and of the Hongkong Company and indeed also 
of Messrs. E. D. Sassoon & Go., Ltd., (hereinafter referred to as the 
“ Sassoon Company ”) are held almost exclusively by the Sassoon 
family. The Bombay Company and Sassoon Company were 
incorporated in Bombay in 1920 and the Hongkong Company at 
Hongkong m 1921. Up to 1920, the Sassoon family was doing 
business in Bombay, China, England and other parts of the world 
as a firm under the name and style of Messrs. E £). Sassoon & Co. 
In 1920, this firm was converted into the above two 
limited companies, the Bombay Company and the Sassoon 

Company. Both have at all material times had their offices in 
Bombay at the same place. The Bombay Goulpany had a capital 
of one crore and all the shares in the limited companies and secu- 
rities belonging to the old firm, worth several crores of rupees, as 
also part of the banking and financial business thereof, were trans- 
ferred to the new company. The Sassoon Company which was 
also started with a capital of one crore was given the rest of the 
business of the old firm, viz., business as “ General Merchants, 
Bankers, Commission Agents and Agents of Joint Stock com- 
panies ”. The Hongkong Company is also a financing corporation 
and was started in 1921 with a capital of 8 crores. It had with it 
deposits of about the same amount in the years 1924 and 1926. In 
the words of the Honourable Mr. Justice Kemp (62 Bombay 702, 
at page 721) “ the paid-up capital of the Hongkong Trust Corpo- 
ration amounted to 8 crores of rupees and it had at its disposal 
about 7 or 8 crores more of cash deposits received from all 
sources. It was formed as a limited company and by its Memoran- 
dum of Association it was empowered to carry on the business of 
bankers and financiers, advancing, depositing or lending money 
and doing this business at Hongkong or any part of the world. In 
fact its activities were confined to Bombay and to lending money 
to the Bombay Trust Corporation (italics) ..There was un- 

doubtedly an intimate connection between the Bombay Trust 
Corporation and the Hongkong Trust Corporation. The Hong- 
kong Trust Corporation lent the whole of the 16 or 16 

crores constituting its paid-up capital and cash deposits to the 
Bombay Trust Corporation from time to time at 61; per cent in- 
terest. The interest accruing due was remitted by the Bombay 
Trust Corporation through its Bankers, Messrs. E.-D. Sassoon & 
Co., Bombay to Shanghai branch of the same bankers which kept 

an account of the Hongkong Trust Corporation ’\and again 

()ibid at page 723) ; ‘ * There can be little doubt that although the 
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Hongkong Trust Corporation and the Bombay Trust Corporation 
were separate 'legal entities, there was that intimate connection bet- 
ween them as shown by their dealings which shows that the Hong- 
kong Trust Corporation was formed practically for the purpose of 
lending all its available cash to the Bombay Trust Corporation 
and the intermediary between the two Corporations were the 
bankers E. B. Sassoon & Go. The Hongkong Corporation lent all 
its paid-up capital and cash deposits apparently without security to 
the Bombay Company.” 

3. The connection between these three companies has been 
further described in paragraphs 25 and 26 of the- judgment of Sib 
Ambbbsob Mabtbn, Chief Justice, in the above Beference (62 
Bombay at page 718) as under : — 

We are dealing in enormous Bgures and substantially the 
Bombay Company was being financed to the extent of 16 or 16 
times its paid-up capital by a fairy god-mother in the shape of the 
Hongkong Company who was prepared to lend them almost un- 
limited sums at 5^ per cent interest without security, and in its 
turn the Hongkong Company was risking double the amount of its 
paid-up capital and all its available deposits. 

“ Under those circumstances it seems to me that there was a 
strong business connection between the two companies. The busi- 
ness interests of the Hongkong company were practically entirely 
wounded up in the business welfare of the Bombay Company. The 
failure of the latter would have involved the ruin of the former. 
Consequently, 1 need say nothing as to the fact that behind these 
strong financial ties was the family house of Messrs. E. D. Sas- 
soon & Co., Ltd., as the banker intermediary. Nor need I in 
any way lay stress on such family connections as there might 
be between the various share-holders or directors of the three 
companies.” 

4. Though the Hongkong Company was created in 1921, it 
was not till the year 1926 that this Department became aware of 
its existence and of its intimate business relation with the Bom- 
bay Company. It then became known that it had loaned to the 
Bombay Company in 1924-26 about 16 orores of rupees, that is, in 
fact, all its available resources, without any security, and that the 
amount was lent by way of fixed deposits at 6| per cent, interest 
and also that the money was transmitted through the Sassoon 
Company and that the interest was paid through its head office at 
Bombay, and its branch at Shanghai. The Income-tax Depart- 
ment, therefore, started proceedings to levy tax on the interest 
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exceeding Be. 80 . lakhs per annum which the Bombay Company 
was paying to the Hongkong Company, treating the former as the 
statutory agent of the latter under Section 48 of the Act. 

6. Before a resident can be treated as .the statutory agent of 
a non-resident under Section 43 of the Act for the purposes of taxa- 
tion, the proviso to that section requires that the resident should 
be given an opportunity to show cause why he should not be held 
liable to tax as agent of the non-resident. Accordingly, on 14th 
October 1926, the Senior Income-tax Officer, Bombay, issued a 
notice to the Bombay Company calling upon it to state why it 
should not be treated as the agent of the non-resident Hongkong 
Company in respect of the interest income earned by the latter 
on the loan given by way of fixed deposits for a year and renewed 
from year to year. Shortly after these proceedings were started, 
however, the above fixed deposits which then amounted to the 
enormous figure of 11 crores of rupees, were shown in the ac- 
counts of the Bombay Company as converted on 13th November 
1926 into call loans payable as soon as demanded, and thereafter 
within the short space of four days, namely,^ on the 17th Nov- 
ember 1926, as actually paid off with interest. It was in fact, curi- 
ously enough on that very date that the Senior Income-tax Officer, 
after holding the Bombay Company liable as the statutory agent 
of the Hongkong Company under Section 43 of the Act, called 
upon it as such agent to put in returns of the income under Sec- 
tion 22 for the years 1925-26 and 1926-27. The above large sum 
of 11 crores of rupees was not held by the Bombay Company in 
cash so as to be available for repayment at a moment's notice (or 
four day’s notice), but was looked up in shares and securities and 
in the business. By converting a fixed deposit into a call loan, a 
liability to pay back immediately on demand was created, the 
Sassoon Company being throughout the banker intermediary bet- 
ween the Hongkong Company and the Bombay Company trans- 
ferring the loans from the account of the Hongkong Company to 
the Shanghai branch of the Sassoon Company, so that it appeared 
that the Hongkong Company was paid off through the Sassoon Com- 
pany and that moneys had bean borrowed from the Sassoon Com- 
pany. Nothing was in fact paid to the Sassoon Company or received 
from it in cash. These were all book entries. The Sassoon Com- 
pany, Shanghai, did not in its return, pay off the amount in cash to 
the Hongkong Company but merely credited the amount in the cur- 
rent account of the Hongkong Company in its account books. Thus, 
while the entries in the books before 17th November 1926 showed 
■ I— es 
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that the Bombay Company was a debtor to the Hongkong Com* 
pany direct, as and from 17th November 1926, the Bombay 
Cornpany appeared in the books as debtor of the Sassoon Com- 
pany, Shanghai, and the latter as debtor to the Hongkong 
Company. 

6. As regards the payments of interest on these loans prior 
to 17th November 1926, it was shown in the accounts remitted to 
the Hongkong Company through the Sassoon Company, Shanghai. 
After 17th November 1926, it is shown as paid to the Sassoon 
Company, Shanghai. 

7. Now reverting for a moment to the history of the previons 
litigation herein, the Senior Income-tax Officer, Bombay as stated 
above decided on 16th November 1926, to treat the Bombay Com- 
pany as the statutory agent of the Hongkong Company and on 
17th November 1926 called upon it as such to put in returns of 
income under Section 22 of the Act for the two years 1925-26 and 
1926-27. He then levied assessments for these years and the Bom- 
bay Company denying its liability to be assessed, appealed to the 
Assistant Commissioner, the matter thereafter being referred to the 
High Court which decided that there was a business connection 
between the two companies within the meaning of Sections 42 (1) 
and 43 and that the interest income had accrued to the Hongkong 
Company from such business connection, but the Bombay Com- 
pany could not be assessed as its agent inasmuch as it could not be 
said to have been in receipt of the income in question within the 
meaning of Section 40. On appeal to the Privy Council, their 
Lordships held that under Section 43 of the Act, the Bombay 
Company was to be deemed the agent of the Hongkong Company 
for all the purposes of the Act and as snch under Section 42 (1), 
the assesses was liable for the payment of income-tax. In pursu- 
ance of this decision, tax was levied upon and duly recovered from 
the Bombay Company as the statutory agent of the Hongkong 
Company for the financial years 1926-26, 1926-27 and 1927-28, on 
the basis of the income accruing and arising in the calendar years 
1924, 1925 and 1926 respectively, which were the “ previous 
years” for the purposes of these assessments as defined in Sec - 
• tion 2 (11) of the Act. The appeal i^ainst assessments for the 
years 1926-26 and 1926-27 was beard in Pebrnary and March 1927, 
i.e., after the alleged severance of all connection between the 
Bombay Company and the Hongkong Company on 17th November 
1926. The following figures, however, extracted from the account 
books of the Hongkong Trust Corporation, were actually supplied 
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in March 1927 to the appellate authority in a statement filed as 
Exhibit Gt in the appellate record for those years. 

Ex. G. 

J. B. V. 

31st March 1927. 


“ Hongkong Trust Corporation. 

Total deposits received from all sources. 



Bs. 

A. 

p. 

Forward as at 30th June 1924 

8,42,94,209 

8 

4 

Beceived during 1924-26 

83,64,606 

13 

6 


9,26,48,716 

6 

9 

Less total deposits repaid 

1,80,66,863 

2 

8 

As at 30th June 1926 

7,46,91,863 

3 

1 

Beceived during 1926-26 

4,13,23,229 

10 

7 

• 

11,69,16,082 

13 

8 

Less total deposits repaid 

6,49,47,076 

2 

2 


6,09,68,006 

11 

6 

Deposits made with Bombay Trust 

Corporation. 



Forward 80th June 1924 

16,86,16,109 

0 

1 

Made during 1924-26 

16,82,00,761 

13 

0 


32,17,16,870 

13 

1 

Bepaid by B.G.T. during 1924-2^ 

16,86,91,123 

1 

3 

As at 30th June 1926 

16,81,26,747 

11 

10 

Made during 1926-26 

11,04,86,918 

0 

1 

Bepaid by B.G.T. during 1926-26 

26,86,11,666 

11 

11 

As at 80th June 1926 

16,81,26,140 

11 

10 


11,04,86,626 

0 

1 


Total interest received or accrued — 

1926 from B.G.T. All sources. 

June 80 83,87,013 2 0 91,81,606 16 9 

1926 

June 30 64,77,088 6 9 


86,89,879. 10 0 
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Total interest paid or aocraed — 

1925 

Jane 80 47,92,696 15 1 

1926 

June 30 48,85,299 8 8” 

8. Thereafter came the assessment in dispute, which is for 
the year 1928-29 ended on 81st March 1929 and is based on the 
income for the calendar year 1927. When the Income-tax Officer 
called for a return of income for that year, the Bombay Company 
replied that the loans from the Hongkong Company were all paid 
off on 17th November 1926. In proof of this assertion, the only 
evidence put forward consisted of the entries in the books of the 
Bombay Company. The Income-tax Officer, however, was not 
satisfied with- this evidence and regarded as illusory the book en- 
tries which purported to record the repayment of the loans. He 
accordingly held that the Hongkong Company had continued to 
lend money to the Bombay Company even after 17th November 
1926 and he assessed the Bombay Company as agent of the Hong- 
kong Company on an income of Bs. 33,42,270 on account of the 
interest shown by the Bombay Company in its account as having 
been paid, as in the past, to the Shanghai branch of the Sassoon 
Company, Shanghai. 

9. Against the above order, the Bombay Company appealed 
to the Assistant Commissioner of Income-tax, B Division, Bom- 
bay. The Assistant Commissioner too agreed with the Income-tax 
Officer and confirmed the assessment by his order dated 12th July 
1980, a copy of which is annexed hereto as Exhibit A. On 6th 
September* 1930, the Bombay Company applied to the Commis- 
sioner for a reference to this 'Honourable Court. The Commission- 
er thereupon called for the papers of the case under the authority 
vested in him under Section 33 of the Act, and, after going 
through them and hearing the Attorneys for the Bombay Com- 
pany, directed the Assistant Commissioner to take back the 
appeal on bis file, make further inquiries and then decide it in 
view of such farther evidence as might be put in. The Assistant 
Commissioner accordingly took back the appeal and after farther 
inquiries decided it on 9th October 1931. A copy of the decision 
is annexed as Exhibit G in the records of the Civil Beferenoe No. 8 
of 1938 and is, for ready reference, hereto annexed, marked Exhi- 
bit A A. While contending that no business connection existed 
between the two companies since 17th November 1926, the 
Bombay Company, for the purpose of reducing the quantum of the 



1938] OOMB. OF mo. tax, bom. V. BOMBAT TBUST OOBPOBATION 463 

assessment, snpplied to the Assistant Commissioner and the Com- 
missioner copies of the Profit and Loss Accounts and Balance 
Sheets of the Hongkong Company for the years ended 30th Jane 
1927 and 30th June 1928, and statements containing figures of 
total interest income earned etc., copies of which are all annexed 
hereto collectively marked Exhibit B. A consideration of these 
figures led the Assistant Commissioner to reduce the income liable 
from as much as Bs. 38,42,270 to Bs. 20,50,000. 

10. On receipt of the Assistant Commissioner’s decision, the 
Bombay Company applied to the Commissioner for a Beference 
to the High Court. Thereupon the Commissioner passed an order 
(copy annexed hereto marked Exhibit C) dated 18tb February 
1932 declining to make a reference on the ground that no ques- 
tion of law arose in the case. The Bombay Company then applied 
to your Lordships under Section 66 (2) of the Act and your Lord- 
ships required the following question to be stated for decision by 
the Honourable Court : — 

“Whether there was any evidence to > justify the finding of 
the Assistant Commissioner that for the year of assessment, profits 
and gains accrued or arose .to the Hongkong Trust Corporation 
through its business connection with the Bombay Trust Corpora- 
tion 

The case was accordir^iy stated to your Lordships, being 
Civil Beference No. 8 of 1933. After hearing the case, your Lord- 
ships delivered on 29th August 1933 the judgment of the Honour- 
able Court answering the above question in the negative. . * 

Tl. A copy of the judgment of the Honourable Court was 
certified to me bn 1st November 1933. Shortly after the Honour- 
able Court decided the case, confidential information from a reli- 
able source was received to the effect that the entries in the books 
of the Hongkong Company itself did not support the story of the 
alleged repaying of the loan. I had, it will be noted, in the last but 
one sentence in paragraph 4 of my order dated 18th February 1932 
(Exhibit C), stated that “ The most important evidence, viz., the 
account books of E. D. Sassoon & Co., Shanghai, and of the Hong- 
kong Trust Corporation were never produced. Hence on receipt of 
a copy of your Lordships’ decision, the question arose as to whe- 
ther further evidence consisting of the books of the Hongkong 
Trust Corporation could or could not at that stage be called for. 
After the most careful consideration, the oonolnsion arrived at was 
that in the circumstances of the case, farther evidence of a deci- 
sive nature such as. the account books of the very person whose 
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income was under assessment conld or should be called for at that 
stage. 1 was in fact always of opinion that the account books of 
the Hongkong Corporation wonld be the naost important piece of 
evidence, bot, as I considered that under Section 23 (2) positive 
evidence in support of the Income-tax Officer’s assessment was in 
the circumstances not necessary, these books were not actually 
called for prior to your Lordships’ judgment. From that judg- 
ment, however, it was clear that some positive evidence was neces- 
sary to support the assessment made by the Income-tax Officer. 
The assessment was a very important one involving a very large 
amount of tax. Not only that, but assessments for the three fol- 
lowing years levied exactly on the same basis were also under con- 
sideration and the whole of the dispn'te would be settled once and 
for all on the production of this really vital piece of evidence in 
the case. In addition, the confidential information to which I 
have referred made it necessary, in the interests of the Crown to 
make sure that this was not an attempt to avoid the tax rightly due. 
I interpreted your Lordships ’ judgment as meaning no more 
that the assessment records, as they existed then, did not disclose 
any evidence to support the finding of the Assistant Commissioner 
and accordingly, on 16th January 1984, an order was passed by 
me under Section 66 (5) of the Act to the effect that the Assistant 
Commissioner should take back the appeal on hie file under 
clause (b) of sub-section (3) of Section 31 of the Act, set aside the 
assessment levied as the Honourable Court hsid found that there 
waljio evidence to support it hnd direct the Income-tax Officer to 
make a fresh assessment after making such further enquiry as the 
Income-tax Officer might think fit in view of the decision of the 
High Court. 

12. The Assistant Commissioner thereupon took back the ap- 
peal on his file, set aside the assessment made and directed the In- 
come-tax Officer to make a fresh assessment after making such 
further enquiry as he might think fit. In respect of this appellate 
order passed under Section 31 of the Act it is important to note 
that the Bombay Company had every tight to call for a reference 
to this Honourable Court under Section 66 (2) of the Act in case 
it thought the order to be ultra vires^ but it took no such steps to 
contest it and the Assistant Commissioner’s order thus became 
final and binding under the Act. 

IS. On receipt of the Assistant Commissioner’s above order, 
the Income-tax Officer, on 80th January 1934, issued a notice 
under Section 23 (2) of the Act requiring the Bombay Company 
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to prodnce on 16th February 1934, evidence in support of the re- 
turn of income put in by it. On the same date, i.e., 80th January 
1934, the Income-tax Officer also issued a notice under Section 22 
(4) of the Act requiring the assessees to produce on 16th February 
1934 the books of account of the '^Hongkong Company for the 
year ended 31st December 1927. In response to the said notices, 
Mr. Daji, Solicitor, attended before the Income-tax Officer with 
Mr. O-ilroy, the Company’s Accountant, on 16th February 1934 
and contended that the loan from the Hon'gkong Company having 
been repaid on 17th November 1926, no interest was paid to it in 
1927 and that there were no further proofs except the books of 
the Bombay Trust Corporation which showed the repayment of 
the loan. As regards the notice under Section 22 (4), he contend- 
ed that the books of the Hongkong Company were not and could 
not be in the possession or control of the Bombay Trust Corpora- 
tion and that the latter was not therefore in a position to produce 
them. It was not urged by him that the time given was too short 
to enable him to produce the accounts called for. As the required 
books were not produced, the Income-tax Officer, for reasons' given 
in detail in his order dated 16th February 1934, considered that the 
default was deliberate and levied an assessment to the best of his 
judgment under Section 23 (4) of the Act. A copy of the assess- 
ment order passed is annexed to and marked Exhibit D. The In- 
come-tax Officer has stated therein that the assessees were not 
prepared even to attempt to get the books as they did not ask for 
further time for that purpose and as they could easily have pro- 
duced the books in view of the very intimate connection between 
them and the fact that Sir 'Victor Sassoon was “ the centre of con- 
trol and influence in the management of the three companies”, 
viz., these two and the Sassoon Company. It was evident that the 
books were not produced because it was realised that they would 
” not support the entry in the books of the Bombay Trust Cor- 
poration ” as regards the repayment of the loans. Under Section 
23 (4) of the Act, when an assesses “ fails to Comply with all the 
terms of a notice issued under Section 22 (4) ”, the Income-tax 
Officer is required to ” make the assessment to the best of his 
judgment ”. The original assessment was on a total income of 
Bs. 88,42,270 but as in the course of the appellate proceedings as re- 
gards that assessment, the Bombay Company had put in two Balance 
Sheets of the Hongkong Company for the years ended 30th June 
.1927 and 30th June 1928 and certain other documents (Exhi- 
bit B), and had contended on the strength thereof that the sum of 
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Bs. 33,42,270 represented the gross amount of interest and that the 
Hongkong Company had itself to pay interest on moneys borrowed 
by it for these loans to the Bombay Company, the Income-tax Offi- 
cer took these documents into- consideration and after making an 
allowance. on the strength thereof, assessed the income at Bs. 
20,60,000. At the same time, he directed that the amount to be 
refunded in respect of the first assessment which had been held in- 
valid, should be set-off, under Section 49-A against the present as- 
sessment. 1 might add here that whenever an assessee is unable 
to produce the required proofs within the time given for that pur- 
pose, the practice of the Department is to grant further time look- 
ing to the circumstances of the case and the Solicitors of the Bom- 
bay Company were well aware of the practice. However, the 
intention obviously being not to produce the accounts called for, 
no further time was in fact asked for, as appears from the follow- 
ing-passage in the order of the Incoihe-tax Officer: 

“When asked as to whether the Company will be able to 
obtain them and when, Mr. Glover says that he is not in a posi- 
tion to state anything further as to whether he will be able to pro- 
duce them even if allowed time. He is attending to-day to reply 
to requisition for certain books and can only say that they are not 
available.’’ 

14. In respect of the above assessment, the Bombay Com- 
pany made an application dated 14th March 1934 (copy annexed 
and marked Exhibit E) to the Income-tax Officer requesting him 
to set it aside under Section 27 of the Act. Also, although the 
proviso to Section 80 (1) of the Act absolutely bars an appeal 
under that section to the Assistant Commissioner in the matter of 
an assessment under Section 23 (4) of the Act, the Bombay Com- 
pany on the same date appealed to the Assistant Commissioner re- 
questing him to cancel the assessment as invalid and unwarranted 
by law, on the ground that this Honourable Court had already 
decided that there was no evidence to support the original assess- 
ment. A copy of the application is annexed hereto and marked 
Exhibit E. 

15. When the Assistant Commissioner passed his order 
under Section 31 of the Act, setting aside the original assessment 
and directing the Income-tax Officer to levy fresh assessment, the 
Bombay Company were entitled, as stated above, to apply to the 
Commissioner under Section 66 (2) of the Act asking him to refer 
the case to the Honourable Court to decide the question of law 
whether in view of the judgment of your Lordships, it was open 
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to the Assistant Gommissioner nnder Section 31 (31 (b) of the Act 
to direct the Income-tax Officer to levy a fresh assessment after 
farther inquiry. Had it done so, the case wonld have been refer- 
red to the Hononrable Court and pending its decision, no action 
would have been taken as regards re assessment. It did not, how- 
ever, take this simple course, but, when fresh assessment was 
actually levied, appealed erroneously, to the Assistant Gommis- 
sioner. Meanwhile, as proceedings were started to lodge an appeal 
against the decision of this Hononrable Conrt on the reference 
above mentioned, the Gommissioner informed the assessee on 5th 
July 1934 that the proceedings would be postponed pending the 
decision of their Lordships of the Privy Gouncil. Thereafter on 
23rd August 1934, the Bombay Company applied the Honourable 
Court under Section 45 of the Specific Belief Act, to set aside the 
fresh assessment as illegal and order a refund in cash of the sum 
of Bs. 3,17,187 -8-0 which, as above stated, had been set off under 
Section 49-A of the Act against the fresh assessmeut levied by the 
Income-tax Officer. The Hononrable Court directed a refund to 
the Bombay Company of the said sum of Bs. 3,17,187-8-0, but on 
appeal to His Majesty in Council, the order passed by the Honour- 
able Court was set aside, their Lordships of the Privy Council 
holding as follows (see the judgment delivered on 17th July 1936 
in the matter of the consolidated Privy Council appeals Nos. 85 of 
1936 and I of 1936, reported in 60 Bombay 900 ; 1936 1.T.B. 323) : — 

“ Before the asssessees had brought their ap^ilication on 28rd 
August 1934, there was in existence the order under Section 49-A 
based upon the fresh assessment of 16th February. To get rid 
of that order it was necessary that proceedings should be taken 
under Section 27, and it was not open to the assessees to apply to 
the Court for an order setting aside the assessment or the set off 
made thereunder.” 

Their Lordships further held that ” in snbstance the Commis- 
sioner was within his rights in directing farther inquiry,” and 
that ” however disappointing this course may have been to the 
assessees, it is a matter which a court of law must leave in the 
discretion of the Gommissioner.” 

16. On the receipt of the above judgment of their Lordships 
of the Privy Council, the petitions (Exhibits' F and S) which had 
been presetarted to the Assistant Commissioner and to the Income- 
tax Officer respectively were ' forthwith taken up for consideration 
on their merits. •The '-iwseessinent being' one nnder Section 23 (4) 
of the Act, no appeal lay to the Assistant CounpiBsioBer and the 
I-W 
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AsBistanii Commissioner accordingly by his order dated 30th 
November 1936 refused to entertain the said petition. As stated 
in the jadgment of their Lordships of the Privy Connoil, the only 
proper and legal coarse for the Bombay Company was to proceed 
against the assessment levied under Section 23 (4) by applying to 
the Income-tax Ofidcer under Section 27 to re-open the case, 
and the Income-tax OfScer therefore proceeded to hear the appli- 
cation made for that purpose (Exhibit E). After hearing the 
representatives of the Bombay Company, viz., Mr. Gilroy and Mr. 
Daji, Solicitor, the Income tax Officer by his order dated 8th De- 
cember 1936 declined to cancel the assessment made and to pro- 
ceed to make a fresh assessment under Section 27 of the Act. A 
copy of the said order is annexed hereto and marked Exhibit G. 
In. the said order, the Income tax Officer has dealt fully with all 
the points raised on behalf of the company. He has pointed out 
in reference to a contention put forward that the proceedings re- 
ferred to were started by him as directed in an appellate order of 
the Assistant Commissioner passed under Section 31 (3) (b) of the 
Act that in case the assessees thought that the order was invalid, 
they should have called for a reference to the High Court on 
questions of law arising out of that order under Section 66 (2) 
of the Act, and that as they did not choose to do so, the order 
under Section 31 (3) (b) became final and binding*. The default 
under Section 22 (4) consisted in not producing the accounts of 
the. Hongkong Company and the assessee’s Solicitor explained 
that the Bombay Coiupany had not and could never have possession 
of, ox control over the books of the said Hongkong Company and 
that therefore it could not produce them. The Income-tax Officer, 
however, held that having regard to the very close and intimate 
connection between the two concerns, just as Betlance Sheets of 
the Hongkong Company for the purpose of the original assessment 
for this very year had been produced by the Bombay Company in 
May 1930 (along with other details from the account books of the 
Hongkong Company), the account books could also have been pro- 
duced, but that they appeared to have been kept back deliberately 
with a view to suppress evidence that would have disproved the 
alleged repayment of the loan. Tne Income tax Officer further 
observed that the fact that the above mentioned Balance Sheets 
of the Hongkong Company were produced in May 1930, notwith- 
standing the allegation that all connection between the two con- 
cerns had ceased from 17th November 1926, oply went to show 
tbai in Majr 1930 also , there was bnsinees coppee^on. The 
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Income-tax Officer has farther noted in his order that he told the 
Solicitor, Mr. Daji, about *the confidential information he had re- 
ceived and expressed his willingness to give as mach time as might 
be considered necessary for the prodaction of the said books bat 
that Mr. Daji asserted his inability to prodaoe them. 

17. Against the above order of the Income-tax Officer passed 
under Section 27 of the Act (Exhibit G), the Bombay Company 
preferred an appeal to the Assistant Commissioner under its peti- 
tion of appeal dated 12th January 1937, a copy of which is annexed 
hereto, marked Exhibit H. In the said appeal, it once more con- 
tended that the Bombay Company could not prodaoe the Hong- 
kong books as it had no control over them and that in law it could 
not be asked to produce the said books even on the assumption 
that it was the statutory agent of the company in question, much 
less could it do so when it was not such an agent. After hearing 
the representatives of the Bombay Company, the Assistant Com- 
missioner rejected the appeal for reasons given fully in his appel- 
late order dated 10th March 1937, a copy of which is annexed 
hereto, marked Exhibit I. He has stated that he agreed with the 
Income-tax Officer that Section 22 (4) of the Act empowered an 
Income-tax Officer to call for such accounts or documents as the 
Income-tax Officer might require, that when the Bombay Company 
could procure sworn declarations of responsible auditors and 
officers of the Hongkong Company as well as copies of the most 
important part of its account books, vig,, the balance sheets for 
the year ended 30th June 1929, it could as easily have produced 
the account books themselves if it had a mind to do so, as the two 
concerns were throughout working hand in hand, in close and 
intimate connection, and that the default was deliberate in order 
to avoid production of evidence which would go against it. 

18. Being dissatisfied with the above order of the Assistant 
Commissioner, the Bombay Company has by its petition dated 
27th April 1937 (a copy annexed hereto marked Exhibit J) request- 
ed me to refer the case to your Lordships. I submit accordingly 
this Statement of the Case for favour of decision of the question 
of law stated below that arises out of the Assistant Commissioner’s 
above appellate order. 

10. Question of law for decision of the HononraUe Court • 
1 submit the following question of law for favour of decision - 

“ Whether there was any material on which the Assistant 
Commissioner could find that there was not sufficient cause pre- 
venting the Bombay Company from producing the account books 
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of the Hongkong Company as required under the notice issued by 
the Income-tax Officer under Section 22 (4) of the Act.” 

20. Opinion of the Commissioner : — As Section 66 i2) of the 
Act requires that the Commissioner should give his opinion while 
submitting this Statement of the Case, I beg to say that I am res- 
pectfully of opinion that the answer to the question should be in 
the affirmative. Briefly stated, the facts are that the Income tax 
Officer required the Bombay Company to produce the accounts of 
the Hongkong Company under Section 22 (4) of the Act and the 
former failed to do so. Hence the Income-tax Officer levied an 
assessment to the best of his judgment under Section 23 (4) of the 
Act and the Bombay Company applied to him under Section 27 
of the Act to reopen the case. The question for decision before 
the Income-tax Officer then was whether the assessee was prevent- 
ed by sufficient cause from complying with the notice under Sec- 
tion 22 (4) of the Act. Beference might perhaps, on this point, use- 
fully be made to a recent judgment of their Lordships of the 
Privy Council delivered on 19th February 1937 {Oommissioner of 
Income-taz, Central and United Provinces v. Laxminarain Badri- 
das, 1937 1.T.B. 170), where their Lordsbips observed as follows 
If the assessment in this case was made by the Officer to the 
beet of his judgment, it must stand unless the assessee succeeded 
in satisfying the officer that he had not a reasonable opportunity 
to comply or was prevented by sufficient cause from complying 
with the terms of the notice under Section 22 (4) requiring him 
to produce or cause to be produced bis accounts for three years. 
This he failed to do, and upon the undisputed and indisputable 
facts of the case he necessarily so failed. His application under 
Section 27 for cancellation of the assessment was doomed to 
failure, and his appeal to the Assistant Commissioner under Section 
80, was equally incapable of success. There the matter should 
have ended, unless the Commissioner chose to proceed under 
Section 83.” 

The company said that it could not comply with the Income- 
tax Officer’s requisition as it was neither in possession of, nor con- 
trol over, the account books of the Hongkong Company. For 
reasons given fully and clearly in his order under Section 27 
(Exhibit O'), the Income-tax Officers’s finding was that the Com- 
pany had wholly failed to show sufficient cause. It then appealed 
to . the Assidtant Commissioner and he agreed that there was not 
sufficient cause preventing the company from producing the ao- 
OQunt books of the Hongkong Company. The only question for 
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consideration now is whether there was any material on which 
the Assistant Oommissioner could base each a finding. Looking 
to the Assistant Commissioner’s order, he appears to have based it 
on the following materials : — 

(a) Evidence which showed that there was very close and 
intimate connection between the Bombay Company and the Hong- 
kong Company. This Honourable Court itself inferred therefrom 
that the latter Company was “ the fairy god-mother ” of the for- 
mer company in the judgment in Civil Beferenoe No. 10 of 1927 
(vide paragraphs 2 and 4 supra). In their judgment dated 17th 
July 1938 in the matter of the assessment for this very year under 
dispute referred to in paragraph 15 above, their Lordships of the 
Privy Council, speaking, at any rate, of the position in 1926 and 
1926, have stated that “ Their Lordships are well satisfied that all 
these companies were closely associated, that in the words of Sec- 
tions 42 and 43 there was a business connection between them and 
that they were working in this matter in concert as though under 
one control.” 

(b) Evidence which proved the fact that the Bombay Com- 
pany did on 20iih May 1930 (the date 17th May 1930 has been 
wrongly quoted by the Assistant Commissioner) and thereafter 
procure and place before the Assistant Commissioner copies of the 
most important part of the accounts of the Hongkong Company 
now called for under the notice issued under Section 22 (4) of the 
Act, vie., the Profit and Loss Accounts and Balance Sheets for the 
years ended 30th June 1927 and 1928 (Exhibit B). 

(c) Evidence which proved the fact that the Bombay Com- 
pany did procure before the Assistant Commissioner in the matter 
of the appeal, against the original assessment “ sworn declarations 
of responsible auditors and officers of the Hongkong Trust Cor- 
poration.” 

After a very careful consideration of . the above facts and 
evidence on which they were based, 1 am respectfully of opinion 
that there was not only “ material ” but ample material on which 
the Assistant Oommissioner could find that sufficient cause was 
not shown for not producing the account books of the Hongkong 
Trust Corporation. The only cause alleged was that it was im- 
possible to ptbduoe the books called lor, as they were not under 
the control of the Bombay Company. ' Thbugh Section 22 (4) 
does Btnpow'er an Income-tax Officer to call for “ such accounts 
or documents as the Income-tax Officer may require ”, yet, as 
“ hx non cogU ad itnpouibilia ”, it' must, of course, be deemed to 
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be sTifficienii oanse for not prodncing the accounts called for if it 
was really impossible for the person asked to produce them to do 
so. However, in the words of the late Mr. Justice Kemp, all the 
activities of the Hongkong Company “ were confined to Bombay 
and lending money to the Bombay Trust Corporation ” and “ the 
Hongkong Trust Corporation was formed practically for the pur- 
pose of lending ail its available cash to the Bombay Trust Cor- 
poration ” without any security whatever. Thus in this case 
we have two companies which are proved to be so closely 
associated that the one can be styled by this Honourable 
Court itself as “ the fairy god-mother ” of the other and that their 
Lordships of the. Privy Council could say that they were “ closely 
associated ” and ** working in the matter in concert as though un- 
der one control.’* When the two concerns are thus found to be 
working “ in concert as though under one control ” there can 
surely be no doubt whatever that one of them could without the 
least trouble produce the account books of the other when asked 
to do so in the matter of a very important assessment to income- 
tax amounting to over three lacs of rupees. As stated by the In- 
come-tax Officer in his order (Exhibit G), not only the assessment 
but the assessments for the three subsequent years all depended on 
the production of these books. Concerns working in concert as 
though under one control ” would never take up the attitude of 
leaving one of them to pay lakhs of rupees by way of tax when by 
simply producing the accounts of the other, all that could be easily 
avoided. Not only was the connection between the two such that 
the books could have been very easily produced but as a matter of 
fact, the most important part of the very accounts that were call- 
ed for) vM., the Profit and Loss Accounts and the Balance Sheets 
(Exhibit B) of the Hongkong Company, was actually produced in 
May 1930 and thereafter by the Bombay Company when it suited 
it to do so to get the assessment reduced. If the Hongkong Com- 
pany could trust the Bombay Company with its Balance Sheets 
and Profit and Loss Accounts, surely it would have trusted it with 
its books too. I am therefore quite unable to assume that it was 
impossible for the Bombay Company to produce the books called 
for. The very reason given by the Bomltoy Company for not pro- 
ducing the account books even though the Balance Sheets and the 
Profit and Loss Accounts were produced, being totally incorrect 
shows that the books have been deliberately withheld. The ex- 
ploitation was that the Balance Sheets could be produced becanse 
there was business connection at that time. This cannot be 
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correct as the allegation of the Bombay Company was that all the 
business connection with the Hongkong Company ceased on 27th 
November 1926, whereas the Balance Sheets were put in on 20th 
May 1930, i.e., nearly 3^ years thereafter. Even the Balance 
Sheets and the Profit and Loss Accounts and other figures from 
the accounts of the Hongkong Company which were put in for the 
purposes of the assessments of the two prior years, vie., 1925-26 
and 1926-27 were put in in March 1927, i.e , over three months 
after the alleged cessation of business connection (vide paragraph 7 
above). As regards the very intimate connection between the two 
concerns, the Assistant Commissioner says that instead of giving 
any explanation as to why, in spite of snch very close and intimate 
connection, the books could not be produced, the Bombay Com- 
pany merely brushed aside the point as “ worn out stories ”. This 
is very strange as the very close and initimate connection is not a 
mere story but a decision of the hightest tribunal in the land. As 
a matter of fact it appears from the Assistant Commissioner’s order, 
that having nothing to urge as regards the real issue in the case, 
an attempt was made to cloud it by saying that this was a matter 
which was “finally decided and disposed- of by all tribunals ’’ and 
that the assessment levied was already “ adjudicated by the High 
Court and the Privy Council as illegal When their Lordships 
of the Privy Council have definitely said in their judgment as re- 
gards the assessment under dispute levied on 16th February 1934 
that “ to get rid of that, it was necessary that proceedings be taken 
under Section 27 and it was. not open to the assessee to apply to 
the Court direct for an order setting aside the said assessment,” it 
is really impossible to see how such arguments could be adr 
vanced. 

21. Attention is invited in this connection to the very perti- 
nent remarks made by Sir Gborob Banein, G.J., in the judgment 
of the Calcutta High Court in the referred case of Meesrs. Sar- 
mukhtai Dulichand v. Oommismner of Ineome4ax, Bengal (3 
I.T.C. 198 at p. 207). Just as in the present case, the Income-tax 
Officer in that case issued a notice under Section 23 (2) of the Act 
asking, the assessees to put in proofs on which they relied in stip>-' 
port of their return of income and another nndOr Section 22 (4) ol 
the Act asking them to put in their aoeount books. The assessees 
put in certain evidence in compliance with the notice under Sec- 
tion 23 (2) of the Act ahd did not comply with the notice under 
Section 22 (4) of .the Act. As regarde such a case, His Lordship 
says in his judgment as under at page 207 : — 
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“ The Income-tax Officer may well say ‘ you are in default for 
withholding your accounts. You will be dealt with on that basis. 
In the absence of available accounts, neither argument nor other 
evidence is anything but a waste of time. It is mer a palpatio. 
You will be treated as defaulters and in no other way In my 
judgment that is what the statute intends. The statute intends 
that persons who deliberately make default in producing their ac- 
counts when asked to do so under clause (4) of Section 22 shall be 
treated as defaulters and that the Income-tax Officer shall make 
assessment to the best of his judgment ”. 

Further down on the same page, His Lordship observes as 
under : — 

“ However true it be and for whatever purpose it be true that 
the assessment to income tax is to be done in a judicial manner, 
the first thing which must be laid down as a condition before a 
person can complain of any departure from this principle is this, 
that ha too must produce the evidence which the law requires him 
to produce. It is idle and absurd for a person who has books 
of account and deliberately withholds them to complain of not 
being treated in a judicial manner. The judicial manner is a 
manner which proceeds upon evidence, and the basis of the statute 
is to see that available evidence is produced. It is then and only 
then that the assessment is to be made upon a judicial considera- 
tion of the evidence. Otherwise it is to be made 'to the best of 
his judgment ’ and brevi Tnanu ”. 

As observed by this Honourable Oourt in its previous judg- 
ments and by their Lordships of the Privy Council in their recent 
judgment referred to above, when the Hongkong Company was 
formed practically for the purpose of lending all its available cash 
to the Bombay Company ”, when the former " was prepared to 
lend almost unlimited sums at di per cent, interest without secu- 
rity " as if it were its “ fairy god-mother ”, when “ business. in- 
terests of the Hongkong Company were practically entirely wound 
up in the business welfare of the Bombay Company ”, when the 
failure of the latter would have involved ” the ruin of the former ” , 
and when ” they were working in this matter in concert as though 
under one control ”, the Bombay Company could have, if it wanted 
to, produce the account books of the Hongkong Company beyond 
anyidoubt. It deliberately failed to do so and the complaint made 
by at. against the best judgment assessnient levied in consequence 
is, an the Wrords of 'the learned Chief Justice who decided the above 
Calcutta case, both “ idle and absurd The Income-tax 'Ofidoer 
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had ia consecjaenoe to make an assessment to the best of his judg- 
ment and in the words of Lord MaoEenzib in the case of Mac- 
pherson dt Go. v. Moore (6 Tax Oases 116) “ If an Act of Parliament 
says the amount of profits is to be ascertained, ascertained they 
must be whether they can be done in a satisfactory method or not.” 
If Section 23 (4) of the Act requires the Income-tax Officer to as- 
certain the total income, ascertain he must, whether that can be 
done in an entirely satisfactory method or not. 

22. For all the aforesaid reasons, I am respectfully of opinion 
that the question put should be answered in the affirmative as 
stated above. Before concluding, I might add that even though the 
Income-tax Officer offered to give to the Bombay Company as 
much time as it wanted to produce the Hongkong books, it failed 
to take advantage of the opportunity. In the Specific Belief pro- 
ceedings, while complaining about the 15 days ’ time given to pro- 
duce the accounts, it did not bring to your Lordships ’ notice the 
fact that it never told the Income-tax Officer that the period of 16 
days given to produce the said accounts was too, short and that it 
never asked for further time. The Income-tax Officer in his assess- 
ment order dated 16th February 1934 (Exhibit D) has stated ” It is 
said that the books of account of the Hongkong Trust Corporation 
Ltd., cannot be produced here on the plea that they are not under 
the control of the Company in Bombay. The statement is almost 
a categorical refusal to prodnce the books, as not so much as 
willingness to prodnce them was expressed. The assessees are, 
it appears to me, not prepared even to try to get them, as they 
would have asked for time to obtain the books or even to get a 
reply from the Hongkong Company ". In the present proceedings, 
the Bombay Company has avoided that point and when the Income 
tax Officer brought the matter to a head by offering to give as much 
time as it wanted to produce the books, it virtually expressed its 
unwillingness to produce them. As a matter of fact, the assessees 
did not in the Specific Belief proceedings which were not based 
on any Statement of the Case submitted by the Department, fully 
state the correct facts in other respects too. However, as it is not 
necessary for the purposes of this reference to point that out in 
detail, I refrain from doing so here, especially as the decision of 
your Lordships is to be based on facts as stated in this Statement 
of the Case. 

23. A copy of your Lordships ’ decision may kindly be certi- 
fied to me for further action as required by Section 66 (6) of the 
Act”. 
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JUDGMENT. 

Bbaumoni C.J. — This is a reference by the Oommissioner of 
Income*tas nnder Section 66 (2) of the Indian Income-tax Act 
raising the question whether three was any material on which the 
Assistant Commissioner conld find that there was not sufficient 
canse preventing the Bombay Company from producing the account 
books of the Hongkong Company as required under the notice 
issued by the Income-tax Officer under Section 22 (4) of the Act. 

Shortly, the facts which give rise to the question are these : — 
The Bombay Company which is referred to in the question is a 
company carrying on business in Bombay. The Hongkong Com- 
pany is carrying on business in Hongkong. In respect of the 
year 1926-27 the Bombay Company ' was assessed to tax as the 
statutory agent of the Hongkong Company. The matter was in 
dispute and carried to the Privy Council who held that there was a 
business connection between the two companies and that the 
Bombay Company was properly assessed as the agent of the Hong- 
kong Company. . Thereafter the Hongkong Company purported to 
terminate any business connection with the Bombay Company. In 
respect of the year 1928-29 the Commissioner of Income-tax again 
assessed the Bombay Company as the statutory agent of the Hong- 
kong Company refusing to believe the evidence as to the severance 
6f the connection between the two companies, and in April 1931 
the Commissioner on this basis recovered payment of over 3 lacs 
of rupees in respect of the assessment of the Bombay Company. A 
reference was then made to this Court, and in August 1933 
this Court held that there was no evidence to justify the Assistant 
Commissioner in bolding that the Bombay Company was the sta- 
tutory agent of the Hongkong Company. From this decision 
there was an appeal to the Privy Council but the decision of this 
Court was upheld. It is, therefore, established that at the time of 
the original assessment of the Bombay Company there was no 
evidence to justify such assessment. The Commissioner, however, 
refused to refund the tax which he had recovered on the alleged 
assessment, unless a third party guaranteed the payment of any 
fresh assessment. The Assistant Commissioner in January 1934 
set aside the assessment and directed the Income-tax Officer to make 
a fresh assessment. On 80th January 1934 the Income-tax Officer 
issued the notice which is referred to in the question raised in this 
reference. The notice requires the Bombay Company to produce or 
cause to be produced at the Income-tax Officer’s office in Bombay 
on 15th February 1934 books of accounts of the Hongkong 
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Trust Corporation Limited, Hongkong, for the year ending Slet 
December 1927. He also gave notice under Section 23, sub-clause 
2 requiring the attendance of the assessee on 16th Eebrnary 1934. 
On 15th February 1934 the Income-tax Officer held that as the 
books had not been produced, the assessees were in default and he 
therefore made an order of assessment purporting to be to the best 
of his judgment under Section 23 (4). In that assessment he 
assessed the Bombay Company at precisely the same figure as that 
at which they had been assessed in the assessment which this Court 
had held was not supported by any evidence. The assessee made 
an application for revision under Section 27 of that order which 
was stayed pending an appeal to the Privy Council. Later, in 
September 1934, the assessee applied to this Court for an order 
under the Specific Belief Act directing the Commissioner of In- 
come tax to repay the sum of over 3 lacs of rupees which he had 
received as tax and that order was made. As a result of the two 
appeals the Privy Council held that there was no evidence to justify 
the original assessment on the ground that the Bombay Company 
was the statutory agent of the Hongkong Company, but that the 
Court had no jurisdiction under the Specific Belief Act to order re- 
payment of the tax. In November the appeal to the Assistant 
Commissioner from the Income-tax Officer’s order was rejected. 
This reference is now made raising the question whether there was 
any evidence to justify the Income-tax Officer in holding that the 
books of the Hongkong Company ought to have been produced. 

Now Section 22 (4), which is a sectiojn dealing with returns 
for the purposes of income-tax, provides that the Income tax Offi- 
cer may serve on any person upon whom a notice has been served 
under sub-section (2) a notice requiring him on a date to be there- 
in specified, to produce or cause to be produced, such accounts ox 
documents as the Income-tax Officer may require. In my opinion, 
it is clear that the section only relates to accounts or documents 
which are in the possession, or under the control of, the person 
making the return. I think, that must be so, because failure to 
produce accounts or documents not only renders the tax-payer 
liable to assessment under Section 23 (4) but it also renders him 
liable under Section 61 to a penalty by way of fine not exceeding 
ten rupees for every day during which the default continues. It is 
clear, in my opinion, that the Legislature could not have intended 
to impose a penalty on a person for non-production of documents 
which he was, in law, incapable of producing. Now, in the 
present case, there is not a particle of evidence that the Bombay 
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Gompany is in a position to produce or cause to be produced the 
books of the Hongkong Gompany. It has been held by this Gonrt 
and the Privy Council that there is no evidence to show that there 
is any connection between the two companies and it is not sng> 
gested that any further evidence has been obtained by the Income- 
tax Officer. He says that he has got some confidential information, 
but as it is not in evidence we do not know what it amounts to. 
There is no evidence which can justify him in saying that the 
Bombay Company is in a position to produce the books of the Hong- 
kong Gompany, which in law is a separate entity, and that being 
so, in my opinion, the order under Section 22 (4) was not justified 
and the consequential assessment under Section 23 (4) was also 
not justified. 

I understand that the sum of over three laces of rupees re- 
covered as tax as long ago as April 1932 is still in the hands of 
the Commissioner and has not been repaid to the assessee. When 
the matter was before this Gonrt in August 1934 we passed cer- 
tain strictures upon the Commissioner’s conduct, and the matter 
was referred to by their Lordships of the Privy Council in the fol- 
lowing passages 

“ The learned Chief Justice commented with some 

severity upon that part of the order of the Commissioner which 
imposed as a condition of refund that a guarantee should be given 
by Messrs. E. D, Sassoon & Co., saying that the Commissioner 
must have known perfectly well that he was .not justified in im- 
posing as a condition of the refund that a guarantee should be given 
of some third party for the amount of any fresh assessment. He 
further observed with reference to the order under Section 23 (4) 
made by the Income-tax Officer on February 20, 1934, that it was 
perfectly obvious, and the Income-tax Officer must have known, 
that it would not be possible for the assessees to produce within 
15 days books of accounts of the corporation in Hongkong or a 
corporation which according to the finding of the Court had no 
business connection with the assessees.” 

After holding that the Court had no jurisdiction to make an 
order under the Specific Belief Act, their Lordships then go on 
to say : 

“ Their Lordships cannot but agree, however, with the com- 
ments made by the learned Cbjef Justice upon the Commissioner’s 
order of January 16, 1984, imposing as a condition of refund that 
E. D. Sasson & Go. Limited should undertake to be responsible for 
paying back the amount in case an assessment were levied again or 
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the matter was taken on appeal to the Privy Gonncil. So, too, in 
the case of the order of the Income-tax Officer dated February 20, 
1934, making an assessment in default under Section 23 (4) for 
failure to comply with the order of January 30, requiring the 
Bombay Company to produce the Hongkong Company’s books of 
account on February 16, the strictures of the High Court are plain- 
ly justified. To this their Lordships will add that the action of the 
Income-tax Officer in refusing to deal with the application under 
Section 27 until the disposal of the appeal to His Majesty in 
Council was equally open to criticism. Whether it adds to or 
subtracts from the discredit of such proceedings, if it be supposed 
that the Income-tax authorities considered themselves entitled to 
do what was necessary to retain the assessee’s money until the 
decision of this Board could be obtained, is a question upon which 
no opinion need here be ventured. It should suffice now to ob- 
serve that since August 1934 (1933) (sic), the Income-tax authori- 
ties have been withholding from the Bombay Company over three 
lacs of rupees extracted from them by an illegal assessment order, 
and that there is no pretence of justice or law in the notion that 
the money can be withheld in case on some future date a valid 
assessment may come into existence.” 

Unfortunately that expression of opinion has not sufficed to 
induce the Commissioner of Income-tax to do what he ought to 
have done in August 1983, viz., repay the money. I have made 
these observations as it seems to me desirable at a time when pro- 
posals are being made to amend the Income-tax Act, that the 
Legislature should consider the desirability of protecting the tax- 
payer from abuse of authority. As the law stands there appears 
to be no means of compelling the Income-tax Commissioner to 
refund tax illegally levied. 

The answer to the question of the Commissioner is in the 
negative. We direct the Commissioner to pay the costs of the 
assessee on the Original Side scale. 

Kania, J. — I agree. The short point which requires con- 
sideration, to answer the question raised in the reference, is the 
consideration of Section 22 (4) of the Indian Income-tax Act. In 
my opinion, that section does not entitle the Income-tax authori- 
ties to demand the production of books which are neither the 
books of the assessees or under their control. In the present case 
the Bombay Company, which is a limited company, was alleged to 
be the statutory agent of the Hongkong Company, which is an- 
other limited company. The Bombay Company is not proved, on 
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evidence, to be the statatory agent of the Hongkong Company. In 
law, the two companies are different entities. I do not see any 
justification for the Income-tax anthorities calling upon the Bom- 
bay Company to produce the books of the Hongkong Company 
and in default to suffer the consequences provided in Section 23 (4). 
The utmost which can be stated, on the allegations or statements 
found in the reference, is that the two companies may be called 
friendly. There appears, however, no justification in law, on that 
account, to call upon one friend to produce the books of another 
and in default to make the party called upon liable under Sec- 
tion 23 (4). On that ground I think the question should be 
answered as suggested by the learned Chief Justice. 


[In THE Ran(JOON High Ooubt] 

A.BBA DADA AND COMPANY 

V. 

COMMISSIONER OP INCOME TAX, BURMA. 

Sib E. Goodman Robbbts, G. J., and Ddnebbt, J. 

April 6, 1938. 

PiBM — Application Pob Rbgistbation — Allegation op 
Gift to Sons and, Emplotbbs and Rb investment by Them 
IN Business as Pabtnbbs — N o Rbgistbbbd Deed of Gift — 
Power op Income Tax Officer to Refuse Registration — 
Rbfbbbncb — Questions Not Raised Before Commissioner — 
Cannot be Raised Under Section 66 (3) — Income Tax Act, 
Sections 26A and 66 (3). 

When the assessee, a Mahomedan residing in Burma, was 
about to he assessed to inoome tax he made an application to the In- 
come Tax Officer under Section 86 -A of the Income Tax Act for 
registration of his business as the business of a firm alleging that 
he had made gifts of Bs. 75,000 to each of his two sons and Bs, 
6,000 to two of his employees and that these sums had been re-in- 
vested by these four persons in the business which had thereby be- 
come the business of a firm of 5 partners. There was no deed regis- 
tered under the Begistration Act but there was a deed of partner- 
ship specifying the shares of the partners and entries in the boohs 
to support these allegations. The Inoome Tax Officer found that no 
real firm existed and refused registration as a firm : Held, (t) that 
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inasmuch as in Burma a gift of property by one Mahommedan to 
another must be made in accordance with Section 183 of the Trans- 
fer of Property Act, and inasmuch as the gifts comprised immovo' 
able property also, there were no valid gifts to the sons and the 
employees and the business could not be registered as that of a firm; 
{ii) that the ease raised the important question whether when an 
application under Section 86 A of the Act is made in proper form and 
a deed of partnership is produced with the application, the Income- 
tax Officer has jurisdiction to refuse to register the partnership 
under Section 86 A and the rules thereunder either peremptorily or 
after giving the assessee an opportunity to be heard ; but {Hi) as 
the assessee did not in his application under Section 66 (8) ask the 
Oovwnissioner to refer this question of law, the High Court had no 
power to require him to state a case on this point. 

Gases referred to : 

Bisseswablaii BbijlaIi V. CoMMissioBEB OF Znoome-iax, 
Bengal [1980] (4 1.T.O. 366 ; 67 Cal. 1336). 

GoifiiissiONEB OF Income tax, Btjbma v. G. P. L. E. Ghbttiab 
Firm [1934] (1934 LT.R. 201 ; 12 Rang. 822). 

Ma Asha v. B. K. Haldab [1936] (I.L.R. 14 Rang. 489). 

Application for a mandamns under Section 66 (3) of the In> 
come-tax Act, requiring the Commissioner of Income-tax to state 
a case and refer it to the High Court. 

Civil Miscellaneous Application No. 22 of 1988. 

Pagat for* the Applicant. 

TJ Thein Maung for the Respondent. 

JUDGMENT. 

Dtjnxlet, J. — When Haji Abba Dada was about to be 
assessed to income-tax for the year 19^6-37 he made an 
application to the Income-tax Officer, under the provisions 
of Section 26- A of the Income-tax Act and the rules framed 
thereunder, for the registration of his business as the busi- 
ness of a firm for the purposes of the Act. Eaji Abba Dada 
alleged that he had made gifts of Rs. 76,000 to each of two sons 
and had given a bonus of Rs. 6,000 to each of two employees, out 
of the capital of his ' business, and that these sums had been re- 
invested by these four persons in the business, which had there- 
by become a partnership of five persons. He prodhced a deed of 
partnership dated the 29th April 1936, which was not registered 
under the provisions of the Registration Act, and a certificate of 
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registration of this partnership nnder Section 59 of the Partner- 
ship Act, and pointed to entries in the books of acconnt which par- 
ported to show that the capital of the new partnership was divided 
into five shares — one and a half lakhs for himself, Bs. 75,000 for 
each of his two sons, and Bs. 5,000 for each of the two employees. 
The Income-tax Officer held some sort of an engairy and came to 
the conclusion that no real firm existed, and therefore refused to 
register the firm under Section 26-A. An appeal against this 
order was made to the Assistant Commissioner of Income-tax, but 
was dismissed. The application was made to the Commissioner 
of Income-tax to refer certain questions of law, which, the assessee 
alleged, arose out of the appellate order of the Assistant Commis- 
sioner, to this Court, but the Commissioner of Income-tax declined 
to state a case. Hence this present application to this Court, 
under Section 66 (3) of the Income-tax Act, asking ns to require 
the Commissioner to state a case. 

The order of the Commissioner of Income-tax, dated the 16th 
November 1937, is based mainly on surmise and speculation, and 
we do not propose to make any farther reference to it, save that 
we must take strong exception to one statement occurring in the 
order, where, referring to an application of the assessee that his 
assessment should be made at Bangoon instead of at Myamaung, 
the Commissioner says that this application was “ made, I should 
guess, in the interests of his professional representative.” This 
statement is entirely without foundation in fact, was quite un- 
necessary and highly improper. 

It is admitted that the application by the assessee under Sec- 
tion 26 A was made in proper from and in accordance with the 
rules. It was accompanied by a deed of partnership, which was 
not registered under the Begistration Act, but which purported to 
specify the individual shares of the partners. There were also 
produced the book entries in the books of account purporting to 
set out the shares in the capital of each of the partners, and the 
registration certificate of the firm under the Partnership Act. No 
other facts were alleged to prove, as Sib Gbobgb BABEm, C.J., put 
it in Messrs. Bissestoarlal Brijlal v. The Commissioner of Income- 
tax, Bengal, (4 I.T.C. 865) “ the reality of t)ae instrument pro- 
duced”, but Mr. Paget for the assesses now says that other evidence 
was available and would have been produced if opportunity had 
been given. 

The assessee asked the Commissioner of Income-tax to refer 
six questions to this Court. It is unnecessary to set out these 
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qaesfeions ia fall, and it is safficieafe to say that in essence they 
amount to the single question whether there was contributions 
validly made to the capital of the alleged partnership by the two 
sons and the two employees. It is common ground that these four 
persons had no means of their own wherewith to make contribu* 
tions to the capital, and that all that has occurred is that certain 
entries, which.may well have been made by a clerk, have been made 
in the account books of the business formerly belonging to Haji 
Abba Dada alone, giving them credit to their respective shares in 
the capital of the business. Admittedly no cash or property ever 
passed, but it is set up that these entries in the books of account 
and the execution of the partnership deed amount to gifts by Haji 
Abba Dada to each of these persons of these respective amounts 
which were at the same time contributed by these persons to the 
capital of the firm. 

Any question of law which might arise out of these circum- 
stances has already been answered by a Full Bench of this Court 
in Ma Asha and Others v. B. E. Haidar, (14 Bang. 439) where it 
was held that in Burma a gift of property by one Mahomedan to 
another must be made in accordance with the provisions of Sec- 
tion 123 of the Transfer of Property Act. There were no valid 
gifts by Haji Abba Dada to bis sons and employees, and hence 
there have been no contributions by them to the capital of the alleg- 
ed partnership. Moreover, the capital of this business consists 
mainly of immoveable property, and the partnership deed 
purported to transfer this capital from one person, Haji Abba Dada 
to five persons, Haji Abba Dada, bis two sons, and his two em- 
ployees. As it has not been registered under the Begistration Act, 
it was clearly ineffectual to do anything of the kind. Therefore 
four of this alleged partners have not acquired any share in the 
capital of this business. Mr. Paget has urged that it is unneces- 
sary to the constitution of a partnership that all the partners 
should hold a share in the capital of the firm ; that is undoubtedly 
BO, but in order that a firm may be registered under Section*26-A 
of the Income-tax Act the instrument of partnership mast specify 
the individual shares of the partners, and the instrument in this case 
specifies that each partner holds a share which in actual fact he 
does not hold, and therefore the firm cannot be roistered under the 
section. 

In our opinion, a question of law does arise from the appellate 
order of the Assistant Commissioner and that is this 
1-61 
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“Whether, whea an application under Section 26- A of the 
Income-tax Act is made in proper form and a deed of partnership 
is produced with the application, the Income-tax Officer has jaris- 
diction to refuse to register the partnership under Section 26 A and 
the rales thereunder, either peremptorily or after having given the 
assessee an opportunity of being heard 

There is no decision of this Court on this important point, and 
the provisions of the section and rules are by -no means clear, and 
therefore we should have been prepared to require the Commissioner 
of Income-tax to refer this question if we had jurisdiction to do so. 
But clearly we cannot require him to refer it; this has been 
decided in Ths Commissioner of Ineome-toix, Burma v. O.P.L.E, 
Firm. In his application under Section 66 (2) the assessee did not 
ash the Commissioner of Income-tax to refer this question of law : 
no doubt advisedly, as the question is covered by authority of Indian 
High Courts. Consequently it is not open to us to require the 
Commissioner to state a case on this point. 

This application fails and is dismissed with costs. Advocate’s 
fees ten gold mohurs. 

Goodman Eobbbts, C. J. — I agree, 


[In the Lahobb EboH Godbi.] 

M. AND D. AMINOFF 

V. 

COMMISSIONEB OF INCOME TAX, PUNJAB. 

Bib Jambs Addison, Jl, and Dm Mohammad, J. 

January 25, 1938. 

Ebfbbbnob — Appmoation to Ht» tt Codbt Undbb Sbo- 
TioN 66 (3) TO Esqhibb Oommissionbb to Statb Cash Without 
Apppyrno TO Oommissionbb Undbb Sbotion 66 (2)— MAmTAiN- 
ABiiiiTT— I ndian Inoomb Tax Aot (XI op 1922), Sbotions 66 
(1), (2), (3). 

Jn appUeation under Section 66 (S) of the Mian Income Toot 
Act to require the Commissioner to state a ease can be made only if 
an application under Sedion 66 (8) has been previously made to the 
Commissioner himself to refer the ease and he has refused to do so. 
Where the assessee did not prefer an appeal to the Assidant Com- 
missioner or an appUeation to the Commissioner under Section 66 (8) 
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but only made an application to the Commissioner under Sec- 
tions 88 and 66 (1) : Held, he was not entitled to make an applica- 
tion to the High Court under Section 66 (8). 

Civil Misoellaneons No. 662 of 1937. 

Petition under Section 66 (3) of the Income-tax Act, requir- 
ing the Commissioner of Income-tax, Punjab, North West frontier 
and Delhi Provinces, Lahore, to state and refer a case on certain 
questions of law, .to the Lahore High Court. 

Norman Edmunds and Kirpa Bam Bajaj for the Assessee. 

S. M. Sikri and J. N. Aggarwal for the Commissioner. 

JUDGMENT. 

This is an application by an assessee under sub-section (3) of 
Section 66 of the Income-tax Act. A preliminary objection has 
been raised by respondent that this application is incompetent on 
the ground that an application under sub-section (3) of Section 66 
can be made to the High Court only if an application under sub- 
section (2) of Section 66 is previously made' to the Commissioner 
and that where no such application has been made by an assessee, 
he cannot move the High Court under sub-section (3) of Section 66. 
The material portions of the relevant provisions of law read as 
follows : — 

Sub -section (2) of Section 66 : “ Within sixty days of the date 
on which he is served with notice of an order under Section 31 or 
Section 32 or of an order under Section 33 enhancing an assess- 
ment or otherwise prejudicial to him ‘or of a decision by a Board 
of Beferees under Section 38-A, the assessee in respect of whom 

the order or decision was. passed may, by application ...require 

the Commissioner to refer to the High Court any question of law 
arising out of such order or decision ”. 

Sub-section (3) of Section 66 : “ If on any application being 
made under sub-section (2) the Commissioner refuses to state the 
case on the ground that no gujestion of law arises, the assessee may 
apply '.to the High Court ”. 

It would appear, therefore, that b^ore an assessee can put in 
an application to the High Court under sub-section (8), it is incum- 
bent upon him to apply to the Commissioner under sub-section (2) 
of Section 66. That he can do only if an order in respect of the 
assessment complained of is made under Section 31 or Section 32, 
or if an order under Section 38 enhances the assessment made on 
him or is otherwise prejudicial to him, or if a Board of Beferees 
decides any question relating to his assessment under Section 38A. 
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Where none of these conditions exists, no application nnder snb* 
section (2) of Section 66 is competent, and consequently sub-sec* 
tion (3) of Section 66 does not come into play at all. 

In the present case it is admitted on behalf of the assesses 
that no appeal was made to the Assistant Commissioner, nor was 
an application under sub-section (2) of Section 66 made to the 
Commissioner. All that the assessee did was to jnake an applica- 
tion to the Commissioner under Section 33 along with sub-section 
(1) of Section 66. The Commissioner while rejecting the asses- 
see’s application neither enhanced his assessment nor did he make 
any order prejudicial to him under Section 33. Clearly, therefore, 
no application under sub-section (2) of Section 66 could be made to 
the Commissioner and none was actually made. This being so, 
the present petition under sub-section (8) of Section 66 is com- 
petent. 

No authority is needed for this obvious proposition of law but 
reference may be made to 4 1.T.C, 324, 2 I.T.d. 430 and 2 I.T.E. 
339. Those judgments, though not exactly in point, support the 
conclusion arrived at above. 

We accordingly dismiss this application with costs. 


[In xhh Paxna Hioh Coubt]. 

COMMISSIONER OE INCOME TAX, BIHAR & ORISSA 

V. 

RAJA BAHADUR DHAKESHWAR PRASAD NARAIN SINGH 
WoBT, A.C.J. and DhaviiB, J. 

April 28, 1988. 

Inibbbsx — ^Pttbohasb 07 Dbobbb in Consibbbaiion of 
Zabfbshqi Leasb Pob Eizbo Tbbm — Intbbbst on Eabpbshoi 
Amount Taken Into Account in Fixing Pebiod — Such Intbb- 
bst, Whethbb Can Bb Set off Against Intbbbst Aoobuing 
Dub on Dbobbb— Expbnuitubb Inoubbbd to Eabn Inoomb— 
Indian Income Tax Act (XI of 1922), Sbotions 10 (2) (ix), 12 (2). 

The Maharaja of Darhhanga had obtained a decree, against the 
Tehari Baj for Bs. 88,00,000 carrying future interest at 6 per cent 
per annum. The assessee obtained an assignment of this decree for 
Bs. 81,64,986. Se executed a hand note forBs. 1,04,986 and for the 
balance qf the price, viz., Bs. 80,60,000 he gave to the Maharaja a 
Eatpeshgi thika lease of certain immoveable prophrties for a period 
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of 17 years. The a^mount of 17 years was fixed so that the princi- 
pal and interest due may he wiped off at the end of the period hy 
enjoyment of the rent and profits. The assessee claimed that he 
should he allowed to set off against the interest which accrued due 
under the decree interest on the Zarpeshgi amount which was taken 
into account in fiving the period of 17 years and which must he 
deemed to have been paid to the Maharaja m the shape of rent and 
profits : Held, on a reference by the Commissioner, that, although 
interest on the Zarpeshgi amount might have been taken into account 
infixing the period of 17 years, the assessee was not legally liable 
to pay any interest and there was in fact no payment of interest. 
The assessee had only purchased an asset producing taxable vneome, 
namely the decree, in exchange for non-taxahle income, and the de- 
duction claimed was not allowable under Section 10 (S) {ix) or 
Section 12 (2). 

Case stated by the Commissioner of Income-tax, Bihar and 
Orissa under Section 66 (2) of the Indian Income Tax Act, 1922. 
[Mis Jnd. Case No. 14 of 1937]. The Statement of Case was as 
follows : — 

“ I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under Section 66 
(2) of the Indian Income-tax Act (XI of 1922) hereinafter referred 
to as the Act). 

2. Baja Bahadur Dhakeshwar Prasad Narain Singh (herein- 
after referred to as the petitioner) is the head of a Hindu undivided 
family and has been assessed by the Income Tax Officer, Patna, 
under the following heads of income ; — Property, 'Business, Other 
sources. 

3. The present reference arises out of the inclusion in the 
assessment for the year 1932-83 (previous year 1838F) of a sum of 
Bs. 1,96,816 (reduced on revision by the Commissioner to 
Bs. 41,003) under the head “ Business ” (Money-lending) by the 
Assistant Commissioner, Central Bange, Patna, under Section 81 
(8) (a) of the Act. 

4. The petitioner showed in his return of income a net loss 
of Bs. 70-12-8 from money-lending but the Income-tax Officer 
computed the profit to be Bs. 66,681 and assessed it accordingly. 
The method of computation of the profit adopted by the Income 
tax Officer is that described in paragraph 6 of the Assistant Com- 
missioner’s appellate order. This method of computing the peti- 
tioner’s money-lending income had been objected to by the 
petitioner in connection with 1981-82 assessment and the matter 
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was eveataally taken to the High Court where it was decided 
against the petitioner (4 LT.B. 72). In arriving at his figure of 
profit, the Income-tax Officer excluded the interest accrued on the 
decree held by the Maharajadiraj of Darbhanga against the Tekari 
Baj which had been purchased by the petitioner in June 1931, on 
the ground that as the consideration for the purchase price 
of the decree was met partly by the grant of the petitioner’s landed 
property on Ijara Patti “ Zarpeshgi thika lease ” to the Maha- 
rajadhiraja for a period lof 17 years, and partly by the execu- 
tion of a hand-note, no actual income accrued to the petitioner out 
of the transaction. The facts relating to this decree are as 
follows ; — 

A decree was obtained by the Maharajadhiraja of Darbhanga 
against the “ nine annas ” Tekari estate. This decree was for 
Bs. 83,86,181 bearing interest at 6 per cent per annum. The 
decree was purchased by the petitioner for a consideration of 
Bs. 31,64,936 which was paid by a hand note (although the assign- 
ment deed shows that it was to be paid in cash) for Bs. 1,04,936 
and for the balance of Bs. 80,60,000 the petitioner executed on 
16th June 1931 a “ 2arpeshgi thika lease ” of his Amanwan pro- 
perty yielding an annual income of over Bs. 3,60,000, for 17 years 
in favour of the Maharajadhiraja of Darbhanga. According to this 
lease deed the Maharajadhiraja was to be in possession and enjoy- 
ment of the leased properties for the said period of 17 years subject 
to the payment of a nominal lease tent of Bs. 10,000 and that after 
the close of that period the leased properties were to be given back 
to the petitioner. A copy of the “ 2arpeshgi thika lease ” is filed 
and an extract from a statement showing liquidation of the Dar- 
bhanga mortgage decree by Zaipeshgi of Amanwan Baj Property ” 
is also filed. 

6. The Assistant Commissioner of Income-tax did not agree 
with the finding of the Income-tax Officer in regard to the assess- 
ability of the interest accrued on the decree.- He therefore served 
upon the petitioner’s representative a notice to show cause why 
the tax should not be enhanced by including in the assessment the 
accrued interest in respect of the decree against the Maharaja 
Humar of Tekari. In response to this notice the petitioner sub- 
mitted his explanation in writing in which he contended (a) that he 
received no interest on the decree, (b) that no income accrued to 
him and that reference to the accrued basis in the Assistant 
Commissioner’s notice was irrelevant when in fact there was no 
income and (o) that -the petitioner acquired the Darbhanga decree 
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with the help of borrowed money raised by means of the handnote 
for Bs. 1,04,936 and the “ Zarpeshgi thika lease ” for Bs. 80,60,000 
and the interest payable on such borrowings is an amount eqnal to 
the interest receivable on the decree against which it should be set 
off. The Assistant Commissioner after giving the petitioner an 
opportunity to be heard enhanced the assessment by including 
therein one year’s accrued interest, amounting to Bs. 2,03, 111 on 
the decree and allowing a set off of the interest for one year, 
amounting to Bs. 6,296 payable on the sum of Bs. 1,04,936 which 
was the amount of the handnote- given as part of the price for the 
purchase of the decree. He declined to allow any set off by way 
of interest or otherwise in respect of the transaction entered into 
by the ‘‘ Zarpeshgi thika lease 

6. The petitioner, being dissatisfied with the Assistant Conl- 
missioner’s order of enhancement, filed an appeal under Section 32 
of the Act before my predecessor who disallowed his contention 
and dismissed the appeal. Later, my predecessor revised the assess- 
ment under Section 33 reducing the net income from the Dar- 
bhanga mortgage decree to Bs. 41,003 by taking interest for Sit- 
months only on the decree and the handnote, as the date from which 
such interest accrued due to be received and paid respectively by 
the petitioner was 16th June 1931 which was only 2^ months from 
the close of the petitioner’s year of account. 

7. The petitioner now requires me under Section 66 (2) of the 
Act to refer to the High Court the question of law said to arise out 
of the disallowance of the deduction claimed in respect of interest 
on the ” Zarpeshgi thika lease The petitioner’s counsel agrees 
to the question being stated as follows : — 

" Where the petitioner in part consideration for the assign- 
ment of a mortgage decree gives a “ Zarpeshgi thika lease ’’ of 
agricultural lands for b period of 17 years, whether he is entitled 
to set off against the interest realisable on the decree any amount 
by way of interest in respect of the Zarpeshgi thika lease ”? 

8. The petitioner’s contention is that the sum of Bs. 30,60,000 
covered by the “Zarpeshgi thika lease ’’ must be regarded as a loan 
bearing interest at 6 per cent per annum. It is claimed that the 
“ Zarpeshgi thika lease ’’ is more or less a usufructuary mortgage. If 
‘it were a simple mortgage there would be no question of the interest 
payable thereon being allowable. It is argued therefore on behalf of 
the petitioner that the mere fact that the mortgage takes the peQUliar 
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form of a “ Zarpeshgi thika lease ” or sometbmg in the nature of a 
nsnfrnctnary mortgage makeg no material difference. The amount 
of interest claimed as a deduction is the interest on Bs. 30,50,000 
for 2^ months, that is Bs. 88,125. 

9. In my hnmble opinion the arguments advanced for the 
petitioner are not sound. It is not correct to say that the petitioner 
obtained a loan of the sum of !1^, 30,50,000 on vrhich interest is 
payable. The sum, I venture to submit, should be regarded as the 
price fixed for the present value of the user of the agricultural pro- 
perties covered by the “ Zarpeshgi thika lease ” for a period of 
seventeen years, subject to the payment of the nominal annual 
lease rent of Bs. 10,000 reserved by the lease. By the series of 
transactions with the Maharajadhiraja of Darbhanga the petitioner 
surrendered for a period of 17 years an agricultural source of income 
subject to a nominal lease rent of Bs. 10,000, which even was not 
receivable by him in cash and acquired in its place a new source 
of income, that is the Darbhanga mortgage decree. In other words, 
the petitioner had exchanged a non-assessable source of income 
(his Amawan property) for an assessable source of income 
(the mortgage decree). In such oircumstances, 1 submit 
that no question can possibly arise of any set-off of interest in 
respect of the " Zarpeshgi thika lease ” against the interest receiva- 
ble on the decree. As a matter of fact the “ Zarpeshgi thika lease” 
makes no provision whatsoever for the payment of any interest. 
No doubt the interest factor enters into the computation of the 
period for which the lease should run, but the interest so calculated 
is strictly speaking not interest at all. It is certainly not inter- 
est in the hands of the Maharajadhiraja who is supposed to receive 
it. It is part of the agricultural income that he derives from the 
lands, see Oommissioner of Income-tax, Bihar and Orissa v. Maha- 
ragadhirc^a Kameshwar Singh of Darbhanga (3 I. T. B. 306 Privy 
Council decision) and Bai Bahadur Dalip Narain Singh v. Com- 
missioner of Inoom4ax, Bihar ds Orissa IX l.T.G. 222. If it is 
not interest in the hands of the Maharajadhiraja, it naturally 
follows that it cannot be said to be interest paid by the petitioner. 
I, therefore, submit that the question referred for the decision of 
the Honourable the Judges of the High Court should be answered 
in the negative 

8. M. Qi^ta, for the Commissioner. 

Dr, Sir Sultan Ahmed, P. B. Das, S. N. Boy and 8. K, 
Masumdar for the Assessee, 
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JUDGMENT. 

WoBi, A. 0. J. — This is a case stated by the Commissioner of 
Inoome-taz in the following terms : “ Where the petitioner in 
part consideration for the assignment of a mortgage decree gives a 
‘ Zarpeshgi thika lease ’ of agrioaltnral lands for a period of 17 
years, whether he is entitled to set off against the interest realis- 
able on the decree any amoant by way of interest in respect of the 
‘ Zarpeshgi thika lease ’ ? The limitation of this question is to be 
noted. 1 make reference te>that fact by reason of the suggestion, 
which was put forward towards the end of the argument, that 
there was at any rate a possibility that the assessee was entitled to 
deduct not merely the interest as stated in the question, but a por- 
tion of the actual income realised by the vendor of this decree 
from the mortgaged properties. That point does not arise on the 
form of the question stated by the Commissioner. 

It is necessary to state briefly the facts. The Income-tax 
Officer assessed the assessee (the applicant before this Court) for 
a sum of Es. 1,08,037. This amount was increased by the Assist- 
ant Commissioner by a sum of Bs. 1,59,042, making a total asses- 
sable income of Es. 2,67,079. The ground for that increase arose 
by reason of the following facts. 

The Maharajadhiraja of Darbhanga had obtained a decree for 
a sum of upwards of Bs. 33,00,000. This decree was assigned to 
the assessee for a consideration of Bs. 31,54,936. The payment of 
the consideration was by way of a hand-note executed by the asses- 
see for Bs. 1,04,936, the balance of Bs. 30,50,000 being liquidated 
by the execution of a thika or zarpeshgi lease by the assessee in 
favour of the Maharaja for a period of seventeen years. At the time 
of entering into the transaction the parties agreed upon an account. 
The account took the form of a statement of the principal, a cal- 
cnlation of intejest (quarterly), an addition of this interest to the 
principal and the deduction therefrom of the quarterly realisations 
of rents and profits from the zarpeshgi property. Each quarter 
the \net arrears so called were entered and that amount under 
the form of accounting adopted necessarily diminished as time 
went on until completely wiped out at the end of the third kist 
of the seven teen-th year. It is this quarterly interest which the 
assesse claims to have deducted from his income for the pur- 
poses of calculating his assessable income under the Income-tax 
Act. It is to be noticed that the only certain figure, although the 
account is agreed, is the first statement of principal and the first 
t-e? 
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stotement of interest as the realizations are merely an estimate 
and mnst necessarily be so in the oircnmstauces. 

The Commissioner in the case has stated that the interest so 
called was not interest at all as it was not interest in the hands of 
the Maharajadhiraja as he did not receive the amount but the item 
was a mere calculation for the purpose of ascertaining the period 
of occupation. The argument put forward by Sir Sultan Ahmed 
is certainly an attractive one, but in my judgment is one which 
cannot be supported. '* 

His first and substantial contention is that the fact that the 
transaction was a zarpeshgi lease involved his liability for interest 
and that liability for interest was the cost to him of the income 
which he was to derive from the decree which he has purchased. 
In the first instance there seems to be a fallacy underlying this 
statement. It is true that in preparing his accounts, as the asses* 
see does on the mercantile system, he is chargeable to income-tax 
on the six per cent, which he is supposed to derive from this de- 
cree so long as he does not put it into execution, but it is obvious 
that so soon as the decree is executed the income as represented 
by six per cent, per annum disappears. The fallacy lies in the 
statement that the zarpeshgi lease was for the purchase of this 
income. In point of fact the purchase was not for the income of 
the decree but the purchase of the decree itself. 

-Now, the question to be answered depends entirely upon, 
what is the nature of this interest which the assesses claims to be 
deducted? The Commissioner as 1 have already stated, points out 
that it is not income in the hands of the Maharaja, and he appears 
also to be of the opinion that it is not an expenditure on the part 
of the assessee. The substance of the transaction was that, for 
the purchase of the decree, or, to put it in the form of the 
argument which has been addressed to us, fon the purchase of 
this taxable income represented by the six per cent, which the 
assessee is deriving from the decree at the present moment, the 
assessee relinquished non-taxable income, being of course the rents 
and profits and subject-matter of the zarpeshgi lease. Now, ij; 
might have been argued — ^but it is an argument which as I have 
said is irrelevant for the purposes of this case having regard to the 
form of the question — that the expenditure within the meaning of 
either sub-section (ix) of Section 10 (2) or sub-section (2) of Section 
12 was the income from the rents and profits or the income from 
the zarpeshgi property which, by handing over to the Maharaja, 
the assessee had lost. But neither was that argument put forward 
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serioQsly, nor as I have said conld it be put forward serionsly in 
this case. 

The gnestion therefore arises, as I have already stated, what 
is this interest chargeable in the aoconnt ? In fact the interest is 
nothing more than an arithmetical calculation entered into by the 
parties for the purpose of ascertaining the period of occupation of 
the vendor the Maharaja at the end of which he would reimburse 
the amount of the consideration being the purchase price of this 
decree. Although the account may disclose items of interest, it is 
impossible in the circumstances to say that it is a liability of the 
assesses. Zt is not a payment which he is to make, nor is it a sum 
for which he could be sued. I have stated that the interest is no- 
thing more than a method of calculation of the period for which 
the Maharaja held the property. It is not contended that, had the 
property been handed over to the Maharaja absolutely, any 
deduction whatsoever could be made. It would indeed be 
nothing more than a capital expenditure within the mean- 
ing of sub-section (2) of Section 12. The question arises whe- 
ther the fact that the property was placed in the hands of the 
Maharaja for a limited period would make any substantial differ- 
ence to the proposition which I have stated. In my judgment 
it would not. In substance this is nothing more than a capital 
expenditure over a period of seventeen years. I have already 
pointed out and repeat, for fear that there might be any misunder- 
standing of my statement, that we are not actually concerned with 
any question of deduction of the income to be derived from this 
property as an expenditure within the meaning of the section. It 
being impossible under any circumstances to contend that that 
sum could be deducted, it seems to roe necessarily to follow that a 
sum by way of interest or, to put in other words, an item in the 
account which is described as ‘ interest ’ merely for the purpose of 
ascertaining the period over which the property should be held, 
could not be deducted either. 

In my judgment the opinion of the Commissioner in this case 
that this is not interest chargeable to the assessee and therefore 
not an expenditure within the meaning of Section 10 or Section 
12 is correct. I would therefore answer the question submitted to 
the Court in the negative. 

The Grown is entitled to costs; hearing fee ten gold mohurs. 

DeavIiB, J. — The assessee claims to be entitled to set off 
against the interest realizable on the decree the amounts that were 
shown as interest in the accounts that were made up between the 
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assessee and the Mahacajadhiraja as a preliminary to the exeontion 
of the earpeshgi thika lease; and he makes this claim on the foot- 
ing that the latter is ezpendittire inonrred by him solely for the 
purpose of earning the former. Bat the accounts that were agreed 
to between the parties on that occasion were merely pro /orm a 
accounts. As the Commissioner of Income-tax has observed : 

“ No doubt the interest factor enters into the computation of the 
period for which the lease should run Those accounts only 
show how the period of seventeen years for the narpeshgi thika 
lease was arrived at, but it is impossible to contend that they im- 
pose any separate liability upon the assessee for the payment of 
any interest to the Maharajadhiraja. There is no dispute that in- 
terest as matter of fact is not actually mentioned in the mrpeshgi 
thika lease. 

Sir Saltan Ahmed has strenuously contended that the matter 
should be governed even more by the form than by the substance, 
but this contention had reference to the fact that the arrange- 
ments between the assessee and the Maharajadhiraja took the form 
of a zarpeshgi thika lease. It is urged that interest is of the 
essence of such a lease and is therefore necessarily implied in it. 
But payment of interest may be contemplated and yet there may 
be no interest actually paid or received in the case of such arrange- 
ments. The period is fixed on the basis of a certain assumed in- 
come from the property mortgaged, but the earpeshgidar takes 
the risk of the seasons and apart from the lease itself, there is no 
liability imposed on the mortgagor for the payment of any in- 
terest. Nor is it altogether correct to say that by means of this 
zarpeshgi thika lease the assessee purchased the interest on which 
the Income-tax Department endeavoured to assess him. 

The consideration that flowed from the Maharajadhiraja to 
the assessee in return for this zarpeshgi thika lease is the decree 
for Bs. 33,00,003 and odd. This decree, it is true, carried interest 
at 6 per cent ; but it is indisputable that the assessee would not 
be entitled to any interest at all under the assignment from the 
Maharajadhiraja the moment he succeeds in realising in full the 
decree assigned to him. The pro forma accounts agreed between 
the parties as a preliminary to the zarpeshgi assumed interest as 
payable by the mortgagor and assignee of the decree fox a period* 
of 17 years ; but it cannot be said that they assumed interest on 
the decretal amount for that or any other fixed period. What 
the assignee paid fgr was the decree and there was no question of 
his paying fox the incalculable amount of the interest that may 
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fall dae on the decretal amonnt. It cannot therefore be said 
within the meaning of danse (is) of Section 10 (2) or sab-section 
(2) of Section 12 that there was any interest in the zarpeshgi thika 
lease which could be regarded as expenditure inonr red solely for 
the purpose of earning any interest on the decree assigned to the 
assessee by the Maharajadhiraja. 

Question answered in the negative. 


[In The Patna High Couet]. 

SHEOSAHAYAMAL HIEALAL 

V. 

OOMMISSIONBB OP INCOME TAX. BIHAR & ORISSA. 

WoBT, A. C. J. and Dhavlb, J. 

April 29, 1938. 

Bad Debt — Composition With Obbditobs — When Bal- 
ance Unpaid Becomes Bad — Pailube to Include Intebest 
m Rbtubn Foe Subsequent Ybaes — Eppbct. 

In the year 1930 the assessee took over all the assets of one of 
his debtors and paid 8 as, in tjhe rupee to the other creditors. He 
suffered a loss of Bs. 1,600 on this account and claimed in his as- 
sessment for the year 1984-86 that this amount should be written 
off as a bad debt. The Commissioner found that by the payment of 
8 as. the debtor was released from all liability. Interest on the sum 
of Bs. 1,600 was also not returned after the year 1980 though the 
assessee kept the accounts on the mercantile system ; Held, that in 
the droumstcmces the debt became a bad debt in 1980 and the as- 
sessee was not entitled to claim a deduction of the same in 1984-86. 

In the matter of an application under Section 66 (3) of the 
Indian Income-tax Act, 1922 (XI of 1922) by Sheosahayamal 
Hiralal of Soro, district fialasore, in respect of his assessment to 
income-tax, for the year 1934-35. 

Statement submitted to the High Court in compliance with 
its order, dated the 4th February, 193T, in M.J.G. No. 3 of 1936 : — 

“ This statement is confined solely to the point in respect of 
which the High Court, in its order referred to above, directed me 
to state a case. It will be convwient to recapitulate briefly the 
facts and circumstances bearing on the point. 

2. The assessee was assessed for the assessment year 1934-86 
(accounting year Dewali 1989-90) on a total income of Rs. 11,615. 
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Id this amounfi was inolnded a sam of Bs. 1,600 being a debt dne 
by one Joharmal Bhagwandas which was claimed by the assessee 
as a bad debt bat which was disallowed by the Income-tax Officer. 
The reasons for the disallowance are stated in the statement order 
as follows : — 

“ Of the bad debts claimed, Bs. 1,600 relates to Joharmal 
Bhagwandas. On 27-10'30 assessee, who was his main creditor 
took over his assets and liabilities, cleared off the liabilities on 
compromise and appropriated the assets towards his dnes (vide 
accounts of 1987-88). If the result was any loss, it was such of 
1987-88 and not of the previous year 1989-90.” 

The assesses disputed the disallowance of this bad debt in this 
appeal to the Assistant Commissioner, but the latter upheld the 
disallowance in the following words : — 

“ The bad debt due from Joharmal Bhagwandas appears to 
have been rightly disallowed. All that could possibly be had from 
this debtor having been realised on 27-10-30, the assessee had no 
justification for keeping the accounts open till the year 1989-90. 
The debt, as I find, really became bad in the year 1987-88.” 

Thereupon the assessee filed an application under Sections 33 
and 66 (2) before the Commissioner ; but my predecessor by his 
order, dated the 15th February 1936, rejected the application. 
The following is a relevant extract from his order : 

** The facts relating to the letter are as follows : This debtors 
became very heavily indebted and in 1930 his creditors apprehend- 
ing that Joharmal Bhagwandas was trying to abscond without 
satisfying his creditors made a raid on his shop. Learning this, 
the sssessee who is the principal creditor arrived on the scene, 
arrived at an undertaking with the other creditors, took over all 
the assets of the debtor, agreed to pay 8 as for the other dues and re- 
leased the debtor of all further liabilities. The transaction was 
completed in 1930 and resulted in a loss of Bs. 1,6000 to the ap- 
sessee. Now all this took place in 1930 and undoubtedly the un- 
realisable balance, in the circumstances, became bad in that year. 
The assessee has given no reason why he claims deduction of the 
loss against the profits of the year ending Detoali (October) 1933. 
It was rightly disallowed by the Assistant Commissioner. On 
this point the assessee has asked to refer the following question 
under Section 66 (2) of the Act : 

“ When a debt from a party, not yet insolvent or bankrupt, 
is written off at the time of being barred by limitation, is it too 
late to be allowed as a deduction ? 
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“ This question or a similar question has been answered by 
the Privy Council in the case of Sir 8. M, Chitnavis, and there 
is no obscurity in the legal position. 1 refuse to refer the 
question 

The assessee then filed an application under Section 66 (3) 
before the High Court and in pursuance of that application the 
High Court, on the 4th February 1937, passed the following 
order : — 

“ It is contended by Mr. Jayaswal on behalf of the assessee 
that whereas the Commissioner purports to find as a fact that the 
debt by Joharmal Bhagwandas to the assessee of Bs. 1,600 was 
wiped off and extinguished in the year 1930, that in fact the asses* 
see has been charged interest accruing on such debt since 1930. 
In order therefore to see whether the debt was in law extinguished 
on this date, it is necessary to call upon the Commissioner to 
state whether in fact in respect of this debt the assessee has been 
assessed to income-tax in respect of the accrual of interest on this 
debt, it being not clear how the debt can be treated as having been 
wiped off in 1930 if interest is to be treated as having accrued 
since that date on the debt.” 

3. The facts have been investigated by reference to the rele- 
vant assessment records. The position is that, in the asssessment 
for 1931*32, 1932-33 and 1933-1934, estimates were made for ac- 
crued interest on trade debcs not disclosed by the assesses on his 
books, but there is nothing to show that accrued interest on the 
debt of Bs. 1,600 due by Joharmal Bhagwandas was included in 
the estimates. While other debts were specifically mentioned in 
framing the estimates, no mention was made of this particular 
debt. So far as the records show, therefore, the assessee has not 
been assessed to income-tax in respect of the accrual of interest 
on this debt since 1930. It is for the assessee to prove that he 
has been so assessed. It is clear that he is unable to do so, 
and, in the circumstances, I submit that he must fail on this 
point. 

Mrs. Dharmsila Lai and O. 0. Das, for the. assessee. 

8. M. Ghipta, for the Commissioner. 

JUDGMENT. 

WoBT, A. 0. J. — This is a case stated by the Commissioner of 
Income tax under the order of this Court, dated the 4th of Feb- 
ruary 1937. The question required to be stated was “ Whether 
in fact in respect of this debt the assessee has been assessed to 
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inoome-liaz in respect of the aoornal of interest on this debt it 
being not clear how the debt can be treated as having been wiped 
off in 1930 if interest is to be treated as having accrned since that 
date on the debt In my statement I am paraphrasing the ques- 
tion put by the Chief Justice and James, J. 

The facts are that assessment was first of all made by the 
Income-tax Officer of a sum of Bs. 11,615 which was reduced by 
the Assistant Commissioner to Bs. 10,164. At all material times 
the assesses wished to deduct from the total assessable income a 
sum of Bs. 1,600 the debt owing by one Jorharmal Bhagwandas. 
It appears from the facts stated by the Commissioner that in the 
year 1930 the present assesses with a number of his other co- 
creditors seized the property of Joharmal and paid themselves to 
the extent of 8 annas in the rupee. According to the order of the 
Commissioner made on the 16th of February 1936, by which he 
rejected the assessee’s petition to state a case, this transaction 
under which the creditors paid themselves 8 annas in the rupee 
released the debtor from all further liability. This statement was 
repeated by the Commissioner on the 80th July 1937 in the case 
stated by him on that date, the case which we have before us in 
this application. There was a further fact which must be men- 
tioned for the purpose of noting the position of the matter. It is 
a finding by the Commissioner that the assesses prepares his 
account on the mercantile system. That being so, and there being 
no return of interest accruing on debts unpaid, the Income-tax 
authorities had assessed the assessee with regard to those items in 
a sum of Bu. 1,000. I repeat, because it seems to me to be con- 
clusive of the matter, that the assessee himself made no return of 
interest on debts unpaid. It was on the assumption, that income- 
tax was being paid year by year on interest accruing on debts un- 
paid, and I presume on the assumption also that amongst those 
items of interest was an item of interest on this debt of Bs. 1,600 
that this Court ordered the Commissioner on the 4th February 
last year to state a case. But the facts are, as I have already said, 
that the assessee made no return of interest with regard to this 
Bs. 1,600. The question therefore strictly does not arise. 

There seems to be two answers to the assessee’s argument with 
x^rd to this matter : the first is the finding of the Commissioner 
that by the taking over of the debts of Bhagwandas in 1980 the 
liability of that person (the debtor) was wiped out, and that the 
assessee had no further rights with regard thereto. If that correctly 
states the fact, then the question w’hether the debt became statute 
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barred in the year of assessment does not arise. It oeased to be a 
liability in 1930 and became a bad debt from the point of view of 
the assessee in that year, and, if he wished to take it into account 
in preparing his account for income>tas purposes, it should have 
been treated as a bad debt in that year. The second answer is 
that there was no return of interest with regard to the debt of 
Es. 1,600. That being the state of affairs it cannot now be con- 
tended that the debt was alive between the year 1930 when this 
arrangement was made with Ehagwandas and the year of assess- 
ment. The case not having been stated in the form of a question, 
it is necessary for this Court to state that the assessee is not en- 
titled to treat the sum of Es. 1,600 as a bad debt in the year of 
assessment. 

The Grown is entitled to costs. Hearing fee five gold mohnrs. 

DhavIiE, J. — I agree. The fact stated by the Income tax Com- 
missioner at more places than one in the paper-book, that in 1930 
the assessee in the interests of himself and the other co-creditors 
took over the assets of the debtor and released the debtor of all 
further liability, and the oircumstauce that the assessee did not in 
subsequent years include the debt in bis returns (such as they were) 
which he made to the Income-tax authorities are in my opinion 
conclusive against the case that the assessee has endeavoured to 
make. Stress has been laid on the fact that the income-tax autho- 
rities used to estimate a certain amount as interest omitted by the 
assessee by leaving the personal accounts unadjusted. But it seems 
to me impossible to contend that this estimate included any specific 
debt and in particular this debt of Es. 1,600 which it is claimed 
only became time-barred in the account in the year 1988 and 1990 
Sambat. 

Beferenoe answered. 


[In thb AtjTiahabad High Court]. 

GANESHLAIi BHATTAWALA, In re. 

CoiiUiSTBB and Bajpai, JJ. 

May 6, 1938. 

AiiIiOWakobs — AnmaiiS Not Hshmss But Soid Bbcausb 
Busikbss Is Cupsbd Down — Loss Whbthbr AMiOWabiiB — 
Businbss Expbnditubb — Bxpbnditubb Inoubrbd Fob Puroha- 
sxNG Land For Excavating Eabtr fob Manufaotubino 
1-68 
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Bbiok, Whbthbb AiiLowabiiB — ^Indian Inoomb-tax Act (XI op 
1922) Sbo. 10 (2) (vii-a) and 10 (2) (ix). 

Where a dairy business of the assessee was closed down in 1930 
and the live stocTt left over were sold in 1988 at a loss of Bs. 414, 
and in the assessment of his income from a brick-kiln and property 
for the year 1988-34 the assessee claimed an allowance in respect of 
this loss of Bs. 414 : Held, that the allowance could not be given 
inasmuch as the animals were not sold on account of their having 
become permanently useless but because the business had been closed 
down, and inasmuch as the words ‘for the purposes of the business' 
in the said clause refer to the business in respect to which a return 
has been called for and submitted. 

Expenditure incurred by the owner of a brick-kiln for the pur- 
chase of land for the purpose of extracting earth for manufacturing 
bricks is not expenditure incurred for earning the profits within 
Section 10 (8) (ix) hut expenditure of a capital nature. 

Case referred to : 

CoMinssioKBB OF Inooub>tax V. Tixa Bam & Sons Ltd. 
[1937] (6 I.T.E. 644; 1937 A.L.J. BUI) followed. 

Case stated by the Commissioner of Income-tax, TJ. P. and 
C. P. under Section 66 (2) of the Indian Income-tax Act, 1922. 
Mis. Cas. No. 447 of 1984. 

STATEMENT OF CASE. 

Case stated by the Commissioner of Income-tax, Central and 
United Provinces, under Section 66 (2) of the Income-tax Act (XI 
of 1922 hereinafter referred to as the Act) at the instance of Pandit 
(]bneshi Lai of Saharanpur (a Hindu undivided family within the 
meaning of Section 8 of the Act hereinafter referred to as the 
assessee) for favour of decision by the Hon’ble the High Court of 
Judicature at Allahabad of the questions of law set out in para- 
graph 3 below arising out of the appellate decision of the Assistant 
Commissioner of Income-tax, Meerut, in the matter of the assess- 
ment of the above assessee for the financial year 1983*84 ended on 
Slat March, 1984. 

2. Facts of the Case. — The assessee works a brick-kiln for profit. 
For the assessment year 1988-84, the Income-tax Officer, Saharan- 
pur, levied an assessment on the basis of the accounts for the year 
ending 30th September, 1982, in the amount of Es. 6,206 including 
Es. 176 on account of its income from property. This amohnt 
was arrived at after disallowing the following items : 
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( 1 ) 

(2) 

(3) 

(4) 
( 6 ) 


GAKBSHlIiAL BAHAITAWALA In re. 

On account of the cost of building house 
do. certain chimneys 

do. charity 

On account of the irregular commissions paid 
do. loss in the dairy account, the assessee 
having discontinued the business in the year 
1980 and the loss being merely the result of the 
sale of live stock left over 
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Bs. 

834 


606 

f1 

40 


167 

51 

414 


Total 1,462 


A copy of the assessment order will be found in Appendix A. 
The assessee filed an appeal as a result of which the Assistant 
Commissioner allowed items (2) and (4) but not the other items. 
Item (3) was not seriously contested. As regards item (1), the 
Assistant Commissioner held that it represented the cost of build* 
ing materials required for the construction of workmen’s quarters 
and was as such a capital expenditure. As regards item (6) he held 
that the loss did not pertain to the brick-kiln business and that it 
arose because the dairy business had been closed down and the 
animals were no longer'reqnired. He, therefore, upheld the action 
of the Income-tax Officer in disallowing these two items and item 
(3). Further, he found as a result of his scrutiny of the accounts, 
that the expenses debited to them included an item of Bs. 2,197 
which, though shown as cost of mud for moulding bricks included 
in fact the price paid for the acquisition of proprietory rights in 
certain plots of the village in which the brick-kiln was situated and 
the expenses of the execution and registration of the sale-deed in 
connexion with it. It was contended by the assessee that the 
land was purchased for the purpose of extracting earth for the 
moulding of bricks and the price paid was expenditure necessary 
for earning the profits assessed but the Assistant Commissioner 
disallowed it holding that the expenditure was of a capital nature. 
In the result, he, therefore, enhanced the assessment to Bs. 6,729. 
A copy, of his order is in Appendix B. Against this order of 
the Assistant Commissioner, the assessee appealed to me under 
Section 82 (1) of the Act but was unsuccessful, A copy of my 
appellate order will be found in Appendix C. The assessee has 
now applied under Section 66 (2) for a reference to the Hon’ble the 
High Court of the three questions, said to be questions of law, 
set forth in its application, dated the 25th May, 1984, which is 
Appendix D. 
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3, Qnestioas for the decision of the Hon’ble High Conrt. — The 

three qaestioDB formolated by the assessee (Appendix D) relate to 
the two items of Bs. 334 and Bs. 414 disallowed by the Income- 
tax Officer and to the item of Bs. 2,197 added by the Assistant 
Commissioner. The gnestion whether the item of Bs. 334 repre- 
sented current repairs to buildings or was the cost of constructing 
new buildings seems to be purely a question of fact. My finding 
on the point is that it was not an expenditure on current repairs 
and this finding being one of faot,^ no question of law arises out of 
it. The only questions of law that, in my opinion do arise and 
which 1 am accordingly referring for the decision of the Hon’ble 
Court are : 

“ In the circumstances of the case, 

(1) does the item of Bs. 414 represent such a loss as can, under 
the provisions of Section 10 (2) (vii) (a) be allowed to the assessee 
and ; (ii) is the assessee entitled to the deduction of the item of 
Bs. 2,197 out of the profits assessed to income-tax ? 

4. Opinion of the Commissioner. — The allowance made by Sec- 
tion 10 (2) (vii) (a) pre-supposes an existing business against the 
profits of which it is to be made. It does not, in my humble 
opinion, include a case where the business has ceased to exist lor 
some years prior to the year of account. I, therefore, respectfully 
submit that for this, as also for the reason given in my order 
in Appendix C, both the questions should be answered in the 
negative. 

6. As required by rule 7 of the rules framed by the High 
Court a relevant portion of the statement of the case was sent to 
the applicant for observations and suggestions, if any. Some 'ad- 
ditions are proposed by the applicant, but I consider them super- 
fluous for the reasons already stated. A copy of the application 
from the assessee is annexed for ready reference as Appendix E.” 

JUDGMENT. 

CoiiiasxBB and Baitpai, JJ.— This is a reference by the Com- 
missioner of Income-tax, Central and United Provinces, under 
Section 66 (2) of the Income-tax Act. The assessee Was Pandit 
G-aneshi Lai, now represented by his widow, and he owned and 
worked a brick kilu. The accounting year is the year ending 80th 
September, 1932, and the Income-tax Officer assessed him to in- 
come-tax at Bs. 5,206. The Income-tax Officer disallowed five 
items, for which the assessee claimed allowance. 

The assessee appealed from the assessment order to the Assist- 
ant Commissioner. The latter allowed two of the items in respect 
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to which allowance was sought. About another item there was no 
controversy. As regards the other two items, the Assistant Com ■ 
missioner fonnd against the assesses. One of these items is a snm 
of B>s. 414 and is described by the Income-tas Officer as “ loss in 
the dairy acoonnt, the assesses having discontinued the business in 
the year 1930 and the loss being merely the result of the sale of 
live stock left over.” The Assistant Commissioner, having scruti- 
nised the acconnts, fonnd that the assesses has been debited with 
an item of Bs. 2,197 which, though shown as cost of earth for 
moulding bricks, included, in fact, the price paid for the acquisi- 
tion of proprietary rights in certain plots of the village in which 
the brick kiln was situated and also the cost of execution and re- 
gistration of the sale deed. The assessee contended before the 
Assistant Commissioner that, since the land had been purchased 
for the purpose of extracting earth for manufacturing bricks, the 
price paid therefor was expenditure necessary for earning profits ; 
but the Assistant Commissioner repelled this contention and held 
that the expenditure was of a capital nature. In the result, he 
enhanced the assessment to Bs. 6,729. 

There was a second appeal to the Commissioner under Sec- 
tion 32 (1) of the Act, but the appeal was dismissed. Subsequently 
the assessee applied to the Commissioner for a reference to the 
High Court under Section 66 (2) of the Act, and accordingly the 
Commissioner has referred the following two questions to this 
Court : — 

(1) Does the item of Bs. 414 represent such a loss as can under 
the provisions of Section 10 (2) (vii) (a) be allowed to the assessee? 

(2) Is the assessee entitled to the deduction of the item of 
Bs. 2,197 out of the profits assessed to income-tax ? 

As regards the first question, Section 10 (2) (vii) (a) provides 
that an allowance shall be made “in respect of animals which have 
been used for the purposes of the business otherwise than as stock- 
in-trade and have died or become permanently useless for such 
purposes ”. The dairy was admittedly olo8ed.down in 1930, i.e., 
long before the accounting year ; and the Assistant Commissioner 
finds as a fact that the cattle were not sold because they had be- 
come permanently useless but were sold beoause the dairy business 
was closed down. Upon this finding it is clear that under the pro- 
visions of Section 10 (2) (vii) (a) of the Act no allowance can be 
given in respect to the cattle thus sold. There is, however, 
another objection to the claim of the assesSee, for it seems clear 
to us that the words “lor the purposes of the business ” are 
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referable to the business in respect to which a return has been 
called for and submitted. In onr opinion the assessee is not en- 
titled to any allowance in respect to this item of Bs. 414. 

As regards the second question, the matter has been concluded 
by a decision of a Full Bench of this Court in Commissioner of In- 
eome-tax v. Tiha Bam d Sons, Ltd. According to that authority 
the item ol Bs. 2,197 is expenditure of a capital nature. 

The above is our answer to the reference. A copy of this 
judgment will be sent under the seal of the Court to the Commis- 
sioner of Income-tax. The assessee will pay the costs of this 
reference. Learned counsel for the Department will certify hie 
fee within sis weeks. He is entitled to a fee of Bs. 100. 


[Im the AlijAHabad Hioh Coubi]. 

JUGAL KISHOEE MUKAT LAL, In re. 

CoBLisiEB and Bajpai, JJ. 

May 6, 1938. 

Hindtj Undivided Family — Pabiition and Formation op 
Genuine Fibm — Application pob Begistbation as Fibm — Main- 
tainability — Mode op Assessment — Applicability op Sec- 
tions 26a and 26 (2) — Indian Income-tax Act (XI op 1922) Sec- 
tions 25A, 26 (2), 26A. 

In and until the pear 1983-88, the asuessees, a father mid four 
sons who carried on business, used to he assessed as a Hindu undi- 
vided family. In the assessment year 1988-84t they alleged that 
there had been a partition between them and that they had formed 
themselves inlfo a firm, and applied for registration as a firm under 
Section 36 -A. The Commissioner found that there was a partition 
and the formation of a genuine firm after the close of the account 
year and before the date of assessment, but upheld the order of the 
Income-tax Officer refusing to register the assessee as a firm and to 
make an assessment under Section 36 (3) on the ground that the ease 
was governed by Sjtetion 35A and not by Section 36 (3 ) : Held, on 
a reference by the Commissioner, that the case was- governed by 
Section 36 {3) and not by Section 36 A and the assessment must he 
made on the firm as successor to the undivided family in the manner 
laid down in Section 36 (3). 

Section 36 A applies only where there has been a partition 
among the members of the undivided family and nothing more. 
Section 36 would apply where a firm has been newly constituted, 
and it does not matter whether this firm owes its origin to certain 
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individuals, strangers to each other, entering into a contractual 
relationship and agreeing to constitute a firm, or whether it owes 
its origin to a joint family whose members have divided amongst 
themselves and who have then entered into an agreement to constitute 
themselves into a firm. In either ease, when at the time of making 
an assessment a firm has come into existence, the assessment must 
proceed on the basis of Section 26. 

The expressions individual, Hindu undivided family, company, 
firm and other association of individuals used in Section 8 are 
mutually exclusive. 

Oases referred to and followed : — 

Bbli Bam Bros. v. Commissionbr of Inoomb-tax, Punjab 
No. 2 [1936] (3 T.T.B. 243 ; 8 I.T.C. 380 ; 166 I.O. 833). 

Mittarohand Lakshmi Das o.Oommissionbr op Income- iax, 
Punjab [1937] (6 LT.R. 127 ; I.L.B. 18 Lah. 189 ; 167 I.C. 936). 

Bam Bakha Mal & Sons v. Commissioner op Income tat, 
Punjab [1937] (6 LT.R. 137 ; I.L.R. 18 Lah. 826). 

Miscellaneons Case No. 48 of 1936. 

STATEMENT OF CASE. 

Case stated by the Oommissioner of Income-tax, Central and 
United Provinces, under Section 66 (2) of the Indian Income-tax 
Act XI of 1922 (hereinafter referred to as the Act), at the instance 
of Messrs. Jugal Sishore Mukat Lai of Ehurja, District Buland- 
shahr, an erstwhile Hindu undivided family (hereinafter referred 
to as the assessee), for the decision, by the Hon’ble the High Court 
of Judicature at Allahabad, of the question of law set out in para- 
graph 3 of this statement, arising out of the appellate order under 
Section 31 of the Assistant Commissioner of Income-tax, Meerut, 
in respect of the assessee’s assessment for the year 1983-34 
(hereinafter referred to as the assessment in dispute) made in the 
status and manner laid down in Section 26-A (2) of the Act. 

2. Facts of the Case. — The assessee carries on grain, speculation 
and cotton business. In and until the year 1932-33 it used to be 
assessed in the status of a father and four sons, Hindu undivided 
family. Its account year is the Sainbat year ending roughly with 
the financial year or thereabouts. Por the assessment year 
1983-34 the assessee submitted a return of its income based on the 
accounts of the year Samhat 1989. This return was not accepted 
and the Income-tax Officer required it to submit its accounts and 
evidence by means of notices under Sections 22 (4) and 23 (2) 
respectively. It was claimed on behalf of the assessee (1) that 
certain accounts had not been maintained and (2) that certain other 
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aocoants had been lost in a fire that had occnrred in its house ; 
further, (3) that there was disruption in the family and (4) that as 
a result of the disruption alleged to have occurred prior to the 
account year, a firm nnder a deed of partnership duly registered 
had sprang up out of the quondam family which, under Sec- 
tion 26 (2), was the successor to its business and, under Sec- 
tion 26A, entitled to registration as a registered firm. The Income- 
tax Officer found that the disruption took place after the end 
the account year, the family having been joint in the account year. 
As the claim had been made at the time of making the assessment 
in dispute, the Income-tax Officer held within the purview of 
Section 26A (1) that there was a partition in the family. As the 
partition had materialized subsequently to the end of the account 
year, the Income-tax Officer acted in the manner laid down in 
Section 26A (2) in making the assessment. He accepted the posi- 
tion that as a result of the partition, the five members of the erst- 
while Hindu undivided family had formed themselves into a firm 
but he refused to register it under Section 26A holding that the 
imperative provisions of Section 25A (2) required the assessment 
to be made according to its special provisions. As the assesses had 
failed to comply in full with the requirements of Section 22 (4) 
notices, he accordingly made a best judgment assessment within 
the meaning of Section 23 (4) of the Act, assessing the whole of 
the joint income jointly in the name of the five partners as requi- 
red by Section 25A (2). His order under Section 26A dated the 
19th December 1934, is copied as Appendix A. The assessee filed 
an appeal but was unsuccessful. A copy of the Assistant Commis- 
sioner’s order under Section 31, dated July 8, 1935, will be found 
in Appendix B. Dissatisfied with the order, the assessee has, imlor 
alia, made an application nnder Section 66 (2) read with Section 38 
of the Act. A copy of my order nnder Section 88, annexed as 
Appendix G, will show the action I have taken in respect of the 
remaining three applications of the same kind. A copy of its 
application under Section 66 (2) in this reference case (No. 18 of 
1986-86) will be found in Appendix D. In this application the 
assessee desires a reference on two questions of law for the deci- 
sion of the Hon’ble the High Court. 

S. Questions. — The first question which relates to the time 
when the family ceased to he an undivided Hindu family is out and 
out a questipn of fact and the other fails to convey the real issue. Ih 
the form in which the second question has been posed, it is just as 
precisely a question of fact as question (1). The questions framed 
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by the assessee are not, therefore, stateable and I refrain from 
stating them. The question of lave, that embodies the contested 
issue and which 1 refer, is : “ Whether, when at the time of assess- 
ment, a genuine firm had emerged from the disruption of a Hindn 
undivided family, the joint income of the account year — whether 
allocable to a part or the whole of that year, had to be assessed in 
the manner laid down in Section 26A (2) ; or whether, in view of 
the succession to the business of the assessee an erstwhile Hindu 
undivided family by a partnership firm consisting exclusively of 
the members of the family, the assessment had to be made in the 
manner laid down in Section 26 (2) 

4. Opinion of the Commissioner. — In my order under Section 33 
I have already conceded that on a favourable decision of the above 
question, that is to say, a decision in its favour, the assessee would 
be allowed registration under Section 26A. In the converse 
case, there is no occasion to disturb the assessment, the 
findings of fact being what they are. A word of explanation 
is necessary as to the correct import of some clauses of the above 
question. That a genuine firm had come into existence is not dis- 
puted in this case. The assessment for the year 1934-36 has been 
made on this footing, only a month and five days after (on 24th 
January, 1935), the assessment in dispute was made (19th Decem- 
ber 1934). Indeed the fact that it had come into existence was 
recognised in the very order of 19th December, 1934, with which 
the Income Tax Officer decided to make the assessment in dispute 
under Section 25A. The clause “ whether allocable to a part or 
the whole of that year ” has been introduced with a view to take 
the decision solicited out of the controversy regarding the date on 
which the partition took effect. That controversy embraces ques- 
tions of facts which are concluded by the finding of the Assistant 
Gommissioner. His finding is that the partition did not take place 
in the account year. That is also the finding of the Income Tax 
Officer. In the manner of the succeeding year’s assessment is 
implicit the recognition of the fact that simultaneously with the 
disruption of the Hindu undivided family a genuine partnership 
succeeded to the business of the family. Thus arose inevitably the 
question dealt with by Section 26 (2) of the Act. The only out- 
standing difference lies in the question whether in the simultane- 
ous operation of Sections 25 A (2) and 26 (2) it is the former or the 
latter that is to prevail. The Income Tax Officer and the Assistant 
Commissioner have allowed the former Section 26A (2) to prevail. 
The assessee claims that Section 26 (2) ought to. The assessee’s 

1—64 
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contention is based on the Punjab decision in the case of Messrs 
Beli Bam and Brothers of Lahore. This case is one in which all 
the members of the quondam Hindu undivided family continued 
the business as a partnership concern, without any outside partner. 
In the Punjab Case only some members of such a family formed 
a partnership ; this brought about a change of identity, so that it 
could be said that there had been a succession by another per- 
son ” within the meaning of Section 26. In this case what hap- 
pened on disruption was only the continuance of the business of 
the erstwhile family by all the members of the family on the part- 
nership basis. There was no change of identity and consequently 
no succession by “ another person The imperative provisions 
of Section 26A (2) have, therefore, been rightly invoked by the 
Income Tax Officer. 1 am, therefore, of the opinion that the first 
part of the question should be answered in the affirmative and the 
second part in the negative. 

A copy of the relevant portion of the statement of the case 
was sent to the assesses for observations and suggestions within 
a fortnight of the receipt of the same. The assessee has not 
however submitted any suggestions within the prescribed period.” 

JUDGMENT. 

CoiiUCSTBB and Bajpai, JJ. — This is a reference under Sec- 
tion 66 (2) of the Indian Income Tax Act by the learned Com- 
missioner of Income Tax, Central and United Provinces, by which 
our opinion is sought on one question of law. The statement is 
dated the 5th January 1936 and the question of law is : — 

“ Whether, when at the time of assessment, a genuine firm 
had emerged from the disruption of a Hindu undividued family, 
the joint income of the account year — whether allocable to a part 
or the whole of that year — had to be assessed in the manner laid 
down in Section 26A (2) ; or whether, in view of the succession to 
the business of the assessee — an erst-while Hindu undivided family 
— by a partnership firm consisting exclusively of the members of 
the family, the assessment had to be made in the manner laid 
down in Section 26 (2) ”. ^ 

The facts may be briefly stated. The assessment year in 
question is 1933-84 and the accounting year is the Samhat year 
1989 ending roughly with the financial year 1932-33. The asses- 
sees Messrs. Jtigal Eishore Mukat Lai of Ehurja were assessed up 
to the assessment year 1932-33 as a joint Hindu family. The 
assessment for the year 1933-34 was made by the Income Tax 
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Officer on the 19th of December 1934. Prior to this date an appli- 
cation had been made to him that a partition had taken place 
amongst the members of the undivided family and that a firm had 
been newly constituted and therefore the Income Tax Officer 
should proceed to assess under Section 26 of the Indian Income 
Ta^ Act and should also register the firm under Section 26A of the 
Act. The Income Tax Officer held in the course of the assessment 
order itself that actual separation in the family took place in the 
beginning of Samhat 1980 corresponding roughly to April 1933. 
He refused to register the firm under Section 26 A and made the 
assessment on the basis of Section 25A (2). 

His order was confirmed in appeal by the Assistant Commis- 
sioner of Income Tax. On a joint application for review under 
Section 33 and for a reference to this Court under Section 66 (2) 
the learned Commissioner of Income Tax refused to give any relief 
under Section 33, but referred the case to us under Section 66 (2). 
In his order under Section 33 he observes as follows : 

“ The real point at issue is whether when, at the 

time of assessment, a genuine firm has emerged from the disrup- 
tion of a Hindu undivided family, the income of the account year 
is to be assessed in the manner laid down in Section 25A or 
whether in view of the succession to the business of the erstwhile 
Hindu undivided family by a partnership firm, it is to be made in 
the manner laid down in Section 26 (2). The questions of dis- 
ruption and succession arose simultaneously in the course of the 
assessment in dispute and were present before the Income Tax 
Officer at the time of making it. If it is held that in such circum- 
stances the provisions of Section 25A (2) have been eclipsed by 
those of Section 26 (2), I have no hesitation in accepting the con- 
tention that the emergent firm whose existence has not been dis- 
puted should have been registered under Section 26 A... t If the 

assessee is successful and the High Court holds that in the simul- 
taneous application of Sections 25- A and 26 (2) the assessment must 
be made in the manner laid down in the latter section, that is to 
say, that it must be made on the footing that a succession had oc- 
curred, then the assessee would be entitled and I should be pre- 
pared to order an assessment in the status of a registered and not 
an unregistered firm 

It is thus clear that if we answer the question of law for- 
mulated by the Commissioner in favour of the assessee, the Com- 
missioner would be prepared to give him adequate relief by pass- 
ing formal orders. 
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As we said before, the Income Tax Officer made the assess- 
ment on the 19th of December 1984 ; the disruption in the family 
took place sometime in April 1933 and, as pointed out by the Com- 
missioner, the question of disruption and succession arose simult- 
aneously. We must therefore take it that at the time of making 
an assessment a partition had taken place among the members, of 
the family and a firm had been newly constituted. 

The question then arises whether under these circumstances 
the assessment should be made under Section 26A (2) or under 
Section 26 (2). As we read the above two provisions of law, we are 
of the opinion that Section 26A applies only where there has been 
a partition among the members of the undivided family and nothing 
more. Section 26 would apply where a firm has been newly con- 
stituted, and it does not matter whether this firm owes its origin 
to certain individuals, strangers to each other, entering into a con- 
tractual relationship and agreeing to constitute a firm, or whether 
it owes its origin to a joint family whose members have divided 
amongst themselves and who have now entered into an agreement 
to constitute themselves into a firm. In either case, when at the 
time of making an assessment a firm has come into existence, the 
assessment must proceed on the basis of Section 26. 

It may be mentioned that in the course of the assessment for 
the year 1934-35 the assessee was assessed as a genuine firm on 
the 24th January 1935, although the firm had come into existence 
sometime in April 1933, as found by the learned Commissioner in 
the present case. The learned Commissioner had before him the 
authority of a Bench of the Lahore High Court in the case Belt 
Bam and Brothers, Lahore v. Commissioner of Income-taa, Putyab 
N. W. P. and Delhi Provinces, where it was held, “ Where on the 
breaking of a joint family the separated members immediately 
form themselves into a firm. Section 26 will come into operation 
and the assessment on the firm should be made under that section 
and not under Section 25- A of the Act”, but this case was dis- 
tinguished on the ground that in the Lahore case only some mem- 
bers of the quondam Hindu undivided family formed the partner- 
ship and this brought about a change of identity so far that it was 
possible to say that there had been a succession by another person 
within the meaning of Section 26, but in the case of the present 
assessee the members of the new firm were the members of 
the undivided family and thus there was no succession of one 
person by another person within the meaning of Section 26 (2). 
We are uqable to agree with this view. Section 3 of the Indian 



1938] 


JUGAXi EISHOBB MUEAT LAL, In re. 


601 


Income Tax Aci; speaks of an Individual, Hindu undivided fami- 
ly, company, firm and other association of individuals ” and it is 
clear that all these expressions are mutually exclusive. Under 
Section 2 clause (9) ‘ person ’ includes a Hindu undivided family, 
but it does not include a firm, and therefore looking into the facts 
of the present case it can safely be said that a person carrying on 
a business, profession or vocation (namely, the joint undivided 
family) has been succeeded in such capacity by another entity 
(namely, the firm). After the date of the statement by the Com- 
missioner a Full Bench of the Lahore High Court in the case of 
Messrs. Mitterohand Lakhmidas v. Commissioner of Income-tax, 
Lahore, has on almost similar facts, held that the assessment ought 
to be made on the basis of Section 26, and has pointed out that 
the mere fact that in the previous Lahore case only sum of the 
members of the joint Hindu family had continued the business 
on contractual basis while in the case before them all the former 
members of the family have constituted themselves as a firm on 
contractual basis makes no difference whatsoever, because the 
business which was carried on by a joint family is now continued 
by a firm which has been newly constituted. The matter came 
up for decision again before the Lahore High Court in BamBakha 
Mai d Sons Ltd., Amritsar v. Commissioner of Income-tax, Lahore, 
and a Bench of that Court reiterated the view held by that Court 
in the former two cases and observed that Section 26-A of the 
Indian Income Tax Act “ applies only to those cases where the 
question involved is one of pure and simple disruption of a Hindu 
undivided family unattended by conversion or transformation into 
a new entity ” and that sub-sections (2) and (3) of Section 26- A 
“ are merely complementary of the first sub-section and deal with 
only those matters which arise therefrom ” and similarly Section 
26 is intended to meet completely those cases which are specified 
in sub-sections (1) and (2) thereof respectively, in whatever way 
the situation envisaged there may arise ”. 

We are in complete agreement with the view entertained by 
the Lahore High Court, and our answer to the question referred 
to us is that the assessment in the present case ought not to be 
made in the manner laid down in Section 26 (2) of the Indian In- 
come-tax Act. Let a copy of this judgment be sent to the learned 
Commissioner of Income-tax under the seal of the Court and the 
signature of the Begistrar. The department must pay the costs 
of this reference. We fix the fee of the counsel for the depart- 
ment at Bs. 100. He will file the certificate within six weeks. 
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[In ihb Eangoon High Coxjbt]. 

COMMISSIONEE OF INCOME TAX, BUEMA 

». 

KOKINE DAIEY, EANGOON [No. 2]. 

Sir E. G. Egberts, O.J., Dunklbt and Spabqo, JJ. 

April 27, 1938. 

Ageioultural Income — Dairy Farm — Whether Income is 
Agriouetcraii is a Question op Degree and op Fact — Dipper- 
bnob Between Income From Stall-pbd Cattle and Cattle 
Pastured on Land — Duty of Income-tax Oppicbr — Ebpbrbncb 
— Apflioation For Mandamus — Practice — Appearance op Com- 
missioner’s Counsel — Income-tax Act (XI op 1922), Secs. 2 (1), 

4 (viii), 66 (3). 

For the purpose of considering whether income from a dairy 
farm and the milk derived from the farm is agricultural income 
and exempt as such from income tax it is necessary to inquire whe- 
ther the cattle are kept in an urban area and stall-fed or whether 
they are pastured upon the land. If they are kept in an urban 
area and stall-fed, then the business of keeping them could scarcely 
be considered agricultural, and must be considered as trade. The 
question is a question of degree and therefore a question of fact. 

Eobbrts, C. J. — Where cattle are wholly stall-fed and not 
pastured upon land at all the income would doubtless he income 
from trade ; where cattle are being exclusively or mainly pastured 
and are none- the-less fed with small amounts of oil cake or the like, 
it may well be that the income derived from the sale of their milk 
is agricultural income. But between the two extremes there must be 
a number of varying degrees and the task of the Income-tax Officer 
is to apply his mind to the two distinctions and to decide in any 
varticular case an which side of the line the matter before him falls 

3e has to see whether the cattle derived sustenance to a 

material extent from the produce of the ground; and whether they 
did so or not is entirely a question of fact for him and one which 
cannot he reviewed by the High Court. 

In applications under Section 66 {B) of the Income tax Act it 
would he wrong to require the appearance of the counsel for the 
Commissioner in the first instance, as most of such applications 
do not raise any question of law and may be dismissed in limine. 
If after hearing the applicant the Court desires to hear the Com- 
missioner's counsel the case can be adjourned for hearing the latter. 
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Kokine Dairy Farm, In re No. 1. [1988 1. T. B. 146] dis- 
sented from. 

Case referred to : 

Lean and Dickinson v . Balu [1926] (10 Tax Cas. 341 ; 1926 
Sesa. Cas. 16 ; 1925 Sc. L. T. 617). 

Civil Eef. No. 1 of 1938. 

Case stated under Section 66 (3) of the Income-tax Act of a 
question arising from the Appellate Order on the assessment for 
1936-37 upon the unregistered firm trading as “The Kokine Dairy”. 
The order of the High Court requiring the Commissioner to state 

the case is reported at 1988 I.T.E. p. 146. q. v. 

« 

STATEMENT OF CASE. 

“ Statement is required by orders of your Lordships in Civil 
Miscellaneous Application No. 76 of 1937, upon the question : — 

“ Whether the income derived from the business was agricul- 
tural income or not ”. 

Statement of facts. — 2. The assessed business is of long stand- 
ing, but it was only in April 1936 that the Income-tax Officer first 
had grounds for opining that the proprietors were liable to income 
tax. He accordingly then issued notice under Section 22 (2) of the 
Act, for return for 1936-37 assessment. 

Beturn was filed, showing Nil income, together with a note : 
“ The income of the Kokine Dairy Farm being entirely agricultur- 
al, is not assessable to income-tax 

Before proceeding under Section 23, the Income-tax Officer 
summoned the “ manager ” for evidence under Section 37. After 
recording his evidence he have an adjournment for “ an opportu- 
nity to prepare a statement regarding actual income”. Some 
accounts were then tendered, but they did not relate to this assess- 
ment’s “ previous year ”. (The “ accounts ” as tendered ran only 
from December 1936 up to August 1936 and were only described 
as “Bough Statement of Income and Expenditure”. In this 
period they showed approximately Bs. 9,900 receipts ; and against 
this a total of about Bs. 12,000 mostly estimated expenses, compris- 
ing Bs. 6,300 for cattle food, Bs. 6,200 for wages, and Bs. 81-11 
land revenue for land at Kokine Bs. 826 at Mogyobyit. It may be 
noted here that the evidence shows that milk production is almost 
wholly at Kokine. The Mogyobyit land is used only in part in 
connection with this business. 
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3. Thereupon the requisite notice under Section 23 (2) was 
served; and the only evidence tendered was a farther statement of 
the manager himself. 

A full copy of all the evidence, (both under Section 87 and 
Section 23), is annexed “ A’’. 

4. The Income tax Officer proceeded to pass his assessment 
order annexed B The tax demanded is Bs. 13-5. 

Appeal was laid on the ground : — 

“Your petitioner claimed in the return aforesaid that the 
Kokin e Dairy should not be assessed to income tax as its income 
was entirely agricultural within the meaning of Section 2 of the 
Act and in his statement to the Inoomeftax Officer he also alleged 
that during the year 1935 the Dairy had suffered a loss of more 
than Bs. 3,000. Petitioner also submitted a statement showing 
the gross sales of milk for nine months commencing the last day of 
December 1935 as some indication of the income of the Dairy. The 
Income tax Officer, however, was pleased to ignore the point of law 
raised by petitioner and assessed petitioner on an entirely erroneous 
basis ”, 

The appellate order is annexed “ 0 ”. 

5. Application was made under Section 66 (2) setting out : — 

“Your petitioner submits that the heard of cattle are kept on 

land paying land revenue and that the cattle derive sustenance to 
a very large extent from the produce of the land and that the 
rearing of cattle and selling of milk without performance of any 
process thereon are entirely agricultural operations and that as 
such the whole income of the Dairy Farm is totally exempt from 
taxation **. 

The application for reference was rejected by my order, 
annexed “ D ”, the gist of it being : — 

“ It is clear that the mere standing of cattle upon land of this 
type does not make the milk derive from that land. There is and 
can be no contest about that ; and the sole issue is whether in fact 
the milk production is from this land, or mainly from purchased 
fodder. The case becomes then almost identical with Stephenson v. 
Waller (18 T.O. 823) ”. 

I may add that the mandamus application to your Lordships 
elaborated the assessee's case no further. 

Opinion of the Commissioner. — 6. The assesses does not contend 
before your Lordships that he had not the assessed income and the 
estimate of its quantum is not in issue. 
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Whafc is elaimed before yonr Lordships is the benefit of an 
exemption. It is well settled that the onns of proving facts patting 
him within any claimed exemption lies wholly upon him. He did 
not even seek to snpplement his evidence on this matter before 
me under Section 33 ; and of course your Lordships’ seizin 
must in any event be confined to the evidence that was put 
before the appellate authority whose order thereupon is under 
question. 

7. The exemption claimed is that under Section 4 (3) (viii) 
with 2 (1) (b), applicable to “ income derived (a) by agriculture, 
(b) from land which is used for agricultural purposes and is assess- 
ed to land revenue ”. (The farther details under the clause cited 
do not seem to be material). 

8. The comparable United Kingdom provision turns on what 
Eonstam at page 95 of his 1923 edition describes as somewhat 
obscure specialities of drafting. The essential point however there 
is whether lands are “ occupied solely or mainly for husbandry”; 
and (vide page 98, loo. eit ) : — 

“ Where lands ate occupied by a seller of milk, and the lands 
are found by the Commissioner to be insufScient for the keep of 
the cattle brought on to lihem, they may charge the occupier under 
schedule D. If strictly applied, this rule would allow an assessment 
under Schedule D in any diary or grazing farm where the cattle are 
fed on cake or other purchased article; but it is not so applied in 
practice, perhaps because the farmer is not necessarily a dealer ”. 
The rule at any rate prevent a milk seller who feeds his cattle on 
accommodation land from claiming (Exemption)”. 

The oases decided since that was written, notably Lean and 
DicJcson V. Ball (10 T. 0. 841), Jones v. Nuttal (10 T. 0. 346) 
and Stephenson v. Waller (13 T. C. 323) referred to above, and 
more particularly 19 T.G. 607, bring out more strongly that it is a 
question of the degree to which the produce sold can be directly 
attributed to the land and the user of the land. The last case 
particularly points out that this is an issue of fact, (The latest 
case is, I think. Long v. Belfield BouUry Products, 81 S. J. 588, 
decided last June ; but it takes the position no farther). 

9. The present issue of course has to be referred to the differ- 
ent speciality of our own Act. But the question is essentially the 
same, vie., the extent to which this milk was produce of the 
revenue-paying land — accepting that the milk of cattle wholly or 
mainly pastured is produce of that pasture land, and that pastur- 
ing is agriculture, but stall-feeding is not. 

1-65 
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It; might possibly have been open to the assessee to contend 
that at any rate some part of his whole profits did derive from the 
land and there should be an estimated partial exclusion accordingly. 
No sach point was however taken by him — possibly because the 
pasturage contribution is obviously extremely small, possibly 
because the assessable income is in any event only an estimate. 
What he actually claims is simply that the whole of his business 
is “ agricultural ’’ : that is, that all the milk he sold was in fact the 
“produce” (crop) of his revenue-paying land, principally the 
20 odd (for details see Annexure A) acres occupied for diary pur- 
poses at Sokine. The question on which your Lordships can take 
seizin appears to be only whether the evidence be put before the 
Assistant Commissioner left it impossible for that ofiBcer to hold 
that this fact was unestablished. 

The adverse finding rests mainly on the following points ; — 

(a) The food bill (though not tendered for the properly rele- 
vant period) was sufficient indication in its admission that over 
half the gross receipts went on purchased food : 

(b) The revenue paying acreage used for the nailch cattle was 
enormously less than the area necessary for full pasturing (which 
is from B to 16 acres per head). 

In my opinion, not only did the assessee entirely fail to dis- 
charge the onus upon him ; there was even positive material on 
which the Assistant Commissioner could base bis adverse finding. 

10. I beg leave to refer to the concluding paragraph of the 
mandamus order, since it may affect your Lordships’ award of 
costs. The paragraph referred to is — 

“ I only desire to add that I think it is extremely unfortunate 
that the Commissioner of Income-tax has not seen fit to come 
before this Court by instructing the Advocate-General, who is 
always only too willing to give every assistance possible to this 
Court whenever he is instructed. Cases are seldom as simple and 
clear as is often imagined ”. 

11. In the first place, I wish to make it clear that it is never 
my wish to stand (otherwise than formally, and in your Lord- 
ships’ own interests) as opposing any mandamus application. 

In the United Kingdom, orders are actually passed by the 
Court ; there is the general injunction against " stating out of 
Court”: and reference applications are practically never refused. 

In this country, the passing of final orders lies always 
with the Commissioner. Moreover, even if the assesses succeeds 
on a point of law on the evidence laid before the Court, the 
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Commissioner may re-open the case (Vide Privy Council Judg- 
ment in Bombay Trust Corporation). The Commissioner is the 
final authority on fact ; and he is further entitled to the authori- 
tative guidance of your Lordships on Law — whether on his own 
instance, or that of the assesses. The Commissioner and the 
Court are both under duty, towards seeing that the subject is 
rightly assessed, the same duty though on specified and different 
parts of the whole. 

The only express provision in the Act enabling the Com- 
missioner to dispose of a contention in law is the obviously con- 
venient one for avoiding proceedings where he himself agrees with 
the assessee. This does practically mean that in every stated case, 
the opinion he is required by the Act to give — presumably for 
your Lordships' assistance — will be adverse: and that at this 
stage he must appear as “ opposite party ”. But it seems to me to 
be undesirable in the light of his responsibilities as above, that 
the Commissioner should even seem to be any less detached than 
the Court itself, and to resist the examination of any case by the 
Court on point of law duly raised. And there is no matter that 
cannot be questioned in Jorm of law — though whether the con- 
tention as actually raised really is of law is a different matter. 

12. Now in India, some provinces have no less than three 
hundred times the number of applications for reference, in pro- 
portion to revenue, as in the United Kingdom : amounting to 
enough to occupy a Bench fully throughout the judicial year ; and 
in Burma the position is only somewhat less extreme in degree. 
A very large proportion is obviously not truly on contest in law. 

^The Case Law, up to the Privy Council {Laxtninaram Badridas, 
igth Pebruary 1937 — “ The questions involved were purely of 
fact, and no reference should have been made ”) has established 
that such oases should not be referred : and accordingly over 90 
per cent, never come up to trouble the Court at all. 

Where such a case is referred, the Commissioner invariably 
sets out his reasons for concluding that it is not referrable. 

The Court may then on application under clause (8) decide 
that the contention duly raised is truly (and not merely in form) 
one properly requiring the expenditure of the time of a Bench 
upon it. It is for your Lordships there to decide whether it 
is a waste of the Bench’s time or not : and as above 1 think it un- 
desirable to seem to want to intervene in that regard. 

In another jurisdiction, 1 pointed this out and proposed never 
to enter appearance in that stage, though expressing my willingness 
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to give all further assistance desired by the Gonrt (towards avoid- 
ing sach waste of a Bench’s time, etc.) by instrncting on request 
an Advocate for any further elucidation of the refusal order that 
might be desired — this even in a jurisdiction where the Commis- 
sioner was so over-worked that any addition to his Eeference 
work was a considerable burden, and where the Court’s decisions 
were generally not very highly esteemed by the Department : 
neither of which factors would stand against the adoption of such 
a practice here. 

13. In this jurisdiction I have generally followed the previ- 
ous practice of instrncting the Advocate-G-eneral to appear. In 
this particular instance however, the case is very petty. I should 
actually welcome a decision in law which will enable me to deal 
further with the case and have the profits re-estimated on a re. 
opening on the lines of Bombay Trust : (though having regard 
to my position of final responsibility on such matters, I did not 
wish to take proceedings for enhancing the estimation myself). 
The refusal order set out the case and was short and simple ; and 
the considerations did not seem capable of further elucidation at 
least towards showing whether the contest was truly in law or 
not. Accordingly I entered a formal written objection in terms 
“ That the application may be dismissed for reasons contained in 
my order under Section 66 (8). The case appears to be so simple 
and clear that I shall not instruct the Advocate-Q-eneral to appear 
unless so desired by the Court for the assistmce. 

No intimation was given to me of the desire of the Court for 
such assistance. 1 request! that costs may wholly and normally 
follow the eventual decision.” 

Kalyanwala, for the Assessee. 

XI Them Maung iAdvoeate-Qeneral), for the Commissioner. 

JUDGMENT. 

Bobbbts, 0. 3 . — In this application the Bokine Dairy, 
wrongly called the respondents, applied for and were granted a 
mandamus by a Bench of this Court and are in the position of 
applicants in this case, a reference having been made to us under 
Section 66 (8) of the Income Tax Act submitting the follow- 
ing question which is denominated as a question of law : — 

" Whether in the circumstances of the petitioner’s case the 
income from the Bokine Dairy is not agricultural income within 
the meaning of Section 2 (1) of the Act and as such exempt from 
taxation under Section 4 (8) (viii) of the Act ? ” 
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The question sabmitted is in my opinion as framed a pure 
question of fact : the question of law is whether there was 
niaterial upon which the Income-tax Officer could find that the 
income from the Kokine Dairy was not agricultural income. 
What is exempted from tax by the Income tax Act is agricultural! 
income and for the purpose of considering the position of a dairy 
farm and the milk which is derived from it, it is necessary to 
enquire whether the cattle are kept in an urban area and stall-fed 
or whether they are pastured upon the land. If they are kept in 
an urban area and stall-fed, then the business of keeping them 
could, in my opinion, and in agreement with the opinion express- 
ed in “ Sundaram's Law of Income-tax in India," Bdn. 4, p. 77) 
scarcely be considered agricultural and must be considered as 
trade. It is said that in an urban area and stall-fed, the land 
would not be assessed : but if the dairy-farming business is 
assessed to income-tax, the land revenue paid will, of course, be 
one of the expenses of the business. In my opinion, the question 
must be a question of degree and therefore a question of fact. 
Where cattle are wholly stall-fed and not pastured upon the land 
at all, doubtless it is trade and no agricultural operation is being 
carried on ; where cattle are being exclusively or mainly pastured 
and are none the less fed with small amounts of oil-cake or the 
like, it may well be that the income derived from the sale of 
their milk is agricultural income. But between the two extremes 
there must be a number of varying degrees, and the task for the 
Income-tax Officer is to apply his mind to the two distinctions and 
to decide in any particular case on which side of the fence, if I 
may use the term, the matter falls. 

In the case cited before us. Lean v. Ball, Lord Oitllbn said 
that he proceeded on the footing that the case, which was one 
dealing with poultry-farming, was one in which the poultry 
derived sustenance to a material extent from the produce of the 
ground. Applying that principle to this case, in my opinion, the 
Income Tax Officer has to see whether the cattle derived sustenance 
to a material exent from the produce of the ground and whether 
they did so or not is entirely a question of fact for him and one 
which cannot be reviewed by this Court. It is not necessary for 
us to say whether we agree with the decision at which he arrived 
or not. It is sufficient to remark that he had before him one piece 
of material certainly, namely, the evidence of the disbursement by 
the assessee of substantial sums of money upon oil-cake which led 
him to the conclusion to which he arrived. It follows that the 
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application must fail with coste against the Kokine Dairy, ten 
gold mohurs. 

I desire to add that, whilst, relnctant to disagree with one of 
the learned Judges who made the reference, I do not acCept the 
view put forward by my learned brother Sharpe that the Advo- 
cate-Q-eneral should always attend in these cases, and it appears 
to me that the Commissioner of Income tax has set out the situ- 
ation with fairness in the statement which he has made in this 
behalf. 

DuneIiBY, J. — I agree. As regards the appearance of the 
learned Advocate-Q-eneral in applications under Section 66 (3) of 
the Income Tax Act to this Court for a mandamus, in my own 
view it would he wrong to require his appearance in the first in- 
stance, because most of these applications plainly do not raise 
any questions of law and they can be dismissed in limine without 
hearing the learned Advocate-General on behalf of the Commis- 
sioner of Income tax. If, after hearing the applicant, the Bench 
considers that the case for the Commissioner of Income tax 
should be placed before them at that stage, then it is simple to 
adjourn the case in order to obtain the appearance of the learned 
Advocate-General for the Commissioner of Income tax. That is 
the practice which in my opinion, should be adopted in such 
applications. 

Spabgo, J". — I agree with the order passed by my Lord, the 
Chief Justice, and 1 have nothing further to add. 

Application dismissed. 


[In xhb AiiIiAhabau Hiqb Cottbi.] 

LALA TRIBBNI BAM, In re. 

CoLiiiSTBB and Bajpai, JJ. 

May 6, 1938. 

Eibm — Debd op Dissolution of Pabinbbship — ^Eindino 
THAT Dbbd was A Eabbigaiion oox UP xo Dbpbax Rbvbnub 
— ^Einbino of Eaox — Evidbnob. 

Assessee received notice under See. 3d in respect of the years 
1981-82 and 1982-88, and he had to appear before the income tax 
emthorities on the 28th April, 1988. On that day he produced a deed 
of dissolution of partnership dated 26th April 1988 which recited 
that a dissolution had taken place some time in October 1982. The 
deed contained contradictory and false recitals and the income tax 
authorities came to the conclusion that the deed was a fabrication 
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got up to enable the assessee to have his personal loss set off against 
the profits of the partnership : Held, on a reference hg the Ootnmis' 
sioner that there was evidence to support the finding of the income 
taw authorities and the finding, being one of fact, was conclusive. 

Misoellaneons Case No. 344 of 1936. 

STATEMENT OF CASE. 

Case stated by the Commissioner of Income tax, Central and 
United Provinces, under Section 66 (2) of the Indian Income Tax 
Act XI of 1922 (hereinafter referred to as the Act) at the instance 
of Lala Tribeni Bam of Bridgemanganj, head and representative 
of a Hindu undivided family (hereinafter referred to as the appli- 
cant) for the decision by the Hon’ble the High Court of Judica- 
ture at Allahabad, of questions of law, set out in paragraph 3 of 
this statement, arising out of the appellate order under Section 31 
of the Act, of the Assistant Commissioner of Income tax, Benares, 
in respect of the assessments to income tax of the firm of Messrs* 
Tribeniram Bamsahai of Village Nantanwa, District G-orakhpur 
(hereinafter referred to as the assessee firm) for the years 1931-82 
and 1932-33. A copy of the application under Section 66 (2) is 
annexed as Appendix A. 

Facts of the Case.— 2. The applicant carried on grain and ghee 
business and worked a brick kiln for profit. Up to and for the 
year 1930-31 all his business was assessed as the joint family busi- 
ness. In the year 1931-32 the Income tax Officer, Gorakhpur 
assessed him under Section 23 (4) but on appeal against the In- 
come tax Officer’s adverse order under Section 27 this assessment 
was cancelled and a fresh one was directed to be made. The ap- 
peal was decided on the 24th November 1932. Meanwhile proceed- 
ings were going on for the assessment of the applicant for the year 
1932-33 commencing from the 1st April 1932. The Income tax 
Officer happened also to be dealing in the interval with the assess- 
ment of one Balram Das in the coarse of which it came to his 
notice that he was a partner with the applicant of a seven -anna 
share in a cigarette business at Nantanwa in the Gorakhpur Dis- 
trict. The applicant Informed him that Balram Das shared only 
in the profits of the business by way of remuneration for his ser- 
vice as a working partner and that he was not a partner in the 
strict sense of the word. The Income tax Officer, therefore, 
closed the proceedings which he had started for the assessment of 
Balram Das on the partnership basis. This happened in August 
1932. Subsequently when the Income tax; Officer was engaged 
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in the examination of the applicante’ accotints for the grain bnsi' 
ness at Naatanwa carried on nnder the name and style of Tribeni- 
ramEamsahai it transpired (1) that one Bamdas was a partner of a 
seven-anna share in it and (2) that this partnership in its corpor- 
ate capacity held a nine-anna share in the cigarette business, the 
remaining seven-annas in which were allotted to Balram Das as 
stated above. These facts were afBrmed by the applicant and are 
common ground in this case. A copy of his statement dated the 
80th March, 1933, in English and transliteration in vernacular 
will be found in Appendix B. The Income Tax Officer therefore 
accorded a separate treatment to the grain business which had 
hitherto been treated as a part of the applicant’s business and 
treated it as a partnership business- As the applicant had himself 
treated Balram Das not to be a partner in the proper sense of the 
word it followed that the cigarette business was a branch of the 
grain business. Both were carried on at Nantanwa and the In- 
come tax Officer started on this accepted footing to assess the two 
businesses as a single partnership concern, namely, as an unregis- 
tered firm. To this end he served on the assesses firm notices 
under Section 22 (2) and that read with Section 34 in respect of 
the years 1932-33 and 1931-32 respectively. The immediate res- 
ponse to these notices was an application dated the 27th April, 
1933, in which the applicant purported to bring it to the notice of 
the Income tax Officer that owing to differences among partners 
it was decided to dissolve the partnership with Bam Das, that the 
grain business had closed down on Katih Badi 15, 1989 (corres- 
ponding to the end of October or beginning of November 1932) 
and that he had succeeded to the cigarette business as the sole 
proprietor. In the end the applicant sought in feigned naivete, 
the Income tax Officer’s advice how he was to proceed in view of 
the consequent operation of Section 26. This application is re- 
markable as the foundation of the applicant’s subsequent defence 
in this case and a copy of it is, therefore, annexed as Appendix C. 
Behind it was concealed the fact that the applicant had large 
losses in his personal business. The Income tax Officer advised 
him to file the returns as required and then to point out the fact 
at the time of the assessment. On the 28th April 1933, the appli- 
cant, when attending the Income tax Office for the prosecution of 
his personal assessment, submitted the returns in respect of both 
the years in issue but with a protest. At the same time he filed 
a registered deed of the dissolution of partnership between him- 
self and Bam Das bearing date the 26th April 1933. The dates 
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are of importance. Further the applicant requested that as he 
had produced all the evidence in respect of both the returns the 
hearing under Section 23 (2) might be allowed on the same date 
and the assessments disposed of. The Income Tax Officers accord* 
ingly served on him notices under Section 28 (2) then and there 
and reduced his statement to writing. Having already had cer- 
tain enquires made through the Inspector of Income Tax and as 
there were certain features in the deed which appeared to him 
suspicious the Income tax Officer did not dispose of the assessment 
forthwith but directed the applicant, by means of a written order 
served on him at the same time, to prove the genuineness of the 
deed by producing on the 11th May 1933, the two persons Balram 
Das and Bam Das who purported to have withdrawn themselves 
from the partnership. Balram Das did not attend but Bam Das 
did. His statement was taken down. His deposition that he 
shared both in the profits and losses of the grain business was in 
conflict with the recital in the deed that he shared in profits only. 
He was one of the parties to the execution of the deed. A trans- 
lation and transliteration of the deed will be found in Appendix D. 
After taking down the statement of Bam Das the Income tax 
Officer adjourned the case to the next day, namely, the 2nd May, 
1933, so that Balaram Das might be able to attend. This turned 
out not to be possible but as the applicant had himself declared 
on the 80th March 1933, that Balaram Das did not share in losses 
in the cigarette business, and the Income tax Officer had accepted 
the position in August 1932, the only other point to which he was 
required to testify, namely, that he had satisfied himself before 
signing the deed of dissolution was not very material since he was 
not concerned with the grain and would therefore view the trans- 
action exclusively from his interest in the cigarette business. The 
Income tax Officer, therefore, considered it unnecessary further to 
adjourn the case with that object. The applicant put in two suc- 
cessive applications on this date (1) requesting that suitable time 
might be allowed him to have certain mistakes appearing in the 
deed of dissolution rectified and (2) that the scribe who drew up 
the indenture might be summoned as a witness. The Income tax 
Officer refused to grant these requests and resumed the hearing of 
the case on the following day, that is, the 8rd May 1933. On this 
date the assesses purporting to act under Section 81 of the Specific 
Belief Act, filed a registered deed bearing date the 3rd May 1933, 
signed by all the three executants of the original deed of dissolu- 
tion (Appendix D) by means of which inter alia the clause relating 
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to Bam Das being a sharer in profits only was amended to being 
a sharer in both profits and losses. Holding that the deed of 
amendment (Appendix E) "vras prima facie ultra vires, and for the 
five reasons stated in the assessment order namely (1) for the 
ambignity of expression in paragraph 2, (2) for the inconsistency 
of the recital with the consequence of the dissolntion, (3) for the 
conflict between the deliberate statement in the last sentence of the 
statement with the more reliable entries in the accounts, (4) for 
the incoherency of the deed and, last of all, (5) for the absence of 
any reference to the dissolntion of the partnership in the appli* 
cant’s statement of 30th March 1933 (Appendix B) the Income 
tax Officer held the deed to be a fabrication for the purposes of 
evading income tax and declined to give effect to it. He accord- 
ingly on the 3rd May 1933 assessed the ass'essee firm in the amount 
of Bs. 6,847 for the assessment year 1932-33 and in the amount 
of Bs. 1,677 for the year 1931-32 as its total income. A copy of 
his assessment order will be found in Appendix E. The applicant 
did not challenge the amount of the income assessed but 
challenged, in view of Section 26 of the Act, the maintenance 
of assessment as that of the assessee firm, whereas he claimed 
that the income should have been assessed on himself as the sole 
proprietor of the business. He accordingly appealed contending 
(1) that the facts contained in the Inspector’s diary could not be 
admitted in evidence under Section 60 of the Evidence Act with- 
out proper proof of it (the diary); (2) that the unrebutted oral and 
documentary evidence had established that there was a succession 
to the partnership within the meaning of Section 26 of the Act; 
(3) that the deed of the 8rd May 1933, could not be discarded in 
view of Section 31 of the Specific Belief Act ; (4) that the question 
put to the applicant relating to the period covered by the account 
book, and his answer as contained in his statement dated the 30th 
March 1933, (Appendix B) pertained only to that period, (6) that 
the rejection of the dissolution was meaningless as the dissolution 
had materialized and was not subject to the approval of the In- 
come tax authorities. The Assistant Oommissioner dismissed the 
appeal (Appendix G-) holding that no dissolution had taken place 
and that the deed of the 26th April 1933, (Appendix D) was exe- 
cuted merely with the object of supporting a false plea in order to 
secure an advantage in income tax proceedings because (1) it did 
not contain the essential statement of facts which a genuine docu- 
ment of this hind ought to contain, (2) the fact of dissolution would 
have been referred to in the applicant’s statement of 30th March' 
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1933, had it been an accomplished fact and, (3) the accounts show- 
ed that transactions continued on the partnership basis as between 
the applicant and the partners despite the so*called dissolntion. 

Qaestion for the decision of the Hon’ble the High Court. — 3. Out 
of these facts the applicant has evolved 7 questions described in 
his application under Section 66 (2) (Appendix A) for reference. 

As the cumulating effect of the various propositions disjunc- 
tively stated in formulating the questions the only question of 
law that emerges and is conclusive of this case to my mind is : 

In the circumstances of this case, was there no admissible 
evidence for the Income tax authorities to consider the deed of 
dissolution (Appendix D) as a fabrication for Income tax pur- 
poses?” Your Lordships are not concerned with the existence of 
that amount of evidence on the point which must lead to an 
answer either way inevitable. It is enough if your Lordships 
decided whether or not the conclusions of the authorities were 
founded on any admissible evidence. I am unable to discover the 
relevancy of the Specific Belief and the Contract Acts invoked by 
the assessee and there is no dispute that if a genuine succession 
has happened Section 26 of the Act was applicable. The finding 
of the Assistant Commissioner is that that is not the case. I 
accordingly refer the only question above as the decision of Your 
Lordships if favourable to him, will enable me to give the' asses- 
ses complete relief in respect of both the years in dispute. The 
facts are the same for them and the questions that the assessee has 
suggested are also identical. I have, therefore, made out a single 
statement in respect of both the years for which I crave your 
Lordships’ indulgence. 

Opinion of the Commusioner. — I am unable, on a perusal of the 
entire evidence in this case, to differ with the Assistant Commis- 
sioner in the conclusions at which he has arrived after weighing 
the entire evidence on the record. My submission respectfully 
is that the deed of dissolution executed with retrospective effect 
on the eve of the day on which the return was requited had no 
meaning other than what the Income-tax Officer and the Assist- 
ant Commissioner have given it unanimously. To my mind they 
have correctly drawn their references from the applicant’s state- 
ment (Appendix B) of the 30th March 1938, and I, therefore, 
submit that the question should be answered in the sense that 
there was admissible evidence. 

6. An extract copy of the relevant portion of the statement 
was sent to the applicant for observation and suggestions and a 
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copy of his letter is annexed as (Appendix H.) After pernsing it 
I am unable to discover any reason to modify the statement of 
the case above or to include therein the exact translations of 
the entries in the account books which form an enclosure to the 
letter. 

JUDGMENT. 

CoLLisiBB and Bajpai, JJ. — This is a reference nnder Sec* 
tion 66 (2) of the Indian Income Tax Act from the learned Com* 
missioner of Income-tax, Central and United Provinces. The as- 
sesseee in the present case is Lala Tribeni Bam of Bridge* 
manganj, and the assessment years are 1931-32 and 1932-88. 
The question of law that has been referred to ns for onr opinion 
is as follows : — 

“ In the circumstances of this case was there no admissible 
evidence for the income-tax authorities to consider the deed 
of dissolution, dated the 26th of April 1938, as a fabrication for 
income tax purposes ? ” 

It is not denied that the assessee was at one time a partner 
in his business with Balram Das and Eamdas and the assessment 
for the two years in question has been made on the basis of this 
partnership. The assessee’s case, however, was that there had 
been a dissolution between the partners some time in October 1982 
as evidenced by the document dated the 26th of April, 1988. 
This document was produced before the Income-tax Officer on 
the 28th of April 1988. The reason why the assessee alleged a 
dissolution of partnership was that he wanted his personal loss to 
be set off against the profits of the partnership. The Income tax 
Officer was of the opinion that there was no dissolntion of partner- 
ship in fact and the document, dated the 26th of April 1933, was 
brought into existence for the purposes of the assessment and was 
never intended to be acted upon. The learned Assistant Commis- 
sioner of Income-tax agreed with the view of the Income-tax 
Officer. The Commissioner refused to give any relief under Sec- 
tion 83 of the Indian Income Tax Act but has referred the ques- 
tion of law mentioned before under Section 66 (2) of the Act for 
our opinion. 

There can be no doubt that the question of law should arise 
out of the appellate order of the Assistant Commissioner under 
Section 66 (2) of the Act and the findings of fact arrived at by the 
Assistant Commissioner cannot be challenged, and thus the only 
question that has been referred to us is whether there was no 
adthissible evidence fox the finding that the deed of dissolution 
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was a fabrication for income tax purposes. The Assistant Com- 
missionei went into the matter very carefully. He emphasised 
the fact that although the dissolution was said to have taken place 
some time in October 1932, no document was drawn up till the 
26th of April 1933 and that the document was produced on the 28th 
of April 1933 when the assessee appeared in response to a notice 
under Bection 23 (2) and when the assessment order was about to 
be passed by the Income Tax Officer. He then looked into the 
deed and saw that it contained a number of contradictory and 
false statements. He scrutinised the account books and they 
showed that even after the alleged date of dissolution the various 
partners were receiving profits from the business. He agreed 
with the Income-tax Officer that no dissolution had taken place 
and that the document dated the 26th of April 1933 was executed 
merely with the object of supporting the false plea of dissolution 
of partnership in income tax proceedings but was never intended 
to be acted upon and that the light of attending circumstances 
and the independent evidence of account books demonstrated that 
the view of the Income-tax Officer was correct. The evidence on 
which the Income-tax authorities relied was the inaccurate and 
contradictory statements contained in the document itself and the 
account books. Under these circumstances it is not possible to 
say that there was no admissible evidence for arriving at the 
finding that the deed of dissolution was a fabrication for income- 
tax purposes. Our answer to the question referred to us is that 
there was admissible evidence for the Income tax authorities to 
consider the deed of dissolution as a fabrication for income-tax 
purposes. Let a copy of our judgment be sent to be Oommis- 
sioner of Income-tax under the seal of the Court and the sig- 
nature of the Begistrar. The assessee must pay the costs of this 
reference. Counsel for the Department is entitled to a fee of 
Bs. 100. He will file his certificate within six weeks. 

BeftrenM amwered aoeordingly. 
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[In ihb Rangoon High Coubi.] 

N. A. CONCERN 

V. 

COMMISSIONER OE INCOME TAX, BURMA. 

Sib E. G. Robbbxs, C. J., and Dtjnelet, J. 

Eebrnary 7, 1938. 

Best Jttdghenx Absessmbni — Fboobbdings fob CanobliiA> 
HON — Rbfbbbnob — SooPK OP Enquibt — Questions that Can 
BE CoNsiDBBBD — InoomB'Tae Pbooebdings — Ees Judicata — 
Opinion Expbessed bt Pbbvious Offioeb — How Fab Binding 
IN Fbbsh Pbooebdings — ^Inoomb-tax Aot (XI of 1822), Sec- 
tions 28 (4), 66 (2). 

The Income-tax Officer in an order made under Sec. 27 of the 
Income-tax Act said that he could accent the possibility of the non- 
maintenance of accounts at headquarters, but that he was not pre- 
pared to accept the explanation given in regard to certain other 
accounts. The Commissioner while ordering in revision that fresh 
prowedings should be taken under Sec. 22 (4) for the production 
of the assessee’s account books and that the previous proceedings 
under See. 28 should be cancelled said that the Income-tax Officer 
had abandoned the principal default, namely, the failure to keep 
headquarters accounts. In the fresh proceedings the assesses con- 
tended that it was not open to the department to go behind the 
opinion previously expressed that hi did not keep headquarters ac- 
counts and asked for a mandamus under Sec. 66 (8) directing the 
Oommission&r to refer this question to th^ High Court ; Held that 
there was no foundation for the suggestion that because an earlier 
Income-tax Officer was disposed to fasten on the particular default 
and said that he might possibly accept the explanation given in 
regard to others, it meant that when a re-oonmenaement of the 
whole proceeding has been directed the subsequent revenue officers 
are toblinddhemselves to the obvious facts when the ease is taken 
up 'again : 

Held also, that in a ease under See. 27 of the Indian Income- 
tax Act for cancelling a best judgment assessment the only question 
of law that could arise for reference is whether there was evidence 
upon which the Assistant Commissioner could have based his order ; 
the question whether the assessment as made was valid is not 
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a question of Icm that could arise out of the order of the Assistant 
Commissioner, 

A,K.B,P.L.A. Chettiyar Firm v. Commissioner of Income-tax, 
Burma [1931] (I.L.B. 9 Bang. 26 ; 1931 A.I.B. Bang. 98 ; 132 
I.O. 718), followed. 

Civil Misc. Application No. 90 of 1937. 

P. K. Basu, for the Assessee. 

TJ Them Maung {Advocate-General), for the Commissioner. 

JUDGMENT. 

Bobbbts, C. J. — This is an application for a mandamus made 
under Seo. 66 (3) of the Income-tax Act, 1922, requiring the Com- 
missioner to state a case on the following question:^ — 

“ Gould the Income-tax authorities go behind the findings of 
the Income-tax Officer dated 6th April 1936 in which he accepted 
the submission of the applicant that he did not keep any accounts 
at the headquarters and which was not set aside either by the 
Assistant Commissioner in appeal or by the Commissioner in re- 
vision, and could that finding be over-ridden by bis successor in 
ofiBce?” 

The question was raised before ns on two grounds, the first 
being that there were no materials upon which Ijhe Income-tax 
Officer who has made the present assessment could find that bead- 
quarters books of account were actually in existence, or that the 
money withdrawn by the assessee had been reinvested. I think 
there were ample materials upon which the Income-tax Officer 
could so find, and he has set them out very succinctly in his order, 
and the question whether we should have come to the same con- 
clusion is not one which need be considered ; speaking for myself, 
if I had the same facts before me, I feel that I should not have 
had any doubt in coming to the conclusion arrived at by the In- 
come-tax Officer. The second point which has been raised is that 
the Commissioner in his order dated 80th October 1936 directed 
that fresh proceedings should be taken under Sec. 22 sub-sec- 
tion (4) and that steps to produce the books should be taken and 
that the previous proceedings under Seo. 23 of the Act should 
be cancelled and it is suggested that because the Commissioner said 
that the Income-tax Officer had abandoned the principal default, 
namely, the failure to keep headquarters accounts this matter 
should not be re-opened again. I am of opinion that the Commis- 
sioner merely meant that the whole of the circumstances were to 
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be re-examined. The Income-tax Officer in hie order of April 
1936, said : 

“ 1 can accept the possibility of the non-maintenance of ac- 
counts at headquarters ; but I am not prepared to accept the 
explanation given in regard to the two vatti ehitais in 
question.” 

And the Commissioner, in referring to this matter, said that 
since in his order under Sec. 27 the Income tax Officer abandoned 
the principal default, the issue narrowed down to a simpler ques- 
tion. In my opinion, all that the Commissioner meant to do and 
did was to ensure that the whole matter should be taken up again 
from the beginning and there is no foundation for the suggestion 
that because an earlier Income-tax Officer was disposed to fasten 
on one particular default and said that he might possibly accept 
the explanation given in regard to others, it means that when a 
recommencement of the whole proceeding has been directed the 
subsequent revenue officers are to blind (?) themselves to the ob- 
vious facts when the case is taken up again. Accordingly in my 
opinion, there is no ground on which the assessee could succeed 
upon either footing. In A. E, E. P. L. A. Chettiar Firm v. Com- 
missioner of Income-tax, Burma, it was expressly held by a Full 
Bench that the only question of law that can arise in such a case 
as this is whether there was evidence upon which the Assistant 
Commissioner could have based his order, and the question whe- 
ther the assessment as made was valid is not a question of law 
that could arise out of the order of the Assistant Commissioner. 
For these reasons, I am of opinion that no question of law has 
arisen in this case, and therefore the application for a mandamus 
must be dismissed with costs, ten gold mohurs. 

Dunklbt, J. — I am of the same opinion. It seems to me to 
be clear that when the Commissioner in his order of 30th Ootob» 
1985 said that the Income-tax Officer abandoned the principal one 
of the grounds namely, the question of the existence of head- 
quarters accounts, all he meant was that there was no decision 
upon that question. For that reason he set aside the assessment 
and ordered the whole proceedings to commence de novo. 

Application dismitsed. 



1938] COMB. OP INC. TAX, BOMBAY ». OHUNILAB B. MBHTA 


521 


[In the Pbivt Council]. 

OOMMISSIONEE OF INCOME-TAX, BOMBAY 
PRESIDENCY & ADEN 

V. 

OHUNILAL B. MEHTA. 

Lobd Thanebbton, Lobd Rombb, Sib Lancblot Sandbbson, 
Sib Shali Lal and Sib Obobob Rankin. 

t Jane 16, 1988. 

Income — Fobbiqn Income— Assesses Residing and Cabbt- 
iNG ON Business in Bbitish India — Tbansaotions in Fobbign 
Places — Pbopits not Bbought Into Bbitish India But Tban- 
saotions CONTBOLLED FbOM BbITISH INDIA — PbOPITS WhBTHBB 
Aoobub OB Abisb in Bbitish India — Assbssabilitt — Business 
Income, Whbthbb Nbobssabilt Aoobubs Whebb Business is 
Cabbibd on — English and Indian Law — Indian Income Tax 
Act (XI OP 1922), Secs. 4, 6, & 10. 

Under the Indian Income Tax Act a person resident in British 
India carrying on business here and controlling transactions 
abroad in the course of such business is not by these mere facts 
liable to tax on the profits of such transactions. If such profits have 
not been received in or brought into British India it becomes or may 
become necessary to consider on the facts of the ease where they ac- 
crued or arose. 

The mere fact that profits arising under contracts made abroad 
depend on the exercise in British India of knowledge, skill and 
judgment on the part of the assessee and upon instructions emanat- 
ing from British India does not involve that the profits arose or 
accrued in British India. It makes no difference whether the tran- 
sactions are dealings in goods or are dealings in differences. 

There is no necessity arising out of the general conception of a 
business as an organisation that profits of the business should arise 
only at one place, namely, the place of central control of the busi- 
ness. Sections 4, 6 and 10 of the Indian Income Tax Act do not 
also lead to any such conclusion. These sections do not mean that 
the situation of the source of the profits should determine the place 
where the profits arise. The profits of each particular business 
are to be computed wherever and by whomsoever the business is 
carried on, but only on condition that they are profits accruing, 
arising or received in British India or deemed to be such. The 
I-«7 
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sections lay no stress on the place at which the business is carried 
on, and do not lay down that the profits necessarily accrue or arise 
at the place where the business is carried on. 

The English Act imposes tax upon all who exercise a trade 
within the United Kingdom and observatiorss of English Judges by 
way of exposition of this policy cannot be authority on the problem 
under the Indian Act. 

Decision of the Bombay High Court in Commissioner of In- 
come-tax, Bombay v. Chunilal B. Metha (1935 I.T.B. 376) affirmed. 

Gases referred to : 

Atjbangabad Mills, Ltd., In re [1921] (1 1.T.0. 116; 64 Ind. 
Gas. 9; A.I.E 1 . 1921 Bom. 159; 45 B. 1286; 23 Bom. L.B, 570). 

Goumissiokbb of Iboomb Tax v. Shaw Wallace & Go., 
[1932] (69 I.A. 208; 136 Ind. Gas. 742 ; 69 Gal. 1343; 9 O.W.N. 
616 ; 36 G.W.N. 693 ; A.I.E. 1932 P.G. 138). 

Goumissiohbb of Income Tax, Bombay v. Sabttpohand Htt- 
KtJMOHAND [1931 J (65 B. 231 ; A.I.E. 1931 Bom. 236 ; 6 I.T.G. 
108). 

Ebiohsbn ®. Last [1881] (8 Q.B.D. 414 ; 61 L. J.Q.B. 86 ; 46 
L.T. 703 ; 30 W.B. 301 ; 46 J.P. 367). 

JrwAN Das v. Income Tax Gommissionbb, Lahobe [1929] 
(4 I.T.G. 40; 117 Ind. Gas. 667 ; A.I.E. 1929 Lah. 609 ; 30 P.L.E. 
'489 ; 10 Lah. 667 ; Ind. Bnl. (1929) Lah. 673). 

Eamanatham Ghetti, In re 1 1.T.G. 37. 

Bipon Pbbss & SuGAB MiLLS, Go., Ltd. In re [1923] (1 I.T.G. 
202; 77 Ind. Qas. 621; 46 M. 706 ; A.I.E. 1923 Mad. 574 (P.B.). 

Bobinson Bbothebs (Bbbwbbs), Ltd. v. Assessment Gom- 
MITTEE (1938) 64 T.L.B. 668 at p. 571. 

Sttllby V. Attobnby-Gbnbbal [1860] (6 H & N 711 at p. 717 ; 
29 L.J. Bs. 464; 120 B. B. 793; 167 E.B. 1364). 

Appeal from a judgment of the Bombay High Gonrt reported 
as 1935 I.T.R. 376. 

J. Millard Tucker, K. G., Hubert Hull and J. Megaw, for the 
Appellant. 

A. M. Latter, K. C., and E. P. Hills, for the Bespondent. 

, JUDGMENT. 

Sib Geobgb Banein.— The High Gonrt at Bombay has ans- 
wered in favour of the respondent assesses two questions of law 
{Qtmulate4 and referred to the Gonrt by the Gommissioner of 
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Income-tax (Bombay Presidency and Aden) under Section 66 of 
the Income-tax Act, 1922. The assessee is resident in British 
India and the year of assessment is the year ending March 81, 
1934. By order dated December 18, 1933, the Income-tax 
Officer assessed the respondent on a total income of Bs. 
12,96,726 the total demand for income-tax and snper-tax be- 
ing Bs. 7,18,472. This order was confirmed by the Assistant 
Commissioner on Janaary 19, 1934. By these orders the assessee 
was held liable to pay tax upon profits derived by him from con- 
tracts made for the purchase and sale of commodities in various 
foreign markets — Liverpool, London, New York and elsewhere 
outside British India. The assessee disputes his liability in res- 
pect of such profits on the ground that they were not profits 
“ accruing or arising in British India ”. It is conceded that they 
are not otherwise chargeable : they have not been received in 
British India nor' do they come under any of the provisions 
whereby they can be deemed to accrue or arise or be received in 
British India. 

No question arises as to the details of the transactions or as 
to the calculation of the tax. Though the transactions appear to 
have been of a speculative character and of the kind compendious- 
ly described as dealing in futures ”, it is not now sought to 
charge the assessee upon the basis of any allegation that his con- 
tracts were made by way of gaming and wagering. In case, how- 
ever, the place at which the profits accrued or arose should be held 
to depend upon the facts as to delivery of goods thereunder or 
intention to deliver the question propounded to the Court was 
stated in a doable form as follows : — 

“ (1) Whether in the circumstances of the case all the profits 
and gains which accrued and arose to the assessee from the busi- 
ness of future delivery contracts entered into with parties outside 
British India in which no delivery was ever taken or given, or any 
part of such profits and gains can be said to have accrued or arisen 
in British India.” 

(2) Whether as regards that part of the said business of 
future delivery contracts in which delivery had been actually given 
or taken outside British India, the profits or gains which accrued 
can be said to have accrued wholly or partly in British India or 
otherwise.” 

As it is found that in no case was the taking or the giving of 
delivery done within British India, the second question is separate- 
ly stated in the interest of the assessee and on the footing that to 
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it an answer might be given more favonrable to him than the 
answer to the first. This indeed was the view of the Commissioner. 
In his opinion the answer to the first question shonld be that all 
the net profits and gains from these contracts (after payment of the 
services rendered by the brokers outside British India) accrued or 
arose in British India. To the second question he answered that 
part only of the profit and not the whole can be said to have ac- 
crued in British India. The learned Judges of the High Court 
were of opinion that the whole of the profits referred to in 
both questions accrued or arose outside British India. Their Lord- 
ships will confine their attention, in the first place, to the cases 
mentioned in the first question, postponing the second. 

The narrative given by the Commissioner in his Letter of 
Eeference to the High Court contains material for a contention 
that the place at which the assesses entered into the contracts of 
purchase and sale was Bombay. Before their Lordships this con- 
tention was disclaimed by learned Counsel for the appellant whose 
argument took the forms that the exercise of skill and judgment in 
and the giving of directions for the formation of the contracts 
took place in Bombay and that Bombay was the place at which 
the assessee carried on the business which had produced the profit. 
This leaves little room for dispute as to the facts of the case, which 
in the circumstances are sufficiently represented by the following 
extracts from the Letter of Reference : — 

2. The assessee has been trading in Bombay for several 
years past as broker and speculator in cotton, silver and other 
commodities. He has his office in Bombay only. He has also 
income from properties and dividends on shares in joint stock 
companies. As regards the speculation business, the assessee does 
this on his own account as well as on account of his constituents 
and he carries on his business not only with parties in British 
India but also with parties outside British India, e.g.^ at Liverpool, 
London and New York. Profit or loss from such business as is 
done on his own account is his. As regards business done on 
account of his constituents, he charges brokerage and the profit or 
loss arising therefrom is theirs. 

7. As in this connection, it is necessary to have some idea of 
the exact manner in which the assessee does this speculation busi- 
ness, I beg to refer here to an actual transaction to show how it 
was put through. Taking up the New York Cotton Exchange, on 
October 29, 1980, the assessee sent a telegram to A. Norden & Go. 
of New York asking them to “Buy 600 March at the closing . 
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A copy of the telegram is annexed hereto and marked Ex. E, This 
wa@ done at 11'74 cents per pound (a bale containing 500 lbs), 
as appears from the reply telegram of the same date which runs 
“ Bought March 600. 11’74 ” (copy annexed and marked Ex. P). 
On December 1, the assessee sold the 600 bales by sending again 
a telegram to the above firm asking it to sell. The telegram ran 
Sell 500 March,” (copy annexed and marked Ex. G.) The firm 
did so at 10*84 cents per pound, as appears from the reply telegram 
of the same date which ran “ Sold March 600, 10*84 ” (copy 
annexed and marked Ex. H). A copy of letter dated December 1, 
1930, from the above firm confirming the sale is also annexed 
hereto and marked Ex. 1. The difference between the purchase 
and sale price amounted thus to dollars 2,260 which the assessee 
had to pay along with the amount of dollars 90*21 charged by the 
firm on account of brokerage and other expenses. The assessee 
neither paid the purchase price nor recovered the sale price nor 
did he take or give delivery of the said 500 bales. He paid only 
the difference between the two prices. (This is also what he would 
do with a broker in Bombay . while dealing with a party here). 
All that is to be done in a business of this kind is thus merely to 
issue an order to a broker for forward purchase or sale and then 
issue another order closing the transaction 

It is not necessary to refer to certain documents which in the 
case of the Liverpool transactions were sent to Bombay fox signa* 
ture, since these bear solely on the contention not now persisted 
in that the place of formation of the contracts was Bombay ; but 
the following extract from the opinion of the Commissioner may 
be added as disclosing his view of the facts : — 

“ 10. As regards question (1), 1 beg to say that the assessee has 
got his office here in Bombay alone where he does all the business, 
the profits of which are to be taxed. Each and every transaction 
which ended in these profits has been personally managed by the 
assessee and has not been left to the discretion of any agent of his 
abroad. These activities on his part which ^resulted in the profits 
or gains sought to be taxed all took place in Bombay and nowhere 

else He considered in Bombay the prevailing prices of cotton, 

silver, etc., at Bombay, London, Liverpool, and New York and 
made up his mind here to enter into each of the future delivery 

contracts under consideration There must be two parties to 

a contract. Hence the assessee being one , party thereto had to 
find another party and for that purpose had to employ brokers 
outside British India but that cannot be interpreted as meaning 
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thaii what be earned by his efforts in British India was earned 
where the brokers were located. The brokers merely helped him 
in getting into contact with parties willing to enter into a contract 
with him. Snrely the profit which the assesses earned must have 
accrued somewhere and when everything which he need do to 
earn it was done by him in Bombay (including employment of 
brokers which, too, was done from Bombay), it is difficult to see 
how the profit could be said to have arisen in London or New 
York where the assessee never set foot. All the activities on his 
part which resulted in this profit took place in Bombay and the 
profit which was the result thereof must be taken to have accrued 
here and nowhere else ”. 

This view, it will be observed, proceeds upon a consideration 
of the particular transactions and the method by which each tran* 
saction was entered into and carried out. But the argument has 
been heightened or re-inforced by maintaining that the profits now 
in question being profits of a business carried on in Bombay, all the 
profits of such business become chargeable to tax as accruing or 
arising in Bombay, and that it is not necessary or permissible to 
discriminate between any of such profits for the purposes of the 
charge imposed by the Act. Profit in the case of a business — so 
runs the argument — is the result of all the transactions whether 
plus or minus ; not to treat them as a whole is illogical and highly 
inconvenient : they must all accrue or arise in the same place — 
the place at which the business is directed or controlled, the place 
at which the assessee ezeicises his trade. 

If this doctrine be right, much may depend upon the question 
whether the assessee has carried on one business or more than one. 
As the Commissioner has stated that the assessee kept separate 
books for his transactions with parties in British India and with 
parties abroad, there may be something here not unworthy 
of a careful consideration. But their Lordships will assume 
(without in any way deciding) that, whether in fact or in law no 
difficulty arises in regarding all the assessees, foreign dealings as 
part of his Bombay business. 

If the profits of the assessee’s speculations on the various 
foreign markets be regarded distributively as separate transactions 
the question for decision is not inaptly framed by Beaumont, G.J. 
as follows : 

“ Does the fact that profits arising under contracts made 
abroad depend on the exercise in Bombay of knowledge, skill and 
judgment on the part of the assessee, and upon instructions 
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emanating from Bombay involve that the profits arose or accrned 
in British India ? ” 

The words “ accrning or arising in British India ” may be 
taken, provisionally and in the first place, as an ordinary English 
phrase which -derives no special meaning from the Act. The 
alternative “ accrning or arising in ” and the antithesis between 
these words and the words “received in “or “brought into” 
afford no safe inference of any special meaning. “ Profits ... sc- 
orning or arising in British India ” are words which in their 
ordinary meaning seem to require a place to be assigned as that at 
which the result of trading operations comes, whether gradually 
or suddenly, into existence. Though the division is only between 
British India and the test of the world, the notion may be difficult 
to apply to a particular transaction, debits and credits being in- 
tangible and not occupying space. But the Bevenue authorities 
who have to disclose reasons good in law for affirming that any 
profits “ arose or accrued in British India ” have in the present 
case two things only to put forward — ^apart, that is, from the argu- 
ment as to “ business ’’ which will be dealt with separately in this 
judgment. These two things are (a) the exercise of skill and 
judgment in Bombay, (6) the giving of the directions from Bombay. 
It is difficult indeed to see that the place at which a man takes 
a decision to do something in New York or to ask someone 
else to do something for him in New York is the place at 
which arises the profit which results from the action taken in 
consequence of the decision. And if the place from which he 
issues his instructions be regarded as a separate element the 
identity of place is no less difficult to detect. That the profit may 
be casually attributed to the assessee’s decision is reasonable 
enough ; though it be not the proximate cause nor the whole of 
the cause, it is, in the chain of causation the link which most de- 
serves the attention of anyone who desires to explain the success 
of the transaction. For this, and it may be for other purposes, the 
selective process which ignores the intermediate links is justified. 
But is the same selective process justified for the purpose of 
assigning the place at which the result arose ? Their Lordships 
think not. It can hardly be maintained that whatever a man de- 
cides upon in Bombay and whatever maybe done abroad in 'pur- 
suance thereof, the profit must necessarily arise in Bombay. One 
must look at the transaction to see what happened in British India 
and what happened elsewhere. The intermediate links may be 
all-important. Here the profit is the difference between a sale and 
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a purchase both effected in New York and then set off and so far 
carried out in New York that a New York broker has money in 
his hands or under his control which, as between himself and the 
assessee, belongs to the assesses. 

To determine the place at which such a profit arises not by 
reference to the transactions or to any feature of the trans* 
actions but by reference to a place in India at which the instrnc* 
tions therefor were determined on and cabled to New York is, in 
their Lordships’ view, to proceed in a manner which cannot be 
supported if the transactions are to be looked at separately and the 
profits of each transaction considered by themselves. There is a 
distinct paradox in the contention that the profits resulting from 
an order placed in New York would have accrued or arisen in the 
same place (Bombay) had the order been sent to Liverpool with a 
like result, but that had the assessee decided on and directed the 
same New York transaction when in Hyderabad the same profits 
would have arisen in a different place (Hyderabad). So far, there* 
fore, their Lordships are in agreement with the High Court, 
and they think that it makes no difference to the result whether 
the transactions be regarded as dealings in goods or as dealings in 
differences. 

The main contention, however, of the appellant is that the 
profits of the assessee’s “ foreign ” transactions are but part of 
the profits of bis Bombay business, which must be computed 
as a whole, all profits and all losses having their effect upon the 
final figure. The clear and able argument of Mr. Tucker did 
not seek to contest that in computing the profits of any business 
under Section 10 of the Act, the Bevenue authorities are only 
entitled to include such profits as accrue or arise or are received in 
British India, or are to be deemed to be within this clause. 
Section 10 applies indifferently to a business carried on elsewhere. 
But, it is said, while that is formally true upon the face of 
Sections 4, 6 and 10, the principle has to be applied in the case of 
business profits, that loss or profit is the result of the trade as a 
whole, that the source of the profit is the business as a business, 
and that the ultimate and total profit of the business must be 
regarded as accruing or arising at the place of direction or control. 
On this view it seems that a business carried on outside British 
India could have no profits accruing or arising within British 
India though it might be liable to tax on different principles. 
So, too, a business carried on in British India could 'have no 
profits which did not arise or accrue within British India. The 



1938] OOMB. 07 INO. XAX, BOMBAY V. CHTTNILAIi B. MBHTA 529 

reenlt is that: by sections of the Act which make no mention of the 
place where the business is carried on, the tax is really levied upon 
the whole or upon none of the profits of a business according as it 
is or is not carried on in British India. If and only if the owner 
of a foreign business be not resident in British India, its profits 
from any business connection or property in British India are 
taxable by the special provisions of Section 42. 

Their Lordships do not consider that the Indian Income Tax 
Act is patent of this construction. They will first deal with the 
argument based on Sections 4 and 6 that the respondent’s busi- 
ness is the source of the profits and that the sections require that 
the situation of the source should determine the place where the 
profits arise. This, in their Lordships view, is a straining of the 
sections. The effect of Section 6 is to classify profits and gains 
under different heads for the purpose of providing for each appro- 
priate rules for computing the amount : its language is “ shall be 

' chargeable in the manner hereinafter appearing.” One of 

the heads is “ Business,” which as a head of income stands along- 
side Salaries, Interest on Securities, Professional earnings and 
Other sources. True, the classification of income is according to 
the character of the source, and it has been held that ” income, pro- 
fits and gains ” as distinct from casual receipts and from other 
forms of receipt or enrichment, involve the idea of a periodical 
money return from a definite source : [Commissioner of Inoome^tax 
V. Shaw Wallace d Co.]. It may further be said that sub-section 
(1) of Section 4 having used the word or notion ” source”, the 
words which follow “accruing or arising” are language in conson- 
ance therewith. But the list of “ heads ” in Section 6 is a list of 
sources not in the sense of attributing the income to one property 
rather than another, one business rather than another, but only in 
the sense of attributing it to property as distinct from employ- 
ment, or business as distinct from investment. Sections 4 
and 6 taken together say of business profits that they ate taxable 
on certain conditions stated in Section 4 and in a manner to be 
laid down in a later section. When one comes to that section 
(Section 10) and not before, a further idea is introduced. “ The 
tax shall be payable by an assesses under the head * Business ’ in 
respect of the profits or gains of any business carried on by him.” 
What is to be learnt from an examination of the language of sub- 
section (1) of Section 4 — income, profits and gains as described or 
comprised in Section 6 from whatever source derived — is that 
Section 6 is intended as describing different kinds of profit and 
1-68 
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that if the condition “ acorning, arising or received in British India, 
etc.” is satisfied by the profits, they will not escape by reason of 
any quality or circumstance of the source. There may be room 
for the view that having regard to the sixth head in Section 6 the 
words “ from whatever source derived ” are surplusage : even so, 
they are not there as a guide to the place where profits accrue or 
arise but to make clear that for another purpose source is irrele- 
vant. There is every presumption that in such a section in an 
Indian Act the Legislature intends the exact language of the see* 
tion to be the test of liability. To answer the question, “ Do 
these profits accrue or arise in British India ?” by asking another, 
” What in the sense of Section 6 is the source of these profits and 
is it situate in British India ?” is to divert attention from that to 
which the statute points and to devote attention to what it dis- 
cards. Nothing could be easier than to say “ from whatever source 
derived if situate in British India ” had this been intended. But 
it would have been by no means easy to apply. The ’ source of 
salaries, of interest on securities, of professional earnings, is not 
readily described as situate anywhere though the place where an 
employment if carried on, or an investment made, or a salary or 
fees are earned is a familiar notion. There would have been no 
difficulty in the case of ” property ” and with the aid of certain 
rules, little difficulty, it nday be, in the case of “ business ”. But 
the Legislature has chosen a different test and applied it to all 
kinds of profits — ** accruing or arising in British India ”. It may 
even have chosen it as fairer because it could be applied distributi- 
vely to the profits of a single source. However that may be, the 
profits of each particular business are to be computed wherever 
and by whomsoever the business is carried on, but only 
on condition that they are profits ” accruing, arising or received in 
British India ”, etc. What connection exists, if any, between place 
of direction and place at which the profits arise is a matter not 
touched by Section 4, 6 or 10. Not only do they lay no stress upon 
the place at which the business is carried on : they make no men- 
tion of it. In these circumstances it cannot be held that it is 
itself the test of ohargeability by virtue of a rule, not mentioned 
either, that profits arise or accrue at the place where the business 
is carried on. 

The argument from the use of the word ” source ” in the Act 
is supported by appeal to principle, and cases under the English 
Act have been referred to on the matter. It would be both un- 
reasonable and ungrateful to complain of the use made, by learned 
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Goansel on both sides, of the English decisions, but their Lord- 
ships have oarefnlly to remind themselves that “ the Indian Act 
ia not in pari materia, it is less elaborate in many ways, subject 
to fewer refinements, and in arrangement and language it differs 
greatly from the provisions with which the Oourts in this country 
have had to deal (per Sir George Lowndes in the case of Com- 
missioner of Income-tax v. Shaw Wallace d Co (supm). The 
English Act has for many years imposed the tax upon all who 
exercise a trade within the United Kingdom and observations of 
English Judges by way of exposition of this policy cannot be au- 
thority on the problem under the Indian Act. In any case their 
Lor^dships are not satisfied that apart from the dictate of any sta- 
tute, authority in England has established the proposition that the 
place at which profit accrues or arises is the place of central con- 
trol. CooEBtTBN, C. J., in SuUey v. Attorney-General indeed 
observed : — 

“ Wherever a merchant is established, in the course of his 
operations his dealings must extend over various places ; he buys 
in one place and sells in another. But he has one principal place 
here he may be said to trade — viz., where his profits come home to 
him. That is where he exercises his trade.” 

But the question here is whether under the Indian Act the 
place where certain profits did not come home to him is the place 
at which they accrued or arose. There seems to be no necessity 
arising out of the general conception of a business as an organisa- 
tion that profits should arise only at one place. This indeed seems 
to have been the view of Oooebxtbh, G. J., in the case cited (e/. p. 
716). Their Lordships have also been referred to an observation 
by Lord Macmillan in Bohinson Brothers {Brewers), Ltd. v. Assess- 
ment Committee • 

“ In the case where the brewer sells his' own beer in the pub- 
lic house which he rents, he no doubt benefits his brewery by 
having an assured channel for the disposal of his beer, but the 
profit is actually made where the sales are effected — that is, in the 
public house.” 

No doubt, if it can be held that under the Indian Act profit 
in the case of a business must be taken so strictly that it is is not to 
be understood distributively at all, the profit of the assessee’s busi- 
ness would become an ultimate and single figure, irreducible, and 
referable only to Bombay. But such a high doctrine cannot be 
read into the Indian statute without violence not only to its langu- 
age but to its scheme. Profits ate frequently if not ordinarily 
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regarded as arising from many transactions each of which has a 
resnlt — not as if the profits need to be disintegrated with difficulty 
bnt as if they were an aggregate of the particular results. In the 
present case assessment order has discriminated between the Bom- 
bay and the “ foreign ’’ business income. To discriminate between 
all kinds of'profits according to the place at which they accrue or 
arise is a plain dictate of the statute : other discrimination is in- 
volved in the exemptions and in such sections as Section 42. 

The construction or application of the Act for which the ap- 
pellant contends is seen to involve further difficulty if attention be 
paid to sub -section (2) of Section 4 as it stood after Act XXVII of 
1923, and prior to Act XII of 1933 : — 

“ 4. — (2) Profits and gains of a business accruing or arising 
without British India to a person resident in British India shall, if 
they are received in or brought into British India, be deemed to 
have accrued or arisen in British India and to be profits and gains 
of the year in which they are so received or brought, nothwith- 
standing the fact that they did not so aocrnb or arise in that year, 
provided that they are so received or brought in within three years 
of the end of the year in which they accrued or arose. 

“ Explanation . — Profits ox gains accruing or arising without 
British India shall not be deemed to be received or brought into 
British India within the meaning of this sub-section by reason only 
of the fact that they are taken into account in the balance sheet 
prepared in British India.” 

If this sub-section was solely directed to the case of a person re- 
sident in British India being the owner of a business carried on 
outside British India, no doubt meaning can be given to it with- 
out snpposing that it was aimed at the foreign part of the busi- 
ness done by persons, firms and companies in India. The refer- 
ence to the ” balance sheet prepared in British India ” makes the 
supposition difficult and their Lordships do not jthink that the 
amendment of 1923 was based upon or is consistent with the view 
that all the profits of a business carried on in British India accrue 
or arise in British India. 

So, too, even if it be right that a business carried on outside can 
have no profits which accrue or arise within British India, much of 
the profits of business done in British India by firms abroad would 
be taxable under Section 42 (1) as ” accruing or arising whether 
directly or indirectly through or from any business connection or 
property in British India ”. Bnt apart from the difficulty of sup- 
posing that all such profits are within the sub-section, there is the 
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important fact that the sab-section does not apply at all where the 
assessee is resident in British India : snoh a person owning a 
foreign bnsmess would escape altogether. Of course it may be 
that a resident wonld be more likely to bring the profits into 
British India, bnt even so if the appellant’s view is sustained, a 
leakage which can hardly have been intended must result. Their 
Lordships have no hesitation in saying that the sub-section is 
more readily intelligible as an addition to a provision which 
catches profits arising in British India to businesses carried on 
outside. 

These considerations lead their Lordships to the conclusion 
that under the Indian Act a person resident in British India carry- 
ing on business there and controlling transactions abroad in the 
course of such business is not by these mere facts liable to' tax on 
the profits of such transactions. If such profits have not been 
received in or brought into British India it becomes or may be- 
come necessary to consider on the facts of the case where they 
accrued or arose. Their Lordships are not laying down any rule 
of general application to all classes of foreign transactions, or even 
with respect to the sale of goods. To do so would be nearly im- 
possible and wholly unwise — to use the language of Lord Esher in 
Eriehsen v. Last They are not saying that the place of for- 
mation of the contract prevails against everything else. In 
some ciroumstances it may be so, but other matters — acts done 
under the contract, for example — cannot be ruled out a priori. 
In the case before the Board the contracts were neither framed 
nor carried out in British India; the High Court’s conclusion 
that the profits accrued or arose outside British India is well- 
founded. 


The consideration that the view now taken by their Lordships 
would appear to have been accepted hitherto in India is one which 
they mention last as the question is raised as one construction 
of a statute. But it would be paying less respect than is due to 
the decision of the Indian Courts if mention were not now made 
of the oases of In re Bamanathan Ohetti, In re Aurangabad 
Mills', Ltd., In re JBipon Press d Sugar Mills, Oo., Lid., 
Jiuoan Las v. Inoome tax Commissioner, Lahore, and OommiJ- 
sioner of Inoome-tax, Bombay v. Sarupchand Hukuntohand. 
These and other oases have been fully considered by the Board. 
The construction which the appellant seeks to put upon the Act 
has no direct support from them pnd the main current of authority 
in India is consistent therewith. 
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No separate consideration of the second of the questions refer- 
red to the High Gonrt is required. Their Lordships will humbly 
advise His Majesty that this appeal should be dismissed with costs . 

Appeal dismissed. 


[In the LjlHOBE High Coubt]. 

NAGIN OHAND SHIV SAHAI 

V, 

COMMISSIONER OE INCOME TAX, PUNJAB. 

SxB Jambs Addison, Aotg. C. J., and Din Mohammad, J. 

May 6, 1938. 

Penadit— Claiming False Deduction — Whbthbb Liable 
To Penalty — ‘ Income Meaning oe — Indian Income Tax Act 
(XI of 1922), Section 28. 

If any assesses claims a false deduction he is liable to the 
penalty imposed by section S8. The word * income ' is not used in 
Section S8 of the Indian Income Tax Ad in the popular mecming 
of money received, hut is used in a much wider sense and connotes 
the assessable figure arrived at after accounting for all the legiti- 
mate deductions and exemptions. 

Civil Miscellaneous No. 99 of 1938. 

Petition under Section 66 (3) of the Income Tax Act, praying 
that the learned Commissioner of Income Tax, Punjab, may be re- 
quired to refer certain questions of law arising in the case, to the 
High Court of Lahore. 

D. N. Aggarwal for the petitioner assessee. 

S. M. Sikri and A. B. Aggarwal for J. N. Aggarwal for the 
Commissioner. 

ORDER. 

This case turns upon the construction to be put upon the 
word ‘ income ’ as used in Section 28 of the Income Tax Act. 
By that section the income tax authorities are empowered to 
Impose a penalty upon any assessee who “ has concealed the parti- 
' oulars of his income or has deliberately furnished inaccurate parti- 
culars of such income”. 

The petitioner before us avers that the word “ income ” as 
used in this section means money received by the assessee and does 
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not refer to any deduction or exemption claimed by him nnder the 
provisions of the Income Tax Act. In other words, he contends 
that the word ‘ income ’ has been used in this section in its popular 
sense. The income tax authorities on the other hand maintain that 
the word ‘ income ’ has been used in this section in a much wider 
sense and it connotes the assessable figure arrived at after account- 
ing for all the legitimate deductions and exemptions and conse- 
quently if any assessee furnishes any false particulars about any 
item which is to be accounted for before the assessable figure is 
arrived at he brings himself within the clutches of the law. 

In order to determine the true connotation of the term 
' income’ as used in the Income Tax Act it will be necessary to 
refer to the various sections in which this term has been used. 
Section 2 (16) defines the term ‘ total income ’ as “ total amount of 
income, profits and gains from all sources to which this Act applies 
computed in the manner laid down in Section 16.” Section 3 deter- 
mines all the income, profits or gains chargeable to income-tax. Sec- 
tion 4 lays down that the Income Tax Act applies to all income, pro- 
fits or gains, as described or comprised in Section 6. Section 6 
enumerates the various heads of income chargeable to income tax 
and Sections 7 to 12 describe the method in whichlihe income nnder 
the various heads is to be computed. For example Section 9 deal- 
ing with property, Section 10 dealing with business. Section 11 
dealing with professional earnings and Section 12 dealing with 
other sources determine the methods of computing the income 
nnder various heads after making the allowances specified therein. 
Then follow certain exemptions which specify the items of income 
which are not subject to income tax. Section 16 lays down the 
method of computing the total income of an assessee. Section 22 
(2) provides for the return of income to be submitted by the as- 
sessee and Sections 23 (1) and (8) authorise the Income-Tax Officer 
to assess the total income and determine the sum payable by an 
assessee on the basis of his return. It would thus appear that the 
word * income ’ in all these sections has not been used in its dic- 
tionary meaning, but in a technical sense. These sections are then 
followed by Section 28 which, as stated above, is a penal section 
and provides for a safeguard against false returns, If the inter- 
pretation put upon the word by the assessee be adopted it would 
lead to absurd and anomalous results. An assessee would in those 
circumstances be at liberty to forge his return with impunity in 
any manner that he likes so far as the expenditure, deduction or 
exemptions are concerned and would escape the consequences of 



636 


INCOMli TAX BSPOBIS 


[VOL. VI 


the law so long as be furnishes trae particalars of his income in 
the narrower sense of the term. This, however, oonld never be 
the intention of the Legislature. 

We are fortified in our oonolnsion by the remarks made by 
their Lordships of the Privy Connoil in OotnmissioneT of Income 
Tax V. Sir S. M. Chitnavis (69 I.A. 296-97). That case is on all 
fours with the present case inasmuch as it paricularly relates to 
bad debts. Those remarks are : — 

“ Although the Act nowhere in terms authorises the deduc- 
tion of bad debts of u business, such a deduction is necessarily 
allowable. What are chargeable to income-tax in respect of a 
business are the profits and gains of a year ; and in assessing the 
amount of the profits and gains of a year account must necessarily 
be taken of all losses incurred, otherwise you would not arrive at 
the true profits and gains 

Falsehood in accounts can take only two forms : either an 
item may be suppressed dishonestly or an item may be claimed 
fraudulently, and in penalising concealment of the particulars of 
one’s income as well as deliberate furnishing of inaccurate parti- 
culars, Section 28 penalizes both forms of falsehood. In the case 
before us it has been found as a fact that the assessee deliberately 
claimed a false deduction and in the light of the remarks made 
above, we are disposed to hold that the case of the assessee fell 
within the ambit of Section 28. We accordingly dismiss this 
petition with costs. 

Petition dismissed. 


[1b thb Patna High Coubt]. 

COMMISSIONER OF INCOME-TAX, BIHAR & ORISSA 

V. 

SIR RAJENDRA NARAYAN BHANJA DEO OF KANIKA. 

WoBT, Aotino Chibp Justice, and Dhavlb, J. 

May 6, 1938. 

IicPABTiBiiB Estate — Income op Estate in the Hands op 
HoiiDbe op Estate — Whbthbb Income op Joint Hindu Family 
OB Individual — Mode op Assessment — Supbb-tax — Indian In- 
come Tax Act (XI of 1922), Sec. 3. 

The income of an impartible estate in the hands of the holder is 
to be assessed on the footing that the income is the income of am in- 
dividual and not of an undivided family. 
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Baja Shiva Prasad Singh v. The Croton (I.L.E. 4 Pafc. 73) and 
Commissioner of Income-tax^ Madras v. Baja of Bobhili (I.L.R. 
1937 Mad. 797) followed ; Commissioner of Income-tax^ Bihar d 
Orissa v. Baja of Bobbili (I.L.R. 14 Pat. 786) distingnished ; 
Kishan Eishore v. Commissioner of Income-tax^ Lahore (I.L.R. 14 
Lab. 269) not followed. 

Case stated under Section 66 (2) of the Indian Income-tax Act 
(XI of 1922) by the Commissioner of Income-tax, Bihar & Orissa. 
[Mis. Judicial Case No. 16 of 1937]. 

STATEMENT OF CASE. 

“ I have the honour to refer the following case for the decision 
of the Honourable the Judges of the High Court under Section 66 
(2) of the Indian Income-tax Act (XI of 1922) hereinafter referred 
to as the Act). 

2. Sir Raja Rajendra Narain Bhanj Deo (hereinafter stated as 
the petitioner) is the present holder of the Kanika estate in Orissa. 
During the previous year (April 1931 to March 1932) he was also a 
member of the Governor’s Executive Council in Bihar and Orissa. 
For the assessment year 1932-33 the Income-tax Officer, Cuttackj 
computed the petitioner’s total income for assessment to tax as 
follows : — 


Government salary 


Rs. 

68,600 

Interest on taxed securities 


Rs. 

31,600 

Interest on tax-free securities 


Rs. 

16,640 

Property 


Rs. 

6,277 

Business 


Rs. 

18,824 

Other sources 




Dividend Rs. 

1161 

Rs. 

19,686 


Sairat Rs. 19,370J 

Total Rs. 1,49,187 

The above total income having been ascertained, income-tax 
and super-tax were levied upon the petitioner as an ‘ Individual ’ 
and a demand notice issued accordingly. 

3. Thereupon the petitioner filed an appeal under Section 30 
of the Act before the Assistant Commissioner of Income-tax, 
Southern Range, Purulia, wherein he objected to various items in 
the computation of the Income-tax Officer, and amongst others 
contended (1) that he was not liable to tax on hi| sairat income, 
and (2) that his status should haye been taken to be that of the 
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head of a " Hinda undivided family The Assistant Gommissionec 
disallowed both these contentions. 

4. Being dissatisfied with the Assistant Commissioner’s order 
the petitioner requires me to state a case on the following three 
questions of law ; — 

1. “In view of the treaty engagement (Baoolnama) dated the 
22nd November 1803, granted by the honourable East India Com- 
pany, the predecessor in Government of the present Government of 
India, and in view of the fact that the income from the fisheries, 
Ferry, Market, Bones and hides (sairat) are income of the “ Bajah ” 
of “ Bajgee of Eilld ” Kanika, whether the petitioner’s income 
from sairat is assessable to income-tax. ” 

2. “ Whether the income from salary of the petitioner should 
be included in this assessment or separately assessed ? ” 

3. “ In view of the facts that estate of the petitioner is an 
impartible Baj and the petitioner is governed by the law of Mita- 
kshara and is the head of a family consisting of himself and his son 
and others, whether the super-tax in this assessment should be 
calculated as on a Hindu Joint family or Individual ” ? 

Question (1) has already been decided by the High Court 
against the petitioner in M.J.C. No. 9 of 1935 and need not there- 
fore be referred again. 

Questions (2) and (3). — It is not disputed that the petitioner’s 
income from salary was received by him as an ‘ Individual ’ in 
which capacity he has been assessed. But the petitioner considers 
that he ought to have been assessed as the head of a Hindu undivid- 
ed family and that the income from salary should not have been 
included in that assessment. The real point in dispute is whether 
the petitioner’s income other than that received by him as Govern- 
ment salary is his income as an individual or as the head of a 
Hindu undivided family. These other items of income are the in- 
come of the impartible estate of which the petitioner is the owner. 
The petitioner declares that he is the head of a Hindu undivided 
family, the income from the estate should be treated as the in- 
come of the undivided family. The question as to whether the in- 
come of an impartible estate is the income of the Hindu undivided 
family of which the owner is the head or the income of the 
individual who owns it was considered by the Patna High Court 
in the case of Be^ah JyoH Prasad Singh (Srinivasan’s I. T. Cases 
I. 386,) and it was decided that the income was that of the incum- 
bent of the efitate for the time being and not that of the Hindu 
undivided family. The same point came up again very recently 
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before the Madras High Court Jn the case of The Commissioner of 
Income-Tax, Madras t. Sri Bavu Swetachalapaii Bam Krishna 
Banga Bao, Baja of Bobbili and in the judgment passed on 18th 
December 1936, the Madras High Court also held that the income 
of impartible estate was that of the individual and not that of the 
Hindu undivided family. I therefore submit that the answer to 
question (2) should be that the salary has been rightly included in 
the assessment made on the petitioner as an individual for 1932-33 
and that the answer to question (3) should be that as the entire 
income of the petitioner including that from his impartible estate 
is income of an individual, super- tax was rightly calculated on 
that basis. 

8. M. Gupta, for the Commissioner of Income Tax. 

Sir Manmatha Nath Muherjee and G.G. Das, for the Assessee. 

JUDGMENT. 

WoBT, A. C. J. — This is a case stated by the Commissioner 
of Income-tax in the form of three questions. The third question 
only has been discussed before this Court and with regard to the 
other two questions they are not pressed. 

The third question is : “ In view of the facts that the Estate 
of the petitioner is an impartible Baj and the petitioner is 
governed by the law of Mitakshara and is the head of a family 
consisting of himpelf and his son and others, whether the super- 
tax in this assessment should be calculated as on a Hindu joint 
family or individual.” The Income-tax Authority has assessed 
the income of the Baja of Eanika as an individual and not as 
the income of a joint Hindu family; the particulars of the in- 
come it is not necessary to state. The facts are sufficiently 
indicated by the question itself. 

The only matter that strictly arises before us is whether cir- 
cumstances exist which would necessitate our referring this matter 
to a Full Bench as there is a decision of this Court on the point 
against the assessee.’ I refer to the decision of Sib Dawson 
MiliiBB, C.J., and Fosieb, J., Sri Baja Shiva Prasad Singh 
V. The Croton (I.Ii.B. 4 Patna, 73) in which it was decided that the 
income of the holder of an impartible Baj was to be assessed as 
the income of an individual and not as the income of the Joint 
Hindu family. This decision has been approved of by the learned 
Judges of the Madras EUgh Court in The Commissioner of Income- 
tax, Madras v. The Honourable Sri Bavu Stoetaohalapati Bama- 
krishna Banga Bao Bahadur, Baja of Bobbili (I.D.B 1937 Mad. 
797) in which reference was made also to the decision of this 
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Court in Commissioner of Income Tax, Bihar asid Orissa v. Maha- 
rajdhiraja Kumar Bisheswar Singh (l.L.B. 14 Fat. 785) a case on 
which Sir Manmatha Nath Mukherji relies for his contention that 
the earlier decision of this Court has in effect been overruled. The 
case to which I have just made reference was a case in which an 
allowance was made by the Maharajdhitaja to his younger brother 
of Bs. 48,000 per annum and the question arose whether the sum 
was received by the younger brother as a member of the Hindu un- 
divided family within the meaning of Section 14 sub-section (1) of 
the Income Tax Act? It was decided that it was. Sir Owen 
Beasley pointed out in the Madras Case to which I have referred 
in making reference to this later decision of our Court that the 
fact that the allowance was paid out of the joint family property 
was not controverted in that case ; and as stated in the leading' 
Judgment, the Court had not to consider the nature of the in- 
come from the impartible estate in the hands of the holder. 
It would be impossible to say that Aoabwala, J., who delivered 
the leading Judgment in the case reported in the Fourteenth 
Volume of the Patna Series, has considered the question of the 
nature of the income in the hands of the holder of the impartible 
estate. Had it been otherwise, it certainly would have had a 
direct bearing upon the decision in the Fourth Volume of the 
Patna series to which I have made reference and which is, as 1 
have already indicated, binding upon this Court. The necessity 
for reference to a Full Bench does not arise, in my judgment, by 
reason of the fact that in a Divisional Court decision of the Lahore 
High Court in Krishna Kishore v. Commissioner of Income Tax, 
(I.L.B. 14 Lahore, 255) another view has been taken. The point 
is olearly concluded by the decision of this Court, and I would 
therefore answer the third question submitted to this Court in the 
following manner : — 

“ The income of the impartible Eaj in the hands of the holder 
is to be assessed on the footing that the income is the income of 
an individual and not of an undivided family”. 

The Crown is entitled to costs ; hearing fee ten gold Mohars. 

DhavIiB, J.— -I agree. 

Bef erence answered accordingly. 
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[In the Ooest oe Appeal.] 

HUGHES (INSPECTOR OP TAXES) 

V. 

BANK OP NEW ZEALAND*. 

Lobd WBiaHi, M. B., Boeeb, L. J., Gbebnb, L. J. 

December 3, 4, 7, 8, 9, 10, 1936. 

Beventjb — Income Tax — Bane Bbsidbnt in New Zealand 
— Wab Loan, India Stooe and Colonial Sboubitibs Held Be 
It — Income op London Bbanoh — Exemption op Intebest pbom 
Tax — Tbading Expenses — Bight op Deduction pbom Pbopits 
fob Assessment Ptjbposes — Income Tax Act, 1918 (8 & 9 Geo. 6 
c. 40), Sec. 46 — Sch. C, General Bnles, r. 2 (d) — Sch. D, Miscel- 
laneous Bnles, r. 7, sub-r. (2) — Pinanoe Act, 1934 (14 & 16 Geo. 6 
c. 21), Sec. 27. 

A bank registered and resident in New Zealand was assessed 
to income-tax for the year 1927-28 under Case I of Schedule D in 
the sum of £ 94,4d8 on the profits arising, from the business of its 
London branch, the assets of which included holdings of 5 per cent. 
War Loan, India Government 8 per cent. Stock, and securities of 
the Grand Trunk Pacific Railway and the Auckland Electric Power 
Board, all purchased partly out of the floating capital of the branch 
and partly ottt of moneys obtained in New Zealand, to borrow which 
a had expended £ 41,262. In the period in question, these holdings 
produced £ 78,666 interest : — Held, (i) that this interest was abso- 
lutely exempt from income-tax ; the War Loam interest under Sec- 
tion 46 of the Income-tax Act, 1918, the Indian Government Stock 
under rule 2 (d) of the General Rules applicable to Schedule 0 and 
the interest on the Colonial securities under rule 7 of the Miscel- 
laneous Rules under Schedule D; (2) that this interest was not 
taxable as trading profits under Case I of Schedule D ; (8) that 
though this interest was exempt from taxation the bank was entitled 
for purposes of assessment to include in ks trading expmses to he 
deducted from profits the sum of £ 41fi82 as expenses partieularly 
Oittributable to earning it. 

Gases referred to : 

Bbown tj. National Pbovidbnt Ihshttitioh [1921] (90 
L.J.K.B. 1009 ; 1921, 2 A,C. 222; 8 Tax Gas. 67). 

Cadbttbx Bboihebs, Ltd. «. Sinclaib [1933] (103 L.J.K.B. 
29 ; 18 Tax Gas. 167). 

[Note : This important case is referred to in several recent Indian 

cases — Ed.] 
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Do-wn V. Mbbohiston Oastlb School, Ltd. [1921] (S.O. 863; 
8 Tax OaB. 149). 

Fbt V. Salisbubx Hodbb Estatbs, Ltd. [1980] (99 L.J.K.B. 
403 ; 1930 A.O. 432 ; 16 Tax Gas. 266). 

Inland Bbvbnttb Gomhissionbbs v. Scottish Gbntbal 
Elbotbic Powbb Go. [1931] (S.G. (H.L.) 36). 

Eibeb’s Tbustbbs V . Inland Bbvbndb Gommibsionbbs [1926] 
(1927 S.O. (H.L.) 56; 11 Tax Gas. 323). 

Livbbpool London and Globb Insdbancb Go. v. Bbnnbtt 
[1913] (82 L.J.E:.B. 1221; 1913 A.G. 610; 6 Tax Gas. 327). 

Stbong & Go. op Bomsbt, Ltd. o. Woodipibld [1906] (76 
L.LE.B.864; 1906 A.G. 448; 6 Tax Gas. 216). 

Thompson e. Tbust and Loan Go. op Ganada [1932] (101 
L.J.K.B. 342 ; 1932, 1 K.B. 617 ; 16 Tax Gas. 894). 

Union Gold Stobagb Go. o. Jonbs [1924] (129 L.T. 612; 
8 Tax Gas. 726). 

Appeal from a decision of Lawrence, J. 

The Bank of New Zealand was registered and resident in the 
Dominion, where it had its head office. It had a branch office in 
London and was assessable to income-tax under Schedule D, Case I 
on profits arising from trade exercised there. 

The branch held among its assets in the year 1927-28 holdings 
of 6 per cent. War Loan, India Government 3 per cent. Stock 
and the securities of two Golonial companies ; the Grand Trunk 
Pacific Bailway and the Auckland Electric Power Board. The 
interest received was £ 76,621 on the War Loau, £ 1,600 on the 
India Government Stock, .£ 412 from the railway, and £ 1,028 
from the power board, and all was included in the trading receipts 
in the profit and loss account of the branch. The War Loan 
interest was paid without deduction of tax and was not assessed to 
tax under Schedule D, Gase III, r. 1 (f). The interest on the other 
securities was taxed by dedootion in the ordinary way, but was 
repaid to the bank on the ground that tfie bank was not resident 
/in the United Kingdom, but without prejudice to any of the ques- 
tions raised on the appeal. A great part pf the floating capital used 
by the bank in its tradii^ at its London branch represented reiin- 
bqraempnt to it of mqney paid out by it in Ijfev Zealand to cus- 
tomers there under various operations. During the year in ques- 
tipn^ on ^e average pf weekly balances, the London branch was 
indebted to the head office to the extend of £ 7,099,604. It was 
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agreed that of this £ 3,520,290 could properly be regarded as form- 
ing part of the oircnlating capital need by the bank in its London 
branch and derived from money borrowed by the bank in New 
Zealand, as distingoished from its share capital and reserves. The 
money used by the bank at the London branch came from inter- 
national banking bnsiness, as well as from direct remittances from 
the Dominion. The branch collected larger amounts than it paid 
to the head office and used the balances in the ordinary course of 
banking bnsiness. 

The Crown admitted that the bank in computing its liability, 
to income-tax could deduct, besides the general expenses of the 
London office, a proportion of the interest paid by it on money 
borrowed in New Zealand and of the general expenses of the head 
office there, as representing the cost of obtaining the money 
by the use of which the London trading receipts were earn- 
ed, the amount to be deducted being agreed,* subject to the 
questions (1) whether if the interest on the securities already 
described were excluded from the trading receipts brought into 
computation any deduction should be allowed for. obtaining the 
money by the use of which it had been earned, and (2) whether 
a further allowance should be made in addition to the interest and 
expenses admitted by the Grown, on the ground that part of the 
profits in the account of the London branch Ought not to be 
treated as profits of a trade exercised in London in view of the 
operations of the Dominion head office in obtaining the money 
used in London. The branch accounts fox the relevant year 
showed a balance of profit of £ 116,023, after debiting £ 112,868 
for interest and expenses paid in the Dominion in respect of money 
borrowed there and used at the London branch. This item in- 
cluded £ 41,262 in respect of money borrowed in the Dominion 
and used to purchase the securities already described. The Crown 
admitted the £ 112,868 as a deduction for expenditure by the bank 
if interest amounting to £ 78,556 on those securities were includ- 
ed in the computation of the bank’s liability under Schedule D, 
Case I, and contended that the assessment should be amended to 
the profit balance of £ 116,028. If the gross amount of the 
interest were excluded, without any diminution of the expenses 
allowed to be deducted, ihe assessable profit was £ 37,467. Alter- 
natively, the Grown contended that if the interest on those 
securities were excluded, the interest of £ 41,262, paid in respect 
of money invested in them, should be excluded from the expenses 
deducted, making the assessable profit £ 78,729. The bank claimed 
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a farther dednction from the London branch profits, on the ground 
that part should be attributed to New Zealand. 

It was contended on its behalf that (a) that the Income-tax 
Act, 1918, Section 46 (1), exempted the 5 per cent. War Loan 
interest from income-tax ; (&) the Q-eneral Bales applicable to 
Schedule 0, r. 2 (d) exempted the India Government Stock interest 
and the Miscellaneous Buies applicable to Schedule L, r. 7 (2) 
exempted the interest on the Colonial securities ; (e) that these 
exemptions were absolute and these interests could not be taxed 
indirectly as trading receipts under Schedule D; (d) that in 
reaching the balance of the profits of its trade in London for the 
purposes of assessment under Schedule D, Case I, the bank was 
entitled to deduct all expenses incurred in earning them, without 
regard to the taxation or exemption of any item ; (e) that the whole 
cost of obtaining the money used in earning the profits of the 
London trade 'Should be deducted in computing liability under 
Schedule D, Case I; (/) that part of the profits of the London 
branch was attributable to the bank’s operation in New Zealand 
and should be excluded for purposes of assessment. 

The Crown contended (a) that the interest on the exempted 
securities was part of the trading receipts of trade exercised in the 
United Kingdom and should be included in computation for assess* 
ment under Schedule D, Case 1 ; (b) that the Income-tax Act, 
1918, Section 46 (1), and rule 2 (d) of the General Buies applica- 
ble to Schedule C exempted certain interest paid to persons not 
resident in the United Kingdom from charge under Schedule C or 
Schedule D, Case III, but did not exclude trading receipts from 
computation of the profits of the trade for assessment under 
Schedule D, Case I ; (c) that rule 7 of the Miscellaneous Buies 
applicable to Schedule D was machinery for assessment and collec- 
tion of tax and did not extend to the securities of the Colonial 
companies the exemption conferred by rule 2 (d) of the General 
Buies applicable to Schedule G ; (d) alternatively that if the exemp- 
tions were granted diminishing the profits, only the net profits 
derived from the specified securities should be so exempted, and 
the cost of obtaining the money used in earning the interest 
omitted from the trading receipts should not be deducted as a 
trade expense ; (s) that all the profits included in the computation 
arose from trade in the United Kingdom by the use of money in 
London and that no other deduction was allowable, save the actual 
cost of earning them ; {/) that the assessinent of S 94,448 made 



1938] HtJGHBS (INS. OF TAXBS) V. BANK OF NEW ZBALAND 


646 


on the bank should be increased to £ 116,023, or alternatively 
should be reduced to £ 71,729. 

The Oommissioners allowed the bank’s appeal from the assess* 
ment, reducing it to £ 37,467, holding that all the interest on the 
exempted securities should be excluded from profits for assess- 
ment under Schedule D, Case I. They also held that only the 
actual cost incurred in earning the trading receipts of the London 
branch could be set off against them in computing the assessable 
profits from the bank’s trade at the London branch, and that no 
further deduction could be allowed on the ground that a notional 
profit should be attributed to operations in New Zealand. Law- 
rence, J., having upheld this decision, the Grown appealed. 

The Attorney-General (Sir Donald Somervell, K. 0.), and B.P. 
Hills, for the Appellant. 

Latter, K, G., and Serimgeour, tor the Eespondent. 

Lobd Wbighi, M.B. — In this appeal the Court are all agreed 
what their decision ought to be. It is a case of importance and of 
complexity, but, as we are all agreed, I think it desirable to give 
judgment at once. The taxpayer here, the Bank of New Zealand 
— ^the respondent on this appeal — is a bank registered and resident 
in New Zealand. It carries on, and at all material times did carry 
on, its banking business in London, but not so as to be resident 
or ordinarily resident in the United Kingdom. It carries on its 
banking business at a branch office in London, and there is no 
question but that, in respect of profits arising from the trade exer- 
cised at the London branch office, it is assessable to income-tax 
under Case I of Schedule P. 

The two main questions which have to be decided are : first. 
What limitations are to be imposed upon those profits. That 
involves an investigation of certain' exemptions which, it is claim- 
ed, have to be applied in considering what are the assessable profits 
under Case I. Then there is a second main question, which arises 
in the event of the first question being decided against the 
Bevenue, and that is ; What deductions are permissible under the 
rules in order to ascertain the balance of profits and gains under 
Case I? 

There are comparatively few facts whiph I need detail. There 
is a summary or skeleton statement of the financial position of the 
bank, so far as is material for the purposes of this case — that is to 
say, a statement of the material receipts and expenses of the 
London branch. That summary of accounts refers to four sets of 
1—70 
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receipts on the credit side. The first is interest on 6 per cent. War 
Loan, amounting to £ 75,621 ; the seoond is interest on India 3 
per cent. Stock, which amounts to £ 1,600 ; then there are two 
other items which go together — one is interest on Grand Trank 
Pacific Bailway Bonds, which is £ 412, and the other is interest 
on Auckland Electric Power Board Bonds, £ 1,028. These four 
figures are the items about which the dispute centres. On the 
other side, there are set out working expenses and various other 
expenses, and a particular matter to which I must refer here is an 
item “ Interest and expenses paid in New Zealand in respect of 
money borrowed in New Zealand, and used at the London branch 
that total figure is £ 112,868 ; but we are only concerned here 
with a proportionate amount of that figure, namely, £ 41,262, 
which is said at this stage in the case to be in respect of money 
borrowed in New Zealand and used in the purchase of the above- 
mentioned assets of the London branch, namely, the securities 
mentioned in the four items of receipts, the four sets of receipts, 
to which I have already referred. The main charge here is for 
interest. The money used for the purchase of these various 
securities in London was part of the floating capital used by the 
bank in its trading at its London branch, and it is not necessary 
to consider why. It is a matter of ordinary business. As a matter 
of accounting between the two sections, between the London 
branch and the main office, the London branch was debited 
with these interest charges. They retained these moneys out 
of amounts collected, and used these balances due to the head 
office, so far as they retained them, in the ordinary course of 
their banking business, either for making loans or for purchas- 
ing bills or securities in London, the profits derived from that 
use of the money being included in the accounts of the London 
branch. One other thing 1 may mention: the four securities 
that I have already referred to are different in certain incidence 
in their character. The War Loan was dealt with by being paid 
without deduction of tax, and had not been assessed to tax at all 
so far. The interest on the India Government Stock and on the 
securities of the two Colonial companies had been taxed by deduc- 
tion in the ordinary course— that is to say, by the agents who were 
^trusted by the India Government or the various companies with 
the payment in these country of the interest on the securities. The 
tax deducted had been repaid to the bank on the ground that it was 
not resident in the United Kingdom, but without prejudice to any 
of the questions raised on the appeal. 
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The general position is this, that if the Crown sncceed on 
their claim that these four sets of secnrities are all of them liable 
to taxation under Case I of Schedule D, the interest will amount 
to £ 78,556, and that is the first main question divided into three 
branches, because different considerations apply to the three class- 
es of securities. Then, if that is decided against the Grown, a 
further point arises whether the £ 41,262, which is treated as paid 
in respect of the money invested in the securities, ought to be ex- 
cluded in ascertaining the balance of profits and gains under Case 
I of Schedule D, or whether any part of that should be so ex- 
cluded. 

The Special Commissioners and Lawbbeob, J., have both 
decided against the Crown and in favour of the taxpayer, the bank. 
I may say at once that a great many cases have been cited to this 
Court and a great many arguments have been adduced. If I do 
not refer in detail to all those cases or to all those arguments, it 
must not be thought that 1 have failed to do so out of any dis- 
respect or from any disregard of the cases and the arguments, 
which 1 have considered to the best of my ability. But it seems 
to me many of these authorities and many of these contentions do 
not really assist in coming to a conclusion on the matters before 
the Court, and I have, therefore, felt it best to decide the case, as 
far as I can, on the construction of the relevant sections and on 
the broad principles which appear to me to be necessary to be ap- 
plied in construing these sections. 

I shall deal first with the matter of the War Loan, because 
that depends on a quite different set of sections. The position is 
this : It is not denied by the Crown that the War Loan interest, 
as interest, is immune from taxation, and, therefore, cannot be 
taxed as interest either under Schedule C or under Case 111 of 
Schedule D. The exemption under the sections to which I shall 
refer in a moment is admitted, but it is said that the Grown are 
entitled to disregard the possibility of taxing under the other 
Schedules or Gases, or to disregard the immunity under the other 
Schedules, or Cases, and to fix their attention on Case I of Sche- 
dule D, and they claim that they are entitled, on any view, to tax 
under that Case. The question which arises more particularly in 
the two following classes of interest, but which also arises here 
<or perhaps arises equally in all three), is that the bank is not a 
resident, but is a trader, and, therefore, an exception which only 
applies to it as a non-resident, it is said, has no bearing at all upon 
the claim to immunity in respect of its position as a trader, bacause, 
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as is well known, the essence of liability in questions of this sort 
is that the tascpayer is carrying on a trade in this country, and 
it does not matter whether he is resident or not ; the essential 
feature is that he is trading in the country. That is under Sche- 
dule D, B. I (a) (iii)< 

It is necessary to consider what is the exemption relied on 
by the respondent here, and that is to be found as the law now 
stands in Section 46 (1) of the Income Tax Act, 1918. I ought 
perhaps to read that section as it is so important in this case. It 
seems to me to be perfectly clear. It is in these terms : “ Where 
the Treasury have before the commencement of this Act issued or 
may thereafter issue any securities which they have power to issue 
for the purpose of raising any money or any loan ” — then follow 
the material words — “ with a condition that the interest thereon 
shall not be liable to tax or super tax, so long as it. is shown, in 
manner directed by the Treasury, that the securities are in the 
beneficial ownership of persons who are not ordinarily resident in 
the United Kingdom, the interest of securities issued with such a 
condition shall be exempt accordingly.” Then in sub-section 2 
there is a provision as to the securities forming part of the invest- 
ments of a foreign insurance company. That provision I do not 
think throws any real light on the question here. There is, how- 
ever, another section to which I ought to refer, and that is Sec- 
tion 49 (2) : “ The Treasury may direct that any Exchequer bonds, 
issued under their authority during the continuance of the present 
war and a period of six months thereafter, and any securities is- 
sued under the War Loan Acts, 1914 to 1917, or any Act amend- 
ing those Acts shall be issued, or shall be deemed to have been 
issued, subject to the condition that the interest on the bonds and 
securities shall be paid without deduction of tax, and the interest 
shall be so paid accordingly, but any such interest shall be charge- 
able under Case III of Schedule D.” 1 think it is useful without 
going into the history of this particular line of legislation too 
minutely, to refer to one section in the Finance Act of 1916, 
namely. Section 47, which was reproduced in Section 46 of the 
Act of 1918, which I have just read, but be it noted that Section 
47 of the Finance (No. 2) Act, 1916, has not been repealed, and 
therefore, must be read alpng with Section 46 pf the Act of 1918. 
It is in these words : “ The Treasury may, if they think fit, during 
the oontinuahoe of the present war and a period of twelve 
mqi^ths thereafter, issue any securities which they have power tp 
issqe for the. purpose of raising any money or any loan, with a 
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conditioa that neither the capital nor the interest thereof shall be 
liable to any taxation, present or future, so long as it is shown in 
manner directed by the Treasury that the securities are in the 
beneficial ownership of persons who are neither domiciled nor 
ordinarily resident in the United Kingdom, and securities issued 
with such a condition shall be exempt accordingly.” That was 
slightly modified in Section 44 of the Finance Act, 1916, but for 
immediate purposes it is necessary, I think, only to refer to Section 
46 of the Act of 1918 in this connection. 

Section 46 is in my opinion a perfectly general exception ; the 
language is unqualified. It says that the securities are not to be 
liable to tax or super tax if the Treasury have issued them subject 
to the condition which is stated. We have been supplied with a 
copy of the prospectus issued by the Treasury dated 1917 as an 
illustration of what course is to be taken in these cases, and this is 
what it says : “ Stock and bonds of these loans and the dividends 
payable from time to time in respect thereof, will be exempt from 
all British taxation, present or future, if it is shown in the man« 
ner directed by the Treasury that they are in the beneficial owner- 
ship of a person who is neither domiciled nor ordinarily resident 
in the United Kingdom of Great Britain and Ireland. Further, 
the dividends payable from time to time in respect of stock and 
bonds of these loans will be exempt from British Income Tax, 
present or future, if it is shown in the manner directed by the 
Treasury that the stock or bonds are in the beneficial ownership 
of a person who is not ordinarily resident in the United Kingdom 
of Great Britain and Ireland, without regard to the question of 
domicile.” I do not read that as throwing any light on the cons- 
truction of Section 46, but it does seem to me to state correctly 
what Section 46 means, and to give effect to its terms. If, not- 
withstanding what I regard as the clear language of this section, 
it was construed as merely relating to interest as interest, which 
is the expression used in argument by counsel for the appellant as 
defining its meaning, with the consequence that the owner of the 
securities — ^in this case the bank— can only escape taxation if the 
tax is sought to be imposed upon him under Oase III of Schedule 
D and that he is liable to be taxed under the provisions of Case I 
of Schedule D, then it seems to me that a result is being reached 
which is quite contrary to the apparent meaning of the particular 
legislation and which, to my mind, involves the very serious 
frustration of what 1 imagine tha parties, taking the securities 
from time ta time, might be assumed; to have contemplated. The 
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section was put in in 1935, when it was undoubtedly desired to 
attract subscriptions to loans which were being put forward, as 
we well remember in those critical years of the War. It seems to 
me that it would be rather deplorable if, notwithstanding what 1 
regard as the clear language of Section 46, the owner, not being 
ordinarily resident in the United Kingdom, were still taxed on this 
War Loan as part of his trading profits, and in my view that is 
not the true construction of the section. The words of Section 46 
are not introduced in respect of any particular Schedule; they are 
quite general, and that they are quite general is made even more 
apparent when reference is made to Section 47 of the Finance 
(No. 2) Act, 1916. I see no ground at all consistent with ordinary 
principles of construction for cutting down their meaning and 
treating them as only applicable to Oase III of Schedule D, the 
Case under which by Section 49 War Loan securities were taxable, 
if they were taxable at all. If they are not taxable at all, then 
obviously they can neither be charged under Case III Schedule D 
nor under any Case of Schedule D at all. 

As I say, the matter is purely one of construction, and I do 
not think there is any authority which throws any direct light on 
a matter of this sort. A reference has been made to the case of 
Oadhwry Brothers v. Sinclair, where effect was given to an Act of 
Parliament — an old Act of 1660 — which provided in respect of a 
particular piece of land that that should be immune from every 
charge under any public tax. The question arose in a somewhat 
curious way. Oadbury Brothers, who were occupying the land in 
question as lessees for the purposes of their business, were held to 
be debarred from deducting the annual value of the land. In their 
capacity as occupiers of the land, it was claimed that they were 
entitled to deduct, in estimating their profits and gains, the annual 
value of the land which they so occupied for the purposes of their 
trade, and it was held that if they were'not allowed to do that 
they would be, as occupiers, indirectly taxed to pay a sum of 
money or otherwise charged in respect of the lands, contrary to 
the Act of Charles II, and it was held that they were entitled so to 
deduct it. It was argued that as this land was not separately as- 
sessed and charged under Schedule A, because exempted from 
taxation under the Act of Charles II, therefore the annual value 
could not be deducted under the well-known provisions of Sche- 
dule D, Case I, but that contention was rejected as involving a 
contravention of the Act giving the immunity, and, in my opinion 
equally there would be a contravention of Section 46, conatraed. 
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as I construe it, in wide terms and as a general exemption if, not- 
withstanding Section 46, the bank were taxable in respect of 
their War Loan under Schedale D, Case I, as part of their trading 
receipts. 

In my opinion the effect is that these receipts and interest 
are taken entirely out of the taxable income of the bank in this 
country. The ingenious argument of counsel for the appellant 
started with the proposition that Section 46 only related to interest 
as such and, further, praying in aid Section 49 (2), contended that 
the interest in question was transferred to Case 111 of Schedule D ; 
that the effect of Section 46 was merely to debar the Grown from 
enforcing that charge and that the Crown were therefore free to 
charge under Case I of Schedule D as part of the trading profits, 
notwithstanding the terms of Section 46, which, he said, were 
irrelevant in this connection, and he relied very strongly on the 
well-known proposition that the Grown, in certain cases, may 
elect under which Case of Schedule D — because that is all he is con- 
cerned to argue in this Court — ^they will charge the taxpayer. He 
relied on Lwerpodlf London and Globe Insurance Co. v. Bennett. 
In that case, which is very familiar, an insurance company which 
carried on businesses here and abroad had very large investments 
in foreign States, as they were required to have under the relevant 
laws of the States, as the condition of carrying on an insurance 
business there. They did not bring the interest on those invest- 
ments home to this country. They received it abroad and did not 
remit it here. Under the law as it then stood, under the Fourth 
Case of Schedule D of the Act of 1842, the duty to be charged was 
only to be computed on the full amount of the sums which had 
been or would be received in (slreat Britain in the current year 
without any deduction or abatement. What the Grown did Was 
to ignore the question of charging under Case IV, because if they 
had gone to that particular cupboard they would have found that 
the cupboard was bare ; but they decided to charge under Case I, 
and all the three Courts who tried the case decided that they were 
entitled to do so. It is sometimes put on the footing that where 
you have, as you have in Schedule B, a number of Oasesi and 
those Gases overlap, as they do in certain events and in certain, 
matters, and it is more beneficial to the Grown to proceed under 
one Case rather than under the other, the Crown can choose under 
which Case they will proceed. Fbr instance, if they proceed 
under Case 1 they will be able to tax traders who are non- 
resident but they will be bound to allow against the amount of the 
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interest in a case saeh as that in question the expenses of the busi- 
ness. The interest is part of the receipts and has to be brought 
into account and, on the other side, the expenses of the business 
will have to be brought into account. On the other hand, if they 
charge under Case IV, tax will not be subject to abatement by 
reason of expenses ; they will recover on the basis of the actual 
interest recovered. In that particular case there was the wider 
and more convincing reason that there was no taxable subject 
under Case IV but that, in my opinion, throws no light upon a 
case like the present. There was no exemption or exclusion in 
question in that case. It was simply a question of the content of 
the subject-matter of charge under Case IV. In the case now in 
question, according to my construction of Section 46 there is a 
definite exclusion from all taxation and there can be no question 
at all of taxing either under Case IH of Schedule D or under Case 
I. Whichever cupboard the Grown goes to in the circumstances 
of this case they will find it entirely bare for purposes of taxation 
so far as this War Loan is concerned. I agree, therefore, on 
this issue with the decision of the Gommissidners and the Gourt 
below. 

The next part of the case involves rather different consider- 
ations, but again it raises the same question — ^namely, whether the 
bank is exempted from taxation by the provisions of the Act in 
such a way that it cannot be taxed under any specific Schedule — 
in this case Schedule G — .because the bank is a non-resident and, 
as in the previous case, whether the Crown, notwithstanding such 
exemption as there is, are still entitled to charge under Case I of 
Schedule D oa the footing that the interest in question constitutes 
profits of a non-resident trader. The position here depends on 
the General Buies of Schedule 0. The interest of the India Stock 
in question constitutes profits payable out of the public revenue. 
There are certain rules applicable to Schedule G which define the 
content and nature of the charge. 

The first body of rules is called General Buies. I need not 
refer to No. 1, bat No. 2 is a rule relied on as embodying the ex- 
emption. It says: “No. tax shall be chargeable in respect of” 
certain items, and the first is (o) : ” The stock, dividends or in- 
terest transferred to accounts in the books of the Bank of England 
in the name of the Treasury or the National Debt Commissioners 
in pursuance of any Act of Parliament, but the Bank of England 
shall transmit to the special commissioners an account of the total 
amount thereof ’* ; and then (b ) : The “ stock, dividends or interest 
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belonging the Grown in whatever name they may stand in the 
books of the Bank of England ” : and then (c) : “ The stook, divi- 
dends or interest of any accredited minister of any foreign State 
resident in the United Kingdom The content of (a) has not 
been very precisely defined by either side, bnt it is perfectly clear 
that (5) and (c) are dealing with an absolnte exemption. Then 
comes (<2), which is material for the purposes of this case : “ No tax 
shall be chargeable in respect of — (cZ) The interest or dividends 
on any secnrities of a foreign State or a British possession which 
are payable in the United Kingdom, where it is proved to the 
satisfaction of the Commissioners of Inland Bevenne that the 
person owning the secnrities and entitled to the interest or dividends 
is not resident in the United Kingdom. . . Then there are 
other provisions which 1 may ignore, bnt I think rnle 3 ought also 
to be looked at. It is in these terms : " Any bank carrying on a 
bona fide banking business in the United Kingdom shall be reliev- 
ed, by repayment or otherwise, from tax under this Schedule in 
respect of the interest on any securities which the bank proves to 
the satisfaction of the special commissioners to represent subscrip- 
tions by the bank to any G-overnment loan issued for the purposes 
of the present war either before or after the passing of this Act, and 
the bank shall include the amount of any such interest in the com- 
putation of its profits or gains for the purpose of assessment under 
Case I of Schedule D.” That rule 3 affords a striking contrast to 
the rule which I have just read in rnle 2. In the first place it is 
limited to tax under this Schedule and, in the second place, it 
provides in terms that the amount of such interest is to be included 
in any assessment under Case I of Schedule U. 

It is contended on behalf of the bank accordingly that rnle 2 
(d) is not limited to charges under Schedule G but is general in 
the exemption which it gives and that, therefore, the same result 
follows in connection with the India Stock, namely, that the owner 
can claim an exemption if he is able to show to the satisfaction 6f 
the Commissioners of Inland Bev^nue that he is not resident in 
the United Kingdom. 

There are other rules which I may refer to, under the heading : 
“ Buies as to interest, etc., with the payment of which persons 
other than the Bank of England, the Bank of Ireland and the 
National Debt Commissioners are entrusted.” That will deal with 
oases under rule 2 (d). There are elaborate provisions dealing 
with, among other things, the way in which the tax in a case of 
this sort' has to be dealt with. In the first place, the person 
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respoQBible for collecting the tax is the person entrusted with, the 
payment of the dividends, and he is under an obligation to make 
returns to the inspectors appointed by the Gommissioners of In- 
land Bevenue, and the Special CommisBioners are to have all neces- 
sary powers to examine and check the books and accounts of divi- 
dends (rule 2), “and shall assess and charge the dividends at the 
rate of tax in force at the time of payment, but reduced by the 
amount of the exemptions (if any) allowed by them ’’ — that is by 
the Special Commissioners — “ and shall give notice of the amount 
so assessed and charged to the person entrusted with payment ” — 
that is to say the agent or nominee of the foreign or Colonial Gov- 
ernment who is the person responsible to pay the dividends on 
behalf of the person entitled thereto and pay the tax to the general 
account of the Commissioners. That in itself is in one sense 
machinery but it has this effect, that the tax is not directly .charge- 
able upon the owner of the security, but it is chargeable upon the 
person entrusted by the foreign or Colonial Government with 
the duty of paying in England the interest, and though it may be 
that anyone who is exempt from a liability to pay may have that 
exemption made effective in the returns provided by the person 
entrusted with the payment, it is not excluded and it seems to be 
recognised as proper practice that, if that procednre has in fact 
taken place, the owner may, in appropriate oases, claim a repayment 
of the tax deducted. That was done in the present case, as it is 
stated in the Case : “ The interest on the India Government Stock 
and on the securities of the two Colonial companies had been 
taxed by deduction in the ordinary course, but the tax deducted 
therefrom had been repaid to the bank on the ground that it was 
not resident in the United Kingdom, but without prejudice to any 
of the questions raised on the appeal." 

That being the general position, it is contended on behalf of 
the Grown that though this provision is effective as regards charges 
under Schedule G, it has no effect at all as regards an alternative 
claim under Schedule D, Case I, and, while counsel for the appel- 
lent has conceded in this Court, on the basis of Pry v. Salisbury 
House Estates, Ltd., that he cannot contend that the Crown has a 
right of election between Schedule G and Schedule D, yet he says 
it is not necessary so to contend in this case because under the 
terms of Case III, rule 1 (c), of Schedule D these axe “ profits on 
securities bearing interest payable out of the public revenue other 
than such as are charged under . Schedule G.’. Admitting, as he 
does, thalj the^ axe not chargeable under Schedule G, he uses that 
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Bub-rnle as bringing the matter within the pnrview of Schednle D 
and then he says that the Grown have the right of election to tax 
under Case^ 1 or Case III of Schednle D. I do not, however, 
follow that his argument is that the exemption would not also 
apply nnder Case III, and, if that be so, the onrions result would 
follow that the exemption takes the profits out of Schedule G and 
transposes them to Gase III of Schedule D, without destroying the 
exemption which would still apply, although, according to the 
argument, it is limited to Schednle C, with the only practical result 
that it gives the Grown in that event an option to a charge under 
Schedule D, Gase I. But for various reasons I cannot accept that 
argument, which appears to me to be very artificial and not well- 
founded. 

The real and final argument against the view which coun- 
sel for the appellant put forward is, however, to my mind this, 
that the exemption under Schedule G, rule 2 (<2), is an unlimited 
exemption, as unlimited as the esemption which I have already 
discussed in the case of War Loan. I think that appears from the 
mere language of Schedule G, rule 2 (d) ; but if there were any 
doubt about it I think that doubt would be resolved by the con- 
sideration that this Act is a Gonsolidation Act and that Schedule G, 
rule 2 (d), is, as I think, merely repeating the exception which 
was given for the first time to securities of this class in Section 71 
of the Finance (1909-10) Act, 1910. That exception, which is 
unlimited in language, cannot be taken as appertaining to any 
particular Schedule, except on the ground, of course, that there 
could be no charge on these particular securities except under 
Schedule G ; but the section itself, Bub-seotion 2, runs in these 
terms : “ Income tax shall not be payable in respect of the interest 
or dividends of any securities of a foreign State or a British pos- 
session which are payable in the United Kingdom, where it is 
proved to the satisfaction of the Gommissioners that the person 
owing the securities and entitled to the interest or dividends is 
not resident in the United Kingdom.” That seems to me to cover 
any question of income tax in respect of the interest or dividends 
in question. I think that the effect of that is reproduced in the 
words ” No tax shall be chargeable in respect of : (d) the interest 
or dividends on any securities of a foreign State or a British pos- 
session ”, and as I regard the exemption in Section 71 (2) as un- 
limited, so 1 construe the exemption in Schedule G, rule 2 (d), of 
the Act of 1919 as equally unlimited. The effect of the exemption 
is not changed by the mere fact that for purposes of drafting there 
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is a different arrangement and because rule 2 (d) is placed in the 
position where it is, and that, 1 think, sufficiently disposes of the 
objection and makes it unnecessary to consider any further the 
somewhat artifical suggestion that the only effect of Schedule C, 
rule 2 (d), is to remove the tax from Schedule 0 and put it into 
Schedule D. Counsel for the appellant, as I understand, has ac- 
cepted the position, so far as this Court is concerned, that there 
can be no interchange as between one Schedule and another. He 
treats that point as decided by this Court in the case of Thompson 
V. Trust and Loan Co. of Canada^ and he accepts, so far as this 
Court is concerned, the views expressed by Lord Atkin in Fry v. 
Salisbury Souse Estates Ltd. 

I should like to read a short passage from that judgment be- 
cause it is peculiarly applicable to the whole of the argument of 
the appellant’s counsel in this case. Lord Atkin said (99 L.J.K.B., 
at p. 412 ; [1930] A.G., at p. 454) : The scheme of the Income 
Tax Acts is and always has been to provide for the taxation of 
specific properties under Schedules appropriated to them, and under 
a general Schedule D to provide for the taxation of income not 
dealt with specifically.” I observe the words ” not dealt with 
specifically ”, because these taxes are dealt with specifically in 
the Act of 1918 under Schedule G and, therefore, Schedule D on 
that basis cannot apply at all. The noble and learned Lord pro- 
ceeds : ” Schedule A provides for the taxation of income derived 
from property in land : B for income derived from the occupation 
of land ; G for income derived from Government securities ; E 
for income derived from employment in the public service. It 
is unnecessary to go further back than the Income Tax Act of 
1842, the provisions of which were incorporated in every Customs 
and Inland Bevenue or Finance Act up to 1918, when the present 
Consolidation Act was passed. I need not repeat the familiar 
Schedules altered and extended by the Act of 1853. It is only 
necessary to refer to Section 100 of the Act of 1842, which defined 
the tax to be imposed under Schedule D ” and further on Lord 
Atkin quotes from Schedule D : ” ‘ The said last-mentioned duties 
shall extend to every description of property or profits which shall 
not be contained in either of the said Schedules (A), (B) or (G), and 
to every description of employment of profit not contained in 
Schedule ’. My Lords, nothing could be clearer to indicate that 
the Schedules are mutually exclusive; that the specific income 
must be assessed under the specific Schedule ; and that L is a 
r^sidn^l SQhedqle so drawn that its various Gases may carry out 
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the object so far as possible of sweeping in profits not otherwise 
taxed. For this reason no donbt the actual Schedule was drawn 
in the widest terms”. Then Lord Atkin proceeds, after quoting 
the words, “ Such language covers income from land in Schedule 
A and from Government securities in Schedule C. Its true mean* 
ing is made apparent by Section 100. Moreover, the dominance 
of each Schedule A, B, G and E over its own subject-matter is 
confirmed by reference to the sections and rules which respectively 
regulate them in the Act of 1842. They afford a complete code 
for each class of income dealing with allowances and exemptions, 
with the mode of assessment and with the officials whose duty it 
is to make the assessments. Thus under A and B the assessment 
and collection is regulated by the general Commissioners; under 
C the assessment is by Commissioners specially appointed for the 
purpose ; under E the assessment and collection are made in the 
departments or by the officers of the public corporations concern- 
ed : while under D the assessment is regulated by additional Com- 
missioners. 1 find it impossible to conceive that these various 
Commissioners had an option to encroach upon the duties of one 
another, or that the taxpayer was exposed to having his income 
freed from the restrictions and exemptions imposed by statute 
under one Schedule in order to be subject to a different set of 
restrictions and exemptions imposed by statute under another 
Schedule.” Later on. Lord Atkin said (99 L.J.E.B., at p. 418, 
[1980] A.G., at p. 4.66) : “ 1 am of opinion that income derived by 
a trading company from investments of its funds, whether tempo- 
rary or permanent, in Government securities must be taxed under 
Schedule C, and cannot for the purposes of assessment under 
Schedule D be brought into account 1 will not read any more 
of that passage, which, 1 venture to think, is of great importance 
in considering the various arguments advanced in this oaee. It is, 
I think, quite wrong to say that Schedule 0, role 2 (d), is merely 
dealing with ithe machinery of collection : not only does it contain 
an exemption, but, by its terms, it gives a right of repayment if 
necessary to a person who is not resident in the United Kingdom, 
and the various roles as to interest, and so forth, which are set 
out in the second and third sets of rules under Schedule C are 
rules which, as Lord Atkin points out, deal with substantive 
matters, namely, the imposition of the charge and the respon- 
sibility for paying the charge upon the person entrusted and 
various ancillary rights and responsibilities which flow from that 
position. 
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On this point as a whole my conolnsion is that the words of 
Schednle C, rale 2 (d), are sufficient to embody a complete and 
general exemption in respect of all taxation under the Act of 1918. 

I am, of course, in this judgment not dealing with super-tax at all, 
but with matters arising on what used to be called “ ordinary 
income-tax.” 

I pass now to the third head — namely, the question of the ' 
securities of the two Colonial companies. That raises a different 
question, because in order to deal with that case it is necessary to 
arriye at a conclusion as to the meaning of rale 7 (1) of the Miscel- 
laneous Buies applicable to Schedule D. If that construction of 
that rule is held to be of a particular nature, its effect will simply 
be to throw the income of these particular securities into the same 
class and into subjection to the same rules as I have held should 
be applied in regard to foreign and Dominion securities. Whether 
or not that is so is a matter not without difficulty, but I have come 
to the conclusion, in agreement with the Commissioners and the 
learned Judge, that rule 7 (1) has that effect, and that, therefore, 
the same conclusion applies to these securities as that which 
applies to those which 1 have last been discussing. 

There are, however, various matters to be considered in order 
to justify that conclusion. Buie 7 (1) appears, as I have indicated, 
in the body of Miscellaneous Buies, but I do not think that the 
position in which, for reasons of draftsmanship or for convenience, 
a provision appears in an Income-tax Act can in any way be 
treated as decisive of the scope and effect of the provision. I should 
like to refer to a passage from Lord Sumner’s judgment in KirW$ 
Trustees v. Inland, Revenue Commissioners. Lord Sumner was 
there dealing with the question as to the right of repayment of 
excess profits duty, and the language which had to be construed 
was this : “ Where any person has paid excess profits duty, the 
amount so paid shall be allowed as a deduction in computing the 
profits or gains of the year which included the end of the account- 
ing period in respect of which the excess profits duty has been 
paid ; but where any person has received repayment of any amount 
previously paid by him. by way of excess profits duty, the amount 
repaid shall be treated as profit for the year in which the repay- 
ment is received.” That was found in rule 4 (1) of the Buies 
applicable to Gases I and II of Schedule D of the Income-tax Act, 
1918. Lord Sumner deeding with it says this ([1927] 8. G. (H. L.), 
atp. 64; 11 Tax Gas., at pi. 332) : “ The express mandatory terms 
of the sentence show, in carefully chosen language, that ha ” (that 
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is, the person who enjoys this advantage) “ is to submit to some- 
thing by reason of his having previously enjoyed this advanrtage in 
the shape of repayment of an amount previously paid by way of 
excess profits duty. Something which is not a profit, but is only 
a money repayment ; something which may not result in a profit, 
because although trading goes on there is so great a loss on the year 
that this repayment does not make up the deficit; something which 
may not be a trading profit because trading has ceased altogether, 
nevertheless is to be treated as profit and as profit for the year 
Then Lord Sumner a little later proceeds : “ I think, therefore, 

that the word * treated ’ is an apt word to impose a charge Then 
later Lord Sumner says : “ The only difficult point in the case, I 
think, is the effect of transferring the section, which was contain- 
ed in one of the paragraphs headed ‘ Income Tax ’ in the Finance 
(No. 2) Act, 1915, into the consolidating Income Tax Act of 1918. 
The section there becomes one of the rules applicable to Sche- 
dule D ; and it has been argued, not without force that the true 
charge in the Income Tax Act is to be found in the first clause and 
that the rules are only modes of applying the charge previously 
expressed. The conclusion is drawn that this paragraph, being 
only a role, does not operate to prevent the principle of constrno- 
tion of that charge laid down in Bxpton v. National Provident 
InstittUion from applying and accordingly the repayment is taken 
out of any charging words. If, however, it is right .to hold that 
‘treated as profit’ involves chargeability as profit, then the mere fact 
that these words are words of charge additional to the charge at 
the commencement of the Schedule does not prevent them from 
being effectual as a charge or render that part of their full meaning 
surplusage. All that has tihppened is that there are two statements 
as to chargeability, and the words ' treated as profit for the year ’ 
still contain a specific charge ”. I rely on that statement involv- 
ing this, that the Court must consider the exact language and effect 
of a provision such as that now in question in rule 7 (1). Though 
the fact that the provision merely appears in one of the rules 
and not in a part of the Act which is ostensibly and specifically 
of a charging character is something which ought to be borne in 
mind, and even, to some extent, raises the presumption that 
no charge is intended, yet if the effect on the trne construction of 
the rule is that it does embody a charge, then the rule must be 
construed accordingly. Now, I think that rule 7 (1) cannot be 
construed in any other way than as imposing a charge with limita- 
tions and qualifications* 
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and Dominion seonrities, because the latter were subject to the 
special exemption under Section 71 (2) of the Finance (1909-10) 
Act, 1910, and, therefore, it is easier and simpler in a Consolida- 
tion Act like the present to construe the exemption in the Act of 
1918 as having the same effect and scope as the exemption given 
by the Act of 1910. There is certainly some force in that argu- 
ment. Prima fade, as I have already said, a Consolidation Act 
merely consolidates, and, generally speaking, ought to be construed 
so as not to change the existing law. Bnt it may change the law* 
It has to be construed according to its own language, and if its 
language can only be construed in one way, then it must be cons- 
trued as changing the law. There is every reason why all the 
provisions of Schedule C should apply to the very analogous case 
of this foreign interest intrusted to a person in the United King- 
dom. The position is identical for practical purposes with that in 
respect of the interest on foreign (^lovernment securities. Although 
1 think it is true to say that Section 71 (2) of the Finance (1909- 
10) Act, 1910, does not deal with these securities at all, still that 
may have been a eaatte omissus which the draftsman in framing 
the Consolidation Act might well have made good when the law 
was consolidated, as it was, in 1918. However that may be, I 
think that this rule ought to be construed as counsel for the res- 
pondent bank has contended, though I do not accept his argument 
that under the various provisions of the Act of 1858, and so on, it 
is possible to treat Section 71 of the Act of 1910 as extending to 
the particular securities of this character. 

There is, however, one further point which is of significance, 
and which, in my opinion, confirms the view at which I have 
arrived on the construction of the Act of 1918 and of Buie 7. In 
the Finance Act of 1924, Section 27, there is an important provi- 
sion giving a right of appeal in certain oases from the decision of 
the Commissioners of Inland Bevenue to the Special Commission- 
ers, where the taxpayer is aggrieved by the decision of the Com- 
missioners of Inland Bevenue on any question of domicil or resi- 
dence affecting him. In sub-section 3 you have this provision : 
“ This section applies to the following questions : — (a) any ques- 
tion as to qrdinaty residence arising un^ejc sub-section (1) of Sec- 
tion forty-six of the Income Tax Act, 1918 ”. That, it will be 
remembered, deals with the question which has already been dis- 
onssed in this case : the language used in the Act is ordinary 
residence Then : “ (6) any question as to domicile or ordinary 
reejdenoe arising under paragraph (a) of Buie 2 of thn Buies applir. 
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cable to Case IV of Schednle D, or ander paragragh (a) of Bnle 8 
of the Bales applicable to Oase V of Schedale D.” These 
again are exemptions in which the expression is “ domicile ” or 
“ ordinary residence Then ; “ (o) any question as to resi- 
dence arising (i) under paragraph (d) of Buie 2 of the General 
Buies applicable to Schedule G ; or ” (and this is the material 
passage) “ (ii) under Buie 7 of the Miscellaneous Buies applicable 
to Schedale D in connection with a claim for repayment of in- 
come tax made to the Commissioners of Inland Bevenue by the 
person owning the stocks, funds, shares or securities and entitled 
to the income arising therefrom, or entitled to the annuities, pen- 
sions or other annual sums, as the oase may be, and from whose 
income a deduction has been made on account of the income tax 
assessed and charged under the said Buie.” That provision (c) (ii) 
treats rule 7 as containing a provision in the terms set out. Now 
these terms which are set out are the exact terms to be fouud in 
General Bnle 2 (<f) of Schedule C, and they can only be found in 
Buie 7 of the Miscellaneous Buies under Schedule D if rule 7 has 
incorporated in virtue of the provisions of sub-section 2 the terms 
of General Buie 2 (d) of Schedule G, to which I have just referred, 
and that is exactly the conclusion that I have arrived at merely on 
the construction of the rule itself in the Act of 1918. That pro- 
vision is not merely a statutory confirmation or recognition, as it 
were, of what the construction of rule 7 was thought or intended 
to be, because under Part III of the Act it is, among other things, 
provided that “ Part II of this Act ” (that is the Part in which 
the section to which I have been referring occurs) “ shall be con- 
strued together with the Income Tax Acts ”, and therefore you 
cannot construe rule 7 without reading into it the provisions of 
this section of the Act of 1924 to which 1 have already referred. 
There is one other section in the Finance Act, 1926, which points 
to the same conclusion, and it is Section 5 of Part II of the Second 
Schedule, which says (sub-section 1) : ” Any person who is intrust- 
ed with the payment of any interest, dividends or other annual 
payments which are payable to any persons in Great Britain or 
Northern Ireland out of the public revenue of the Irish Free State 
or out of or in respect of the stocks, funds, shares or securities of 
any Irish Free State company, society, adventure or concern shall 
be relieved from the obligation imposed on him by General Buie 1 
of Schedule G and Miscellaneous Buie 7 of Schedule D to pay tax 
thereon on behalf of tho persons entitled thereto as regards any 
such interest, dividends or other annual payments in respect' of 
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Of the oases in question that have been referred to, there is 
Dow V. Merehiston Castle School, Ltd., Union Cold Storage Co. v. 
Jones, Strong d Co., ofBomsey, Ltd. v. Woodifield, and Inland 
Revenue Commissioners v. Scottish Central Electric Power Co. In 
none of these cases do I find any help for the problem now put 
before the Court. The expenses which are dealt with here by the 
Commissioners are interest on the money borrowed and used to 
purchase these particular securities, and it would be a suitable 
conclusion if that could be deducted. There are also, however, 
expenses in respect of the London overhead charges, which, as I 
gathered from the case, are also included in this figure of i641,000. 
The case for the Crown can, I think, be put most forcibly in this 
way, that this particular sum of ^78,000 odd is to be taken out of 
the trade altogether, and treated as if it had never been there 
at all. It can be put out of the computation and along with 
it the cost of earning it should also be excluded, and in that 
way the trade from both points of view would be considered 
as if there never had been any such profits at all. But 
I cannot find in the Act anywhere any provision which would 
justify any such elimination of a part of the expenses, where, as 
here, there is only one indivisible trade. It is quite different, as I 
say, from the oases tO which 1 have referred which counsel for the 
appellant has cited. , There is only one trade and we know exactly 
what are the expenses of that trade, and rule 3 (a) of the Buies 
applicable ' to Cases I and II of Schedule D provide that the ex* 
penses of the trade, if the “ money is wholly and exclusively laid 
out for the purposes of the trade’’ are to be deducted. The 
result seems to be that the Legislature in the Income Tax Acts 
has expressly provided for certain exemptions and exclusion which 
will operate when the profits of the trade are being dealt with 
under Case I of Schedule D, and has, either inadvertently or by 
design, omitted to make any corresponding provision in respect of 
any allocation or apportionment of the expenses of the trade. In 
other words, when, for the purpose of taxation under Schedule D, 
" Case I, you come to compute the profits, you have to exclude al- 
together this £ 78,000, because there is, according .to the view 
which the Court here takes, express exclusion of these profits, and 
that reduces one side of the computation, but when you come to 
the other task of ascertaining the expenses “ wholly and exclusi- 
vely laid out for the purposes of the trade”, you are faced with 
tits total <eum, and there is no provision for any apportionment, 
it may well be that that has followed from the circumstance that 



1938] HueHBs (ms. of tazbs) v. bahe nbw of zbababd 667 


these exemptions were intcodaced at a comparatively late date, and 
the effect of them was not considered in connection with rale 3. 

1 do not know how that may be, but the short resnlt is that I find 
no means, consistent with the language of the Aoi, of giving effect 
to this contention of the Grown. I think that some such provision 
ought reasonably to have been inclnded in the Act, but 1 simply 
cannot find it. I have not gone through the various complications 
which may arise in regard to assessing the profits nnder Case 1 
of Sch^ule D. I am quite content here to limit myself to the 
particular problem with which the Court is faced and to state the 
conclusion at which I have arrived. 

The result on the whole case is that, in my judgment, the 
appeal fails and ought to be dismissed with costs. 

BoMBB, L.J . — The Master of the Bolls has dealt so fully with 
the facts and the law of this case that I have very little to add. 
In the few observations I shall make I propose to deal with the 
font questions arising upon the appeal in the order in which they 
have already been dealt with by the Master of the Bolls. 

In making my observations on the first of those questions, Z 
would like to begin by a reference to the case of Liverpool, Lon- 
don and Globe Ineuranee Co. v. Bennett, because that authority, in 
my opinion, has a very direct bearing upon the first question. In 
that case the Court was confronted with the application made by 
an insurance company resident and trading here amongst whose 
assets were inclnded certain foreign securities such as are dealt 
with by Case IV of Schedule D of the Income Tax Act. The com- 
pany, however, had not received in the year of assessment any 
interest from those securities ; the interest had been allowed to 
accumulate abroad, and, that being so, nnder the Buies of Case IV 
of Schedule D, as they then stood, the company was not liable to 
direct assessment in respect of any of that interest. In those cir- 
cumstances the company sought to have excluded from a statement 
of its profits and gains in its business the interest on those securi- 
ties which had accrued to it abroad but had not been sent into this 
country, and they sought to have it excluded on the ground that 
inasmuch as they were not liable to be charged under that case. 
Case IV, in respect of that interest, so, too, they were not liable to 
be charged in respect of that interest under Case I. 

Now, if the argument of counsel tor the appellant on the first 
point is to be accepted, one would have -thought that the Court 
would have disposed of the application of the insurance company 
in a very short way. They would have said: *‘Caee IV of 
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Schedule D is dealing with interest. Case I of Schedule D is dealing 
with profits and gains of a trade — trading receipts ; what have we 
got to do with interest ? ” That is not the view they took. They 
dissected the trading receipts ; they discovered that among the 
trading receipts were those items of interest and they pointed out 
that those items of interest were dealt with by the two cases, both 
by Case 1 and by Case IV, and that the Crown had an option to 
share that interest either under Case IV, as it could, or under 
Case 1. 

Now, it is perfectly plain, 1 think, from that case that if the 
rules of Case IV had in terms excluded all such interest from all 
taxation, that interest would equally have been excluded from 
taxation as a trading receipt under Case I. It would not have 
been possible for the Grown to say : It is true it is excluded under 
Case IV, but we claim that we have the right to tax it as a trading 
receipt under Case I.” But the interest was not exempted from 
taxation by any of the rules of Case IV : it merely did not fail to 
be charged under Case IV because it did not happen to have been 
received in this country. 

Now, applying that decision to the present one, Section 46 of 
the Act of 1918 says that the interest on War Iioan shall not be 
taxed — as read the section — under any Schedule, and in my opinion 
it is impossible for the Crown to say : “ It is indeed exempted from 
taxation but only from taxation as interest and we can charge it 
as a trading receipt under Case I.” I think they are precluded 
from raising that point by the very decision in the Liverpool, 
London and Globe Case. But apart altogether from authority it 
appears to me that the words of Section 46 ate qnite plain and 
that interest on the War Loan is for all purposes of income tax 
exempt — ^in the case, of course, of the non-resident. So much for 
the first point. 

The second point arises under Schedule C, rule 2 (i), in rela- 
tion to interest on some India Stock and without any question at 
all that interest is dealt with in rule 2 of the Buies applicable to 
Schedule C. It is, within this description : “ Interest on dividends 
on any securities of a foreign State or a British Possession which 
are payable in the United Kingdom, where it is proved . . . that 
the person owning the securities and entitled to the interest or 
dividends is not resident in the United Kingdom Now, it is 
said on behalf of the Grown that the rule must be read as though 
it said : “ No tax under this Schedule shall be chargeable ”. The 
sulejp terms says, that no tax. shall be chargeable in r^jspeot of, 
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amongst other things, the interest described in snb-rnle (d). In 
my opinion there is no jastification for so gnalifying the word 
“ tax”. In rule 1 we find this : ” Tax under this Schedule”. In 
rule 3 we find the expression ” tax under this Schedule ”. Buie 2, 
in contradistinction to those two rules, says: “ No tax shall be 
chargeable ”. I should have been surprised to find that in clause 2 
this particular kind of interest was only excluded from taxation 
under Schedule G because, as has been pointed out by the Master 
of the Bolls, before the Act of 1918 such interest was excluded 
from taxation under any and every Schedule by reason of the pro* 
visions of Section 71 of the Finance (1909-10) Act, 1910, and, to 
say the least of it, it is extremely unlikely that when passing the 
consolidated statute of 1918 and introducing, as it has been intro- 
duced by a rule to Schedule C, the provisions of Section 71, the 
Legislature intended those provisions to have a more restricted 
operation than they had before. 

I now pass to the third question which, 1 agree, is rather more 
difficult. That question relates to interest on certain securities in 
a Canadian company and a New Zealand company respectively. 
That interest, again, is undoubtedly dealt with by rule 7 of the 
Miscellaneous Buies applicable to Schedule D. That rule provides 
as follows : (1) “ Where any interest, dividends, or other annual 
payments payable out of or in respect of the stocks, funds, shares 
or securities of any foreign or colonial company, society, adven- 
ture, or concern . . . are entrusted to any person in the United 
Kingdom ”, and so on : “ the same shall be assessed and charged 
to tax under this Schedule by the Special Oommissioners ”. Then 
follows paragraph 2 : “ All the provisions of Schedule 0 relating 
to the tax to be assessed and charged in respect of dividends pay- 
able out of any public revenue other than that of the United King- 
dom, and intrusted to any person ” — I leave out immaterial words 
— “for payment to any persons in the • United Kingdom shall 
extend to the tax to be assessed and charged under this fule.” 
It will be observed that the sub-section does not say : “ All the 
provisions of Schedule C relating to the assessment and charging 
of the tax ” but that all the provisions of Schedule 0 relating to 
the tax are to apply. 

1 turn back once more to rule 2 of Schedule G — rule 2 (<2). I 
have already expressed my opiuion that that rule provides for 
complete , exemption from taxation of the interest to which it 
refers. That being so, inasmuch as it is a rule relating to tax 
under Schedule G, it is one of the provisions which apply to the 
l-n 
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tax that is to be assessed and charged under rule 7 of the Miscel- 
laneous Buies applicable to Schedule B. 

It is said by counsel for the appellant that before the Act of 
1918 came into operation such infierest was not exempt in such a 
case at all because Section 71 of the Finance (1909-10) Act, 1910, 
for some reasons or other, did not extend to interest from securi- 
ties of Colonial companies. That is true. But why interest from 
Colonial companies should be placed in this respect on a different 
footing from interest from securities of foreign States I do not 
know, and I cannot help thinking that the omission of such in- 
terest from Section 71 of the Finance (1909-10) Act, 1910, was an 
oversight, and an oversight that was put right and was intended 
to be put right by the Act of 1918. I have no more to say about 
that question. 

1 now come to the fourth question, which is, 1 think, the most 
difficult of them all. Two alternative views may be taken on that 
question, views which I think I can best explain by an illustration. 
Suppose that a company — a non-resident company trading here — 
has in a particular year trading receipts amounting to £ 3,000, 
consisting of JS 1,000 from War Loan and ^9 2,000 from other 
sources, and supposing that its trading expenses, properly charge- 
able under Schedule B, Case I, amount in the year to £ 600 the 
balance of profits and gains is £ 2,400. On that sum the 
Crown would be entitled to levy tax, but it will be observed that 
of that £2,400, £ 1,600 maybe said to come from sources of re- 
venue other than the interest of War Loan and £ 800 from in- 
terest of War Loan, and when the Crown seeks to lay its hand on 
the £ 800 for the purpose of taxing it, the tax-payer may say : 
“ No. Section 46 forbids that ; therefore yon can only tax me on 
£ 1,600.” In other words, the result of Section 46 would be to 
remove from the company’s profit and loss account not the whole 
£ 1,000 intesest on War Loan, but the £ 1,000 less its proper pro- 
portion of the trading expenses of the company. That is one way 
of looking at it. The other way of looking at it involves the ap- 
plication of Section 46 at an earlier stage. The application takes 
place in this way and at this time. When the company is draw- 
ing up its profit and loss account, or somebody is drawing it up on 
its behalf, the moment that amongst the trading receipts is put 
down this £ 1,000 the company says : “ No, that must be removed 
from the account altogether having regard to Section 46 because 
by reason, of Section 46 we are, for income tax purposes, to be 
treated as being in exactly the same position as though the War 
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Loan, which we have, prodnced no income at all.” The result of 
that wonld be, of coarse, in the illastration I have given, that a 
company would be taxed under Case I merely on £ 1,400. 

Now, I confess that the first of those two alternative views 
possesses for me a certain attraction. On the other hand, the 
Master of the Bolls — and Gbeene, L.J., I understand, agrees with 
him — has taken the view that the second of those alternatives is to 
be preferred. I am not so enamoured of the first alternative as to 
differ from them. 

In the circumstances I agree with the Master of the Bolls that 
this appeal fails on all four points. 

^ G-bbbnb, L.J.— I agree. It is no disparagement to the ingenuity 
with which the argument for the Grown has been presented to say 
that to my mind at any rate it is on all four points completely 
unconvincing. 

I will say a few words of my own with regard to each of the 
four points which have arisen. * 

With regard to the first point, the question arises in this way : 
Section 46 of the Income-tax Act, 1918, provides that the interest 
of certain securities shall be exempt from tax and super-tax. The 
securities in question are securities which have been issued with a 
particular condition annexed to them, that condition being “ that 
the interest thereon shall not be liable to tax or super-tax, so long 
as it is shown, in manner directed by the Treasury, that the securi- 
ties are in the beneficial ownership of persons who are not ordi- 
narily resident in the United Kingdom ”. Now, speaking for myself, 
I find in that language a perfectly clear legislative provision that, 
so long as the securities are in the beneficial ownership indicated 
in the section, no tax is to he levied in respect of the interest upon 
them. To say, as has been said on behalf of the Grown, that the 
true effect of the section is merely that the interest is not to be 
taxed as interest but can be taxed as part of an aggilegate of profits 
of trade, appears to me to override the perfectly plain language of 
the section. It is a matter of some satisfaction that the construc- 
* tion which I consider should be placed upon the section will enable 
the perfectly clear undertaking given in the prospectus when this 
War Loan was issued to the public to be kept both in the spirit 
and in the letter. 

The second point arises under Schedule G, rule 2. The subject- 
matter with which it is concerned is interest on securities of a British 
possession, and rule 2 of Schedule 0 provides that no tax shall be 
chargeable in respect of that interest in the case of non-residents. 
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Now, it is to be observed that this particular interest has its 
proper home in Sohednle 0. Schedule G in the Schedule to which, 
in the first instance, it is quite plainly appropriate, and it is by that 
Schedule that this class of interest is in fact taxed. Now, when 
I find that the Schedule to which a class of income is appropriate 
and in which it is dealt with says, in terms, that no tax shall be 
chargeable in respect of that income in certain circumstances, I 
myself find it quite impossible to read those words as meaning 
simply “ no tax shall be chargeable under this Schedule." The fact 
that the income is by its nature income to which that Schedule is 
applicable in the first instance makes it impossible to my mind 
to read the words “ no tax shall be chargeable" with any such 
qualification upon them. When the Legislature wishes to show 
that an exemption in a Schedule is to be limited to the tax charge- 
able under that Schedule, it does so in plain terms, as indeed it has 
done in rule 8 of Schedule G. In my opinion the second point 
alio fails. 

The third point arises in this way. By rule 7 of the Miscell- 
aneous Buies to Schedule B : " All the provisions of Schedule G 
relating to the tax to be assessed and charged in respect of divi- 
dends payable out of any public revenue other than that of the 
United Kingdom " are to apply to what, for convenience, I will 
shortly call the dividends of foreign companies. I agree that it is 
sufdoient to donolude this matter to observe that the language of 
paragraph 2 of rule 7 is, as my brother Bomer has pointed out, 
to this effect, that all the provisions of Schedule G relating to the 
tax to be assessed and charged are to apply, and when I turn back 
to Schedule G and see what are the provisions relating to the tax 
to be assessed and charged, one of them is unquestionably rule 2. 
In addition to the matter of exemption which is provided for 
there, it is worth calling attention to this oiroumstance, that one 
of the provisions of that rule in Schedule G in relation to the tax 
is that which provides for the manner in which the exemption is to 
be given effect to, namely, by allowance or repayment on a claim 
being made to the Gommissioners of Inland Bevenue. For my 
part it appears to me thBt the language of rule 2, taken by itself, is 
quite sufficient to decide the question, but if the matter be examined 
a little farther this conclusion is, I think, confirmed. 

Counsel for the appellant contended that the only effect 
of paragraph 2 of rule 7 was to import a particular set of pro. 
visions relating to assessments which are headed in Schedule 
0, "Buies as to Interest, etc., with the payment of which 
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persons other than the Bank of Bngland, the Bank of Ireland 
and the National Debt Oommissioners are intrusted He 
then went on to say that under the second of those ^rnles the 
Special Oommissioners, when they are busying themselves with 
the assessment of the paying agents, can and indeed, if they have 
sufficient information, should exempt from the charge any divi- 
dends payable to what, for convenience, I call a non-resident, and 
should do that not by virtue of any express exemption collected 
from Schedule G but because by Schedule D itself the tax is limit- 
ed to non-residents. 

I have not myself heard it explained with jtegard to that last 
point why it is that the words should not be sufficient to bring 
under charge to tax dividends payable ‘to non-residents, in view 
of sub-paragraph (6) of paragraph 1 of Schedule D, in which there 
is no mention of residence at all, and Case YI. However that 
may be, the result will work out, according to counsel’s argument, 
in this way, as I understand it. The Special Oommissioners are 
assessing the paying agents. They will not — and it is common 
ground that they will not — in probably the majority of cases have 
before them the information's to the ownership of the securities 
which would enable them to give e£fect-to any exemption which 
an owner is 'entitled on the ground that he was a not-resident. 
They will, therefore, assesa the paying agent in respect of the 
amount which he is to pay over to the owner of the shares. 

Now, what is to happen ? According to counsel’s argument, 
the remedy of the taxpayer who is aggrieved by that decision is 
not a remedy which is governed by Schedule 0 at all but it is a re- 
medy based on the fact that he has been improperly assessed to 
tax or, rather, his dividend has been improperly assessed to tax 
because under Schedule D it ought never to have been assessed at 
all. Now mark what would happen. His right would apparently 
be to obtain’repayment by a petition of right and the issue of resi- 
dence or non-residence would be ’.an issue of fact to be decided^by 
the Oourt. Unless and until he has . recovered his tax it would be 
quite impossible for the Grown, while the assessment of the paying 
bank in respect of that dividend stands, to raise a fresh assessment 
against the shareholder under Oase I, because there would then 
be ''standing at one and the same time in respect of one and the 
same piece of income two assessments;;. The way it will work out, 
according to counsel’s argument, in practice would be this, that 
the assessment under Case I of the non-resident proprietor, who 
has obtained repayment, either because the Oommissioners are 
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satisfied withont litigation or as the result of litigation, would then 
fall to be revised, in order to bring into it an item of income which 
obviously could not have been brought into that assessment before 
because it had already been taxed. That would still leave this 
curious position, that there would still be on foot in respect of the 
same piece of income two assessments, because the effect of repay- 
ment to the proprietor of the tax deducted from his dividend 
would not be to revise or displace the original assessment, and 
there would be th,e anomalous position, as 'I say, of two existing 
assessments standing in respect of the same piece of income. 

I, for my part, fi.nd it impossible to suppose that that is a 
result which the Legislature was contemplating. Whether or not 
the previous legislation Had the effect of importing rule 2 (<2) of 
Schedule G by reference into the (provisions of rule 7 of the Mis- 
cellaneous Buies applicable to Schedule D 1 do not find it neces- 
sary to determine. In my judgment (that rule is quite clearly im- 
ported by the Consolidation Act of 1918, and if that be the case, 
the way the machinery will work twill be this : The assessment 
having been made upon the paying agent, the non-resident pro- 
prietor can avail himself of the machinery provided in rule 2 (d) 
of Schedule G, by proving to the satisfaction of the Commissioners 
of Inland Bevenne the fact of his non-residence and then obtain- 
ing relief by way of allowance or repayment. That that is what 
the Legislature intended is, in my opinion, made quite cleat when 
the Finance Act, 1924, is examined. Under Section 27 of that 
Act a new right of appeal to the Special Commissioners was given 

from a decision of the Commissioners of Inland Bevenne. It is 

« • 

to be observed that the right is a right to appeal from a decision. 
When the decisions with which the section deals are examined, 
omitting for the moment the one relevant to this point, it will be 
found that each and every one of them is a decision of the Com- 
missioners of Inland Bevenue under a statutory power given to 
them in the Act to decide the issue of fact, residence or non-resi- 
dence, domicil or non-domicil, as the case may be. Therefore, it 
appears to me extreniely unlikely that in such a context there will 
be found a right of appeal given — as counsel would have us cons- 
true the paragraph to which I am about to refer— not from a 
decision of the Commissioners given in the exercise of a statutory 
jurisdiction to decide a matter of fact but from some administra- 
tive refusal to repay tax which has been improperly levied. 

1 myself find it quite impossible 'to read the i|eotion in that 
way. The section is dealing with decision and decision means 
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prima facie a decision of an express character under some power to 
decide, and that power is found in each of the other oases. 

The case in question here gives a right of appeal from a deoi* 
sion of the Commissioners with regard to any questions as to resi- 
dence arising, firstly, under paragraph (cf) of rule 2 of the General 
Buies applicable to Schedule G or, secondly, under rule 7 of the 
Miscellaneous Buies applicable to Schedule D in connection with 
a claim for repayment of income-tax made to the Commissioners 
of Inland Bevenue by the person owing the stock, etc., from whose 
income a deduction has been made on account of the income-tax 
assessed and charged under the rule. That language shows, to my 
mind, as clearly as anything can show that the procedure to which 
reference is being made, and in respect of which a right of appeal 
is being given, is a procedure in which, tax having been assessed 
on and paid by the paying agent, the owner of the share then 
makes, to the Commissioners of Inland Bevenue, a claim for re- 
payment, on which claim the Commissioners of Inland Bevenue 
have under the existing legislation a power to give a decision, and 
it is from that decision that the right of appeal to the Special Com- 
missioners is granted. 

Now that exactly fits the language of rule 2, paragraph (d) of 
Schedule G because under that rule the obligation of the share- 
holder who seeks repayment is to prove the fact of non-residence 
to the satisfaction of the Commissioners of Inland Bevenue, in 
other words, they are the people who have the statutory power to 
decide that matter of fact. The manner in which the exemption is 
given effectto under that rule is by way of repayment of tax, words 
which appear again in Section 27 (3) (c) of the Act of 1924. In- 
deed, when the language is appreciated the whole matter to my 
mind fits together, both from the poitit of view of substance and 
from the point of view of machinery. It is worth observing that 
when the Legislature by Section 10 of the Income-tax Act, 1863, 
extended to this class of dividend the machinery which had pre- 
viously been applicable to the case of interest of foreign or Colonial 
Government loans, it was bound ta bring it into charge under 
Schedule D, because the language of Schedule C which is confined 
to interest payable out of public revenue would not have been apt 
to cover it, and if it was to have been brought under Schedule C, 
Schedule G would have had to be amended for that purpose. 
Schedule D was the appropriate Schedule in which to put it, but 
the Legislature, having regard to the close correspondence bet- 
ween the circumstances of the two oases, when they brought it into 
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Schedule D made it subject to the provisions of Schedule 0 with 
regard to the matters appropriate to Schedule G and that, to my 
mind, is the history of the matter. Whether or not before the 
Act of 1918 there was some gap in that correspondence is beside 
the point. In my opinion the correspondence, if it was not perfect 
before, was made perfect by the Act of 1918. 

That brings me to the last point, the question of expenses. 
The argument for the Grown on that point is of this nature, that 
in the account of a trading company made out for the purpose of 
its return under Gase I of Schedule D the interest with which we 
are concerned must, in the first instance, be brought into the ac- 
count of an item of receipt; and that the statutory provisions which 
exempt the interest from tax are to be given effect to by then 
removing altogether that item from the statement of profits and 
gains, and removing with it something which clings to it in the 
process of removal, namely, some apportioned part of the expenses 
of the company. Now I can find* no warrant whatever in the 
language of the statute to produce that result. When the statute 
says that interest is to be exempt 1 am quite unable to read it as 
meaning that in giving effect to that exemption by implication 
some repercussion'is to take place on a different provision of the 
Act altogether. It seems to me quite improper to read any such 
implication into it. Gounsel for the appellant says, and says with 
truth, that there are many oases in the working of the Act where 
it is necessary to make apportionments, and he instances as one 
the case where a non-resident company carries on business both 
in England and abroad and its accounts have to be dissected in 
order to bring in only that part of the business which is appro- 
priate for the purposes of taxation. That is perfectly true, and the 
reason why the dissection has to be made there is that the statute 
. quite clearly requires it and cannot be effective unless it is made. 
Butin this case I can find nothing in the statute which requires 
this interest to be treated, so to speak, as a trade within a trade. 
This is really what the Grown contends, that in some way this 
interest which is to be litrought into the account as an item of 
receipt is to be taken out of it with some apportioned expenses 
appropriated to it as though it were a trade by itself. If the 
Legislature had intended that, in my opinion, it should have said 
so, and 1 am quite unable to construe the language of the relevant 
exemption olauses— because the suggested result can only arise 
from an implication from those clauses or a qualification upon 
them— in the way contended for. 
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I agree that the appeal fails on all points and should be dis- 
missed with costs. 

Appeal dismissed. 

Solicitors — Solicitor of Inland Bevenue, for: the Appellant. 
Linklaters & Paines, tor the Bespondent. 


[Ir thb Lahore High Court]. 

EAJ MAL-PAHAE CHAND 

V. 

OOMMI8SIONEE OF INCOME-TAX, PUNJAB. 

Sir Jambs Addison, A. 0. J., and Din Muhammad, J. 

June 24, 1938. 

Bad Debts — Claim for Bad Debt — Claim Ebjbotbd on 
THB Ground that Dbbt Had Not Bboomb Bad — Assessment 
For Subsequent Year — Income-tax Oppiobb Disagkbbing with 
His Predecessor and Holding that Debt Had Become Bad 
Long Ago — Finality op Later Decision. 

In the assessment for the year 1984^36 the assesses claimed 
deduction of certain debts as bad debts. The Income-tax Officer 
disallowed the claim on the ground that the debts had not yet be- 
come bad and the claim_ was therefore premature. The assesses 
appealed but withdrew the appeal accepting the Income-tax Officer's ' 
decision and reserving his claim for the next assessment. In the 
assessment for 1986-86 the assesses pressed his claim but the then 
Income-tax Officer held that the debts hctd become bad in 1989-88 
and rejected the claim and his decision was upheld on appeal. On 
a reference made by the Oommissioner as directed by the High 
Court : Held thaA there was material upon which the conclusion 
arrived ai by the Income-tax authorities in the year 1985-86 could 
he based and their decision was final, [The Commissioner, however, 
offered to move the Central Board of Bevenue for permitting him 
to revise the 1984-35 assessment under Section 104 (1) ef the In- 
come-tax Manual]. 

Case referred under Section 66 (3) of the Indian Income-tax 
Act by K. G. Basak, Esq., Commissioner of Income-tax, Punjab, 
N.W.F. and Delhi Provinces, Lahore dated the 22nd April 1938, 
for orders of the PCigh Court iu the matter of the assessment of 
1-74 
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iaoome-tax on Messrs. Baj Mai-Pahar Chand of Amritsar, for the 
year 1936-86. Civil Eeference No. 6 of 1938. 

STATEMENT OF CASE. 

The sources of income are property, piece-goods business and 
share in an unregistered firm. Assessment for 1934-36 was made 
in the status of a registered firm. In the assessment for 1934-35 
the assesses claimed two bad debts of Bs. 7,128 and Bs. 2,684 in 
two accounts styled “ Eelu Mal-Dharam Chand ” and “ Belu Mal- 
Gurmukh Das ”. That year the Income-tax Officer disallowed the 
claim in respect of both the items holding it to be premature and 
remarking that the claim would be considered on its merits next 
year. Assessment order for 1934-36 is exhibit A. The assesses 
filed an appeal before the Assistant Commissioner in which one of 
the grounds was directed against the disallowance of the two 
items. On the date of hearing of the appeal the assessee, however, 
withdrew this ground in writing at the end of the grounds of 
appeal in the following terms : “Having been held premature these 
two items are withdrawn for the present for the settlement daring 
next assessment as also remarked by the learned Income-tax 
Officer ". 

Copy of the grounds of appeal with the above endorsement 
of the assessee is Exhibit B. Accordingly this ground was not 
discussed by the Assistant Commissioner in the appellate order. 
Assessment for 1936-36 was made in the status of Hindu un- 
divided family instead of a registered firm and in Civil Miscell- 
aneous No. 362 of 1397 this change in the status has been upheld 
by their Lordships. In the assessment for 1936-36 the assessee 
again claimed the two items of bad debts Bs. 7,128 and Bs. 2,684 
in the accounts of Belumal-Dharamchand and Belumal Gur- 
mukhdas, but the Income-tax Officer (now another gentleman) 
who made the assessment for 1986-36 disallowed the claim on the 
ground that the amounts had become irrecoverable long ago, 
namely, in 1932-33, and therefore they were not admissible de- 
ductions against the income of the year under assessment. The 
accounting period in question is the year ending Chet Y, 16, 1991. 
Assessment order for 1935-36 is Exhibit C. The assessee prefer- 
red an appeal. The relevant ground is Exhibit D. The Assist- 
ant Commissioner upheld the action of the Income-tax Officer. 
The relevant portion of the appellate order is Exhibit E. Being 
dissatisfied with the decision of the Assistant Oommissioner the 
assessee filed an application under Section 66 (2) before my pre- 
decessor. Copy of the application under Section 66 (2) with its 
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eoolosares is Exhibit F. My predecessor refused to refer the case 
to the Hon'ble High Court. The relevant portion of his order is 
Exhibit G. It will appear from this order that my predecessor 
came to the finding that the amount in fact did fall bad in the 
period under 1934-35 assessment and that it did not fall bad in the 
period under 1935-36 assessment and conditionally on withdrawal 
of the claim of the assessee that the debts became bad in the period 
under 1935-36 assessment, my predecessor was prepared to abate 
the demand for 1935-36 by the amount of tax on the two dis- 
puted sums at the effective rate of taxation in the 1934-36 cases. 
He was not however prepared to intervene directly in the 
1934-35 cases as they stood as that involved interference in three 
personal and one firm case out of the normal time for review. 
Not being satisfied with my predecessor’s order the assessee filed 
an application (Exhibit H) under Section 66 (3) before the Hon’ble 
High Court. 

2. Question referred. — As directed by their Lordships’ order 
dated 9th December, 1937 (Exhibit I) in Civil Miscellaneous No. 
361 of 1937, I refer the following question for the decision of 
their Lordships : — 

“ Was there any material on which the conclusion arrived at 
in the second year 1936-36, could be based in the circumstances 
mentioned above ? ”. 

3. Opinion of the Commissioner. — 1 submit that the first point 
to be determined in this case is when the two items of debt really 
became bad. In Exhibit G my predecessor after considering 
all the materials came to the conclusion that the debt had become 
bad in the period under 1934-36 assessment. This was also the 
case of the assessee in the assessment for 1934-35. A wrong 
finding by the Income-tax Officer in the assessment for 1934-36 
will not advance the date of badness of the debt when it had really 
becopoe bad in the period under 1934-36 assessment, as found by 
my predecessor on facts and as was claimed by the assessee at the 
time of the assessment for 1934-36. In my opinion therefore the 
proper course is to allow the claim in the assessment for 1934-35 
though it would involve the revision of the firm’s assessment 
and individual assessment of the three partners. As the time 
limit for revising the assessment for 1934-36 under Section 33 
had expired at the time of heating before me, I offered to move 
the Central Board of Bevenuefor allowing me to revise the assess- 
ments for 1934-86 even now under the last sentence of paragraph 
104 (i) of the Income Tax Manual, lut Mr. Eirparam Bajaj, who 
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appeared for the asseBsee, was not agreeable to snch a course. The 
assessee is obviously anxious to take advantage of llio wrong deci- 
sion of the Income-tax Officer in Iho assussmt'Ol for 1934-35 and 
press the claim of bad debts against the asRessmont for 1935-36 as 
that would give him relief at a higher rate, seeing that he has failed 
to obtain relief in respect of the statuR in the asKeRSiuont for 
1936-36. If their Lordships do not dispute! my pr.ideciissor’s had- 
ing on facts that the debts became bad in the period under 1934-35 
assessment, then I would submit that the answitr to the question 
formulated is that the assossee is not entitled to claim deduction 
on account of the debts in the asseH'unont for 1935-36. 

Eirpa Sam, for the Petitioner. 

J. N. Aggarwal, for the licspondent. 

ORDER. 

After hearing counsel wo are of opinion that thu reply to the 
question must be in the affirmative and this makes the decision of 
the income-tax authorities final. Wo art, glad, however, to note 
that the Commissioner was willing to move th(‘ Central Board of 
Bevenne to allow him to ruvisi! the assesKinentH for 1934-35 even 
now and we have no doubt that ho will btiil do so in the spocial 
circumstances of this case. Parties will boar their own costs of 
this reference. 


[Ik thb Naopub Hitm OoPitT]. 

ANWARKHAN MAHBOOiyvUAN & (50. 
n. 

COMMISSIONER OE INCOME TAX, OEN'I'KAIi PRO- 
VINCES, BEItAR & U. P. 

Niyooi and GituEii, JJ. 

July 13, 1938. 

Repkekhob — Best Judomknt A8sk88Mmnt — Api'eali Peou 
Application to Oanobl Assbssmbnt — Qubstionh JIblatinu to 
Validity op Asskssmbnt on the Mkeits cannot «k Rmpuebbd 
— Indian Income tax Act (XI op 192*2), Sections 23 (4), 27, 
66 ( 8 ). 

In an app6al from an order under Section ii7 of the Income 
tax Act refusing to cancel an assessment under Section JIS (4), the 
question whether the assessment was valid or justifiable on tJte 
merits ifces not arise and the Commissioner cannot be required to 
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state a case on questions of law relating to the merits of the assess- 
ment. If the assesses wishes to contest the assessment on the 
merits he should prefer an appeal from the order of assessment 
itself. 

Application under Section 66 (3) of the Income-tax Act pray- 
ing for an order requiring the Commissioner of Income-tax, O.P. 
and Berar, to state the case of the assessee Messrs Anwarkhan of 
Jubbulpore in Reference Case No. 6 of 1934-35. 

Miscellaneous Judicial Case No. 10 of 1935. 

ORDER. 

This is an application under Section 66 (3) of the Income-tax 
Act asking for a requisition to be sent to the Commissioner of 
Income-tax to state the case and refer it to the High Court for its 
opinion. 

2. The applicants are Bidi manufacturers who carry on their 
business under the name and style of Anwarkhan Mahboobkhan 
& Co., at Jubbulpore. For the assessment year 1931-32 they were 
assessed on a total income of Bs. 34,417 on the basis of closed 
accounts on 10th October 1931. During the progress of the assess- 
ment proceedings for the year 1932-33 it was discovered that quite 
a substantial part of the income assessable for 1931-32 had escaped 
assessment. The Income-tax Officer therefore took action under 
Section 34 and served notice on the applicant company under Sec- 
tion 22 (2) and (4) of the Income-tax Act calling upon them to 
submit a return of their income fox the year 1931-32 and also to 
produce their account books for the years 1985-86 and 1986-87. 
They did not submit the return of their income as required, plead- 
ing that no income had escaped assessment, and also failed to pro- 
duce the account books on the excuse that they had been lost. On 
evidence it was found by the Income-tax Officer that the story of 
the loss of the account books was false and he therefore made an 
assessment for the year 1931-32 on a total income of Bs. 85,827 
(as against Bs. 34,417 assessed originally) under Section 28 (4) of 
the Income-tax Act. That order was passed on 16-8-33 and a notice 
of demand was served on the applicant on 23-8-33. 

3. The applicants had two alternative remedies, either to 
prefer an appeal to the Assistant Commissioner against the fresh 
assessment under Section 28 (4) or, if they did not want to 
challenge the order on its merits, to make an application under 
Section 27 of the Income-tax Act to the Income-tax Officer to 
cancel the assessment and proceed to make a fresh assessment on 
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the ground that they were prevented by snfGicient cause from com- 
plying with the notice to make the return of income or to produce 
the necessary documents. The applicant chose the latter course 
and made an application under Section 27 of that Act to the 
Income-tax Officer on 5-9-33. In that application the applicants 
sought to raise objections to the correctness of the assessment 
made under Section 23 (4) on 16-8-33, but their objections were 
not entertained by the Income-tax Officer as will be clear from the 
following remarks in his order dated 16-12-33. “ The assessee had 

drawn my attention to the order dated 10-10-31 in his case for 
1931-32 which was passed after examination of accounts and has 
urged that it was based on facts while the ex parte order that is 
being contested is said to be based on mere suspicion and presump- 
tion. The provisions of Section 27 do not, however, provide for a 
discussion on the merits of an ex parte order but are restricted to 
a discussion on the sufficiency of cause for the default ”. He on 
enquiry, dismissed that application. Thereon the applicants pre- 
ferred an appeal to the Assistant Commissioner on 18-1-34 on 
Form A which is the prescribed form of appeal against an order 
refusing to re-open an assessment under Section 27. In that appeal 
also they sought to contest the correctness of the assessment made 
under Section 23 (4) fiut the Assistant Commissioner, as is clear 
from paragraph 8 of his order dated 29-3-34, declined to go into 
the merits of the assessment saying that he was precluded from 
considering it on the merits. As a matter of fact the applicants 
argued only two points before him, (1) that there was no default 
under Section 22 (2) in making a return of their income, and (2) 
that they were not in possession of the requited account books. 
These contentions were elaborately considered but were over- 
ruled. The applicants thereafter submitted to the ' Commissioner 
of Income-tax a combined petition under Sections 33 and 
66 (2) of the Income-tax Act wherein they contested the 
findings on issues which fell within the purview of their 
application under Section 27 as also the correctness of 
the assessment made under Section 28 (4) of the Income-tax 
Act and they asked the Income-tax Commissioner to refer the 
case to the High Court on 10 questions of law which are embodied 
in appendix A attached to the application made to this court under 
Section 66 (3) of the Income-tax Act. The Commissioner held 
that questions 2 to 5 did not arise out of the appellate order under 
Section 81 as they fell outside the pale of Section 27 of that Act 
which only concerns the sufficiency of reasons bringing about the 
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default. He therefore refused to state the case on those points 
and declined to refer them to the High Court. As to the ques- 
tions 1, 6, 7, 8, 9 and 10 he observed that they concerned the pro- 
cedure adopted by the Income-tax Officer and involved questions 
of fact pure and simple. He however in exercise of his power 
under Section 33 of the Act allowed the assessee Bs. 6,706 out of 
the court expenses which had been disallowed. 

4. Upon the application made in this court under Section 66 
(3) of the Income-tax Act it is urged that the points embodied in 
Appendix B of the application are questions of law on which the 
Income-tax Commissioner should be directed by this court to state 
the case and refer it to this court. 

6. We have carefully listened to the arguments addressed at 
some length on behalf of the applicants, but we see no ground to 
dissent from the Income-tax Commissioner that the case does not 
involve any questions of law to justify a reference to the High 
Court. I 

6. The points raised in Appendix B are no doubt points of 
law but they do not arise out of the application made by the ap- 
plicants under Section 27 of the Income-tax Act. They no doubt 
endeavoured to get a decision on those points from the Income-tax 
Officer, the Assistant Commissioner, and the Commissioner, but all 
these officers declined to entertain them as they did not and could 
not arise on the application made under Section 27 of the Income 
Tax Act. The applicants ought to have preferred an appeal against 
the Income-tax Officer’s order dated 16-8-33 which they failed to 
do within 30 days of the receipt of the notice of demand relating 
to the assessment made on 10-8-33. It is urged that although 
they failed to prefer such an appeal it was open to the Assistant 
Commissioner to treat the appeal filed on 18-1-34 as one made 
against the assessment under Section 23 (4) as well. It was no 
doubt open to the Assistant Commissioner to condone the delay 
and admit an appeal after expiration of the period of limitation if 
he was satisfied that the applicants had sufficient cause for not 
presenting their appeal within the period of 30 days, but no such 
sufficient cause was shown by the applicants, nor did the Assistant 
Commissioner condone the delay. On the other hand he made it 
perfectly clear in his order dated 16-12-33 that he would not go 
into the merits of the assessment made under Section 23 (4). The 
fact that he expressed some opinion incidentally about the points 
raised regarding that assessment cannot mean that the Assistant 
Oommissioner treated the appeal before him as one made against 
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the merits of the revised assesarafent. The Commissioner also ex- 
cluded these questions from his consideration and if he interfered 
with the assessment to a limited extent it was done under the 
. special power vested in him by Section 33 to correct a manifest 
error. 

7. Since these questions did not arise on the application 
made under Section 27 of the Income-tax Act, the Commissioner 
was right in declining to refer them to this Court. Beliance is 
placed on Bani Ghand v. The Commissioner of Income-tax, I.L.E. 
9 Lah. 464 ; Ehushi Bam v. Oommissioner of Income-tax, Punjab 
A.I.B. 1927 Lah. 288; and The Commissioner of Income-tax, 
Burma v. Dey Brothers LL.B. 14 Bang. 228 and it is urged that 
the Assistant Commissioner having considered however partially 
these questions, and the Commissioner having in fact interfered 
with the revised assessment, it should be iiold that these questions 
of law fell within the purview of the appeal to the Assistant Com- 
missioner and the application to the Commissioner. We do not 
see our way to assent to this convention in view of the fact that 
both the officers declined to entertain these questions on the ground 
that they were foreign to the issue which was actually before them. 
It is pertinent to notice that in each of the cases relied on by the 
learned counsel for the applicants, there was an appeal to the 
Assistant Commissioner against the correctness of the revised 
assessment. In this case there was no appeal preferred against 
the revised assessment, and the Assistant Comiiiissioner and the 
the Commissioner were right in not permitting the applicants to 
import these questions in an appeal to which they were not 
germane. 

8. We see no substance in this application and dismiss it 
with costs. Counsel's fees Bs. 60. 


[In the Bombay Hiqe Court]. 
COMMISSIONEB OB' INCOME-TAX, BOMBAY 

V. 

GOVINDEAM SEKSAKIA. 

Sm John Bbaumonx, O.J., and BiiAOKWebzi, J. 

March 25, 1987. 

Income — Place on Accrual — Pobbicn Exchange Busjnbbs 
— ^Assbssbb Instructing Broker in Bombay ma sale and Pub- 
chase ov Cotton at New York — Bombay Broker Placing 
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Obdbbs with New Yoke Fibm — N o Pbivitt of Cohtbaot Bet- 
ween Assessbe AND New Tobk Pibm — Pbofits, Whbthbk Aoobue 
AT Bombay ob New Yoek — Assbssabiliit — Indian Inoomb-tae 
Act (XI of 1922), Sec. 4 (1). 

The assessees were a firm trading in Bombay as iroTcers and 
in cotton and other commodities. They instructed another firm of 
broleers 8.P. d Co., who also carried on business in Bombay, to 
enter into transactions for them on the New York Exchange for the 
buying and selling of cotton. S. P. d Co. placed orders wUh brokers 
in New York for the purchase of cotton*for the assessees and other 
persons and also gave instructions to sell the cotton. The profits 
were payable to the assessees at Bombay by S. P. d Co. and simi- 
larly if the transactions resulted in loss the loss was payable by the 
assessees to S. P. d Co. at Bombay. It was found by the Commis- 
sioner that there was no privity of contract between the assessees 
and the brokers of New York and that 8. P. d Co. were dlone res- 
ponsible to the assessees. In the year of assessment {1984-85) there 
was a profit of 29,000 dollars and 8,500 dollars respectively on two 
transactions. These amounts were entered in the account of 8. P. 
d Go. as paid in cash to the assessees through the National City 
Bank of New York and were allowed by the assessees to remain in 
New York : 

Held, distinguishing OhunHiAD Mehta’s Case (1935 I.T.B. 
376) thai on the findings of the Commissioner the assessees' profits 
were derived from contract and as the contract was made in Bombay 
{whether or not the moneys were to be paid in Bombay) and resulted 
in profits, these profits accrued or arose within British India with- 
in the meaning of 8ee. 4 (I) of the Indian Income Tax Act. 

Commissioner of Income Tax, Bombay v, Chunilal Mehta 
[1985] (1935 I.T.R. 376; 37 Bom. L.E. 758) distinguished. 

Case stated by the Commissioner of Income Tax, Bombay, 
under Sec. 66 (2) of the Indian Income Tas Act (XI of 1922) : 
Civil Reference No. 18 of 1986. 

STATEMENT OF CASE. 

“ Under Section 66 (2) of the Indian Income-tax Act, XI of 
1922 (hereinafter referred to as the ** Act ”), and the instance of 
Messrs. (3'ovindram Seksaria (hereinafter referred as the “ asses- 
sees ”), I have the honour to refer to your Lordships for favour of 
decision the questions of law set out in paragraph 18 below which 
l-7t 
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have arisen out of the income-tax assessment of the assessee for 
the financial year 1934-35 ended on 31st March 1936. 

2. Facts of the Case. — The assessees who are a registered firm 
have been trading in Bombay for several years past as brokers and 
speculators in cotton, silver and other commodities. They have 
an office in Bombay and have besides income from properties, divi- 
dends, interest on securities, etc. As regards their speculation 
business, the assessees do this on their own account as well as on 
account of their constituents and they do it either direct or through 
other brokers. 

3. For the purpose of their assessment for the financial year 
1934-35, ended on 31st March 1935, the assessee put in a return of 
income under Section 22 (2) of the Act declaring therein a total 
income of Es. 6,41,121. On receipt of this return of income, the 
Income-tax Officer called for accounts under Section 23 of the Act 
and on examining them found that the assessees had not accounted 
for two sums of 29,043 dollars and 8,500 dollars equivalent res- 
pectively to Rs. 81,000 and Es. 25,376 making together the sum 
of Rs. 1,06,406 being profits earned on certain speculative business 
done through the firm of Messrs. Sarupchand Prithiraj carrying 
on business in Bombay as brokers and speculators and credited in 
the latter's books to the account of the assessees. The assessees 
stated that they did not declare this profit for taxation purposes 
as it was on account of business done at New York through the 
above firm of brokers and as it* was not actually received in Bri- 
tish India. The Income-tax Officer, however, was of opinion that 
the profit not only accrued and arose in British India but that it 
was also brought into and received in British India. He found 
that the assessees had entered into contracts in Bombay for the 
forward purchase or sale of cotton with the. firm of Messrs. Sarup- 
chand Prithiraj with the express stipulation that all profit earned 
was payable in Bombay to them by Messrs. Sarupchand Prithiraj 
and all losses incurred were to be paid to the latter by them (the 
assessee) in Bombay and that all suits regarding the transactions 
were to be instituted only in Bombay, He further found that the 
profit earned was in accordance with these conditions duly credit- 
ed to assessees’ account in the books of Messrs. Sarupchand Prithi- 
raj who had thus placed it at their disposal and that the assessees 

' actually operated upon the money by withdrawing in cash a part 
of it and ordered the rest to be invested in New York. He there- 
fore included the said sum of Es. 1,06,406 in the total income of 
the assessees and assessed them o income-tax accordingly. The 
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relevant extract fr.om tlie assessment order dated 12th August 
1934 pertaining to this item as well as the relevant extract from 
the assessment order for 1932-33 dated the 5th December 1933 
and referred to therein are annexed hereto and collectively mark- 
ed Exhibit A. 

(4) Being dissatisfied with the above assessment, the assessees 
appealed under Section 30 of the Act to the Assistant Commission- 
er of Income-tax, A Division, Bombay, by their petition of appeal 
dated 18th September 1936 (a copy of which is annexed hereto 
and marked Exhibit B) objecting to the inclusion of the above 
two items of Bs. 81,030 and 26,376 totalling Bs. 1,06,406 in the 
income liable to tax and also setting forth several other objections 
against the assessment levied by the Income-tax Officer. The 
Assistant Commissioner, after hearing the contentions on behalf 
of the assessees, rejected the claim made as regards the said item 
of Bs. 1,06,406 for reasons recorded in his order dated 18th 
November 1935 an extract from which pertaining to this item as 
well as an extract from the 1932-33 appellate order referred to 
therein are annexed hereto and collectively marked Exhibit C. 

(6) The assessees being dissatisfied with the order of the 
Assistant Commissioner, by their petition dated 10th January 
1936 (a copy of which is annexed hereto and marked Exhibit D) 
applied to me asking me either to exercise my powers under Sec- 
tion 33 of the Act and grant their claim or refer the case to the 
Honourable Court under Section 66 (2) of the Act. After hear- 
ing the assessees and making further enquiries, being unable to 
giant any relief, I beg to submit this statement of the case for 
favour of Your Lordships’ decision. 

6. Eor the convenience of the Honourable Court, I have 
summarised in the following paragraphs particulars of the asses- 
sees’ transactions which resulted in the above-mentioned profit 
of Bs. 1,06,406. They will show how this speculation business 
was actually carried on. 

7. The assesses gave an oral order in Bombay to the above- 
named firm of brokers, viz , Messrs. Sarupchand Prithiraj in Bom- 
bay and the latter thereupon, on 16th May 1933, sent a telegraphic 
discretionary order to brokers A. Nordon & Co., New York, 
to buy at market rates 1,000 bales of American cotton for March 
delivery (a copy of the telegram is annexed hereto marked Exhi- 
bit E). Accordingly, the latter purchased the l,000'bale8 on 26th 
May 1933 at 9*08 cents per lb. as will be seen from their reply 

~ telegram Exhibit E. A similar order for the purchase of another 
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1,000 bales was given by the assessees to Messrs. Sarnpchand 
Prithiraj and this was placed by the latter on 9th Jane 1933 with 
the brokers Messrs. Orvis Brothers of New York who executed 
the order for purchase on the same day at 9*64 cents per lb. ijjide 
please copies of telegrams. Exhibits F and FI). The said tele, 
grams, Exhibits F and FI, it will be noticed, really refer to the 
purchase of 2,400 bales consisting of 1,200 bales, March 1934 deli- 
very, and 1,200 bales. May 1934 delivery and out of these, Messrs. 
Sarnpchand Prithiraj allocated the purchase of a thousand bales, 
March delivery, to the assessees. The contracts with the New 
York brokers to buy were between Messrs. Sarnpchand Prithiraj 
and them and not the assessees. Thereafter, on 17th July, the 
assessees orally ordered Messrs. Sarnpchand Prithiraj to sell the 
above 2,000 bales and the latter therenpoh cabled an order to J.S. 
Bache & Go., New York, to sell these and several other bales. The 
latter replied that they had sold 1,000 March delivery bales at 
12 30 cents, 1,900 March delivery bales at 12*29 cents and 400 
January delivery bales at various other rates {vide copies of tele- 
grams annexed hereto marked Exhibits Q and Gl). Out of the 
above sales of 2,900 bales March delivery, Messrs. Sarnpchand 
Prithiraj allocated to the assesses a sale of 100 bales only at 12*30 
cents together with the 1,900 bales sold at 12*29 cents. This is 
important as though as many as 1,000 bales were sold at 12*30 
cents, Messrs. Sarnpchand Prithiraj did not pass on the whole of 
that sale at the higher price of 12*30 cents to the assessee, the 
obvious reason being that it was not in fact the assessees who 
were dealing with the New York brokers but Messrs. Sarnpchand 
Prithiraj themselves, the sales in question being effected on their 
behalf by the said New York brokers. Messrs. Sarnpchand Prithi- 
raj themselves thus operated on the New York Market and sold 
certain bales on their own account and then disposed of the sales 
amongst their constituents here as seemed best to them, giving the 
assessees the benefit, to the extent of 100 bales only, of the highest 
price realised. The net result of the transactions thus conducted 
by the assessees with Messrs. Sarnpchand Prithiraj was a profit of 
dollars 29,033.6 as worked out in the statement Exhibit H annexed 
hereto. This profit was paid by Messrs. Sarnpchand Prithiraj to 
the assessees in cash on 18th July 1933 as will be seen from the 
copy of the account of the assessees in the books of Messrs. Sarup- 
chand Prithiraj annexed hereto marked Exhibit 1. Exhibit 
J is a copy of the corresponding journal entry which runs as 
under — 
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“ Govindram Seksaria acooaat. Dollars onrreaoy account paid 
through National City Bank of New York in dollars, being profit 
on 2,000 bales of American Cotton in New York for March 1934 
delivery as per Statement No. 11067 dollars 29,048.5.” In exactly 
the same manner, 4000 more bales were purchased on 16th August 
1933 and sold on August 19th 1933, bringing in a profit of dollars 
8,500,40. Copies of telegrams sent and received as well as extracts 
from the ledger and the journal and the statement of account per- 
taining to this transaction are annexed hereto marked Exhibits K, 
El, L, LI, L2, I, M and N. 

8. A consideration of the above transactions will show that 
there was, as already indicated, no privity of contract whatever bet- 
ween the assessees and the New York brokers who recognised 
Messrs. Sarupchand Prithiraj only. It was the latter who pur- 
chased the bales from the New York brokers and passed them on 
to the assessees. For all moneys due on account of these purchase 
contracts, Messrs. Sarupchand Prithiraj were alone responsible to 
A. Norden &X)cr., and to Orvis Brothers and not the assessees. 

9. Messrs. Sarupchand Prithiraj say that all orders to buy or 
sell were given to them orally by the assessees and that owing to 
their very intimate connection with them, nothing in writing was 
ever taken. No documentary evidence, from which exact parti- 
culars as regards the orders given can be ascertained is therefore 
available. It is, however, alleged that it was the practice after the 
execution of the orders, to take confirmation of the transaction in 
a printed form from the party concerned. As regards the above 
transactions, however, no such confirmations are forthcoming, the 
reason advanced being that none were taken from the assessees 
since Messrs. Sarupchand Prithiraj had full faith in them. 

10. The above transactions were all mere forward, speculative 
transactions in which no delivery was ever taken or intended. In 
order that these contracts may be enforceable in Civil Courts, it is 
usual to note in the printed form of such contracts that actual 
delivery is contemplated. As a matter of fact, the transactions 
being all for future delivery, long before the date lor delivery 
arrives, the contracts are disposed of. If the price realised is 
greater than the one paid, the party concerned gains ; if it is less, 
he loses. 

11. As far as the above transactions are concerned, it is an 
admitted fact that Messrs. Sarupchand Prithiraj of Bombay were 
responsible to the assessees only and all profit earned was payable 
in Bombay by the latter to the assessees. It is also admitted that 
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iii was agreed that; aay dispate as regards the soatracts eatered into 
was to be adjudicated only by the High Court or the Court of Small 
Causes, Bombay, as stated above. 

12. A copy of the account of the assessees in the books of 
Sarupchand Prithiraj will be found at Exhibit I. From it, it will 
appear that on April 25 the assesses earned a profit of dollars 
5,686.20 and they withdrew the same that day in cash and they 
admit that. As regards the profit of dollars 29,043.50 for which 
credit was given to them on July 18th, 1938, they said to the Assist- 
ant Commissioner that they ordered Messrs. Sarupchand Prithiraj 
that very day to invest it in New York. Similarly as regards the 
profit of dollars 8,500.40 which was credited to their account on 
August 21, 1933, they said that they gave an order on August 28 
to invest the, same in New York. To test the truth of these state- 
ments I called for the accounts of Messrs. Sarupchand Prithiraj 
when 1 found that they have noted that the said two amounts were 
paid in cash through the National City Bank of New York on July 
18, and August 21, 1933, as will be clearly seen from Exhibit I, 
J and M. 

13. Questions for the decision of the Hononrable Court. — I 

submit for decision the following questions of law : — 

(1) In the circumstances of the case, would it be correct (a) 
to trdat the profit of dollars 29,043.50 and dollars 8,500.40 as hav- 
ing accrued or arisen in British India or (5) deem it to have so ac- 
crued or arisen, within the meaning of Section 4 (1) of the Act. 

(2) In the circumstances of the case, would it be correct to 
treat the above two items of profit* as having been received in 
British India within the meaning of above Section 4 (1) of the 
Act. 

14. Opinion of the Commissioner. — As Section 66 (2) of the Act 
requires me to give my opinion while submitting this Statement 
of the Case, I submit that the answer to both the questions should 
be in the affirmative. This case is quite different from the case 
of Mr. Chunilal B. Mehta (High Court Civil Beference No. 11 of 
1984) decided by your Lordships in March 1935. In that case, 
the assessee was dealing directly with the New York and Liverpool 
brokers. In the present case, the assessees are dealing with a firm 
of brokers and speculators »n Bombay. The real state of affairs 
as regards oases of this kind is that the assessee enters into certain 
contracts and later on disposes of them. He gains or loses accord- 
ing as he realises something more or less when the contract is dis- 
posed df. These transactions are not in reality those for actual 
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purchase or sale tale of commodities. It is only with the object 
of preventing the parties from pleading that the contracts are of a 
wagering nature that the stereotyped condition that actual deli- 
very is contemplated is always introduced in the contract form. 
As a matter of fact, no delivery is ever intended to be taken in such 
cases and in this particular case, there is no written contract even 
embodying any such condition as regards delivery nor was it ever 
taken nor could it have been contemplated. The sole object is to 
enter into contracts to purchase or sell and then dispose of them. 
Now the assessees entered into the contracts which brought them 
the above profit with Messrs. Sarupchand Prithiraj in Bombay 
and disposed of them in Bombay. The latter were alone respon- 
sible to them and they were bound to pay to the assessees the 
resulting profit in Bombay. The New York brokers did not re- 
cognise the assessees and there was no privity of contract between 
these two parties. How can the profits be said to have accrued or 
arisen in New York as the assessees allege, when they had no 
right to receive it there ? Just as they would have had to pay to 
Messrs. Sarupchand Prithiraj in Bombay any loss accruing from 
the transaction, so they had a right to receive the profit, if any, in 
Bombay and such profit can therefore only be said to have accrued 
and arisen in Bombay. Income cannot be said to have accrued 
at a particular place to an assessee unless he has a right to receive 
it there. 

15. That Messrs. Sarupchand Prithiraj were bound to pay the 
said profit in Bombay is an admitted fact. Hence, even assuming 
for a moment that it could reasonably be contended that the pro- 
fit had accrued at New York, it must surely be taken to have been 
brought to Bombay the moifient Messrs. Sarupchand Prithiraj 
credited it to the account of the assessees in their account books 
in Bombay as unless it was so brought and kept ready for payment 
on demand, it could not possibly be paid on demand made by the 
assessees. Por example, the profit of dollars 5,686 realised on 
April 26, 1933, was actually credited to the assessees* account on 
that very day and was admittedly paid in cash that day to the 
assessees. Unless it was brought to Bombay, it could not have 
been paid in Bombay. Similarly the profit of dollars 29,043.6 
was credited to the assessees* account in Bombay on 18th July 
and as under the contract made, it was to be paid in Bombay, it 
must have been brought to Bombay and kept ready for payment 
on demand the moment it was credited to the assessees’ account. 
Now Section 4 (2) of the Act lays down that profits accruing or 
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REising abroad fco a person resident in British India shall be deem- 
ed to have accrued or arisen in British India if they were received 
in or brought into British India. In this case, the profits were 
brought into British India as soon as they were made and so they 
must be deemed to have accrued or arisen in British India. Sec- 
tion 4 (1) of the Act states that the Act applies to profits which are 
deemed under the provisions of the Act to accrue or arise in 
British India. As the profit in this case is, under Section 4 (2) of 
the Act, to be deemed to havJs accrued and arisen in British India, 
Section 4 (1) must apply thereto. The assessees tell me that as 
the account is in dollars, it cannot be said that the money was 
brought here. I do not think this matters at all as, as a matter of 
fact, profit can be brought here only in dollars if it is made in 
America. Also Section 4 does not refer to profit in rupees only. 
It may be in any other currency. 

16. As regards the second question, from the extracts from 
the accounts of Messrs. Sarupchand Prithiraj annexed hereto as 
Exhibits I, J and M, it will be clear that the assessees received the 
profit in Bombay as soon as it was credited to their account in 
Bombay. As a matter of fact from the moment it was placed at 
their disposal, they must be taken to have received it. Before the 
Assistant Oommissioner, they tried to explain that they had asked 
Messrs. Sarupchand Prithiraj to invest it in New York after it was 
received in Bombay but the real meaning of such an order would 
be that the assessees received the money in Bombay and handed it 
back to Messrs. Sarupchand Prithiraj to invest it in New York. 
A man can receive money by actually putting the money into his 
pocket or keeping it at his disposal or under his control in some 
bank or with someone else. It is all, however, one and the same. 
Money is received by a person as soon as it is placed at his dis> 
posal. Moreover the actual wording of Section 4 (1) in this con- 
nection is that the “ Act applies to ail income, profits or gains 

received in British India ”. The profit in this case must un- 
doubtedly be taken to have been received in British India as soon 
as it was placed at the disposal of the assessees in their account in 
Bombay with Messrs. Sarupchand Prithiraj. The condition was 
that the profit was payable in Bombay and unless it was received 
in Bombay, it could not be payable there. Hence the question 
must be answered in the afiSirmative. 

17. A copy of your Lordships' decision may kindly be certi- 
fied to me for further action as required by Section 66 (6) of 
the Act.” 
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The Advocate General with the Government Solicitor for the 
Beferor. 

Mr. Munehi with Mr. Pettigara with Messrs. Mulla d Muila 
for the Assessee. 

JUDGMENT. 

Bbaumobt, 0. J. — This is a Befereace made by the Commis- 
sioner of Income-tax under Section 66 (2) of the Income-tax Act. 
The assessees are a firm tracing in Bombay, and they do a good 
deal of business in cotton and other commodities. The profits on 
which they have been assessed, as they say wrongly, in this case, 
were derived from certain contracts for the purchase and sale of 
cotton' placei on the New York Exchange daring the year of assess- 
ment, which 18 the year 1934-35. It was held by this Court in 
Chunilal Mehta's case, (1936) 37 Bom. 1 j.B. 758, that where a 
broker in Bombay makes profit out of contracts placed by him 
with a broker on a foreign exchange, the profits are made ont of 
the contracts which the broker on the foreign exchange carries 
through, and those profits do not accrue or arise in British India., 
But the Commissioner of Income-tax is of opinion that this case 
should be dealt with on a different footing, because the contract en- 
tered into by the assessees and the brokers was in the first instance 
entered into with brokers in Bombay, who themselves placed 
the orders on the New York Exchange. It is apparent, therefore, 
that it is important to know what were the terms of the contract 
between the assessees and the brbkers in Bombay. Unfortunately 
that contract is not in writing, and the findings of the Income-tax 
Officer are a little vague. But, at any rate, we have this to go 
upon. 'We have the fact that certain brokers in Bombay, Messrs. 
Sarnpehand Prithiruj, placed orders with brokers in New York 
for the purchase of forward cotton. The brokers in New York 
notified Messrs. Sarnpehand Prithiraj that they had carried out the 
contracts of purchase on certain terms. Then we have orders 
from Sarnpehand Prithiraj, the brokers in Bombay, direotihg cot- 
ton bales to be sold, and subsequent notification from the New 
York brokers as to the terms on which the bales had been sold. 
Then we have a statement of account delivered by Sarnpehand 
Prithiraj to the assessees dealing with the sale and purchase of 
cotton bales which formed part of the ebtton bales to which the 
orders placed by Sarnpehand Prithiraj in New York, applied. So 
that apparently Sarnpehand Prithiraj directed purchase or sale of 
bales not only for the assessees, but for other clients. There are 
I— TO 
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two statements of aoooant which are relevant, between Sarnp- 
ohand Prithiraj and the assessees. Those are Exhibit H and Ex- 
hibit N, Exhibit H shows a profit of 29,000 dollars on the sale 
and purchase of 2,000 bales of cotton for March 1934, and Exhi- 
bit N shows a profit of 8,600 dollars on 4,000 bales of cotton 
bought and sold for May 1934. It further appears from Exhibit 
J that the 29,000 odd dollars due as shown in Exhibit H was actu- 
ally paid by Sarnpcjhand Prithiraj to the assessees through the 
National City Bank of New York in dollars land the 8,500 dollars 
as appears from Exhibit M, was similarly paid in New York to the 
assessees, and the moneys have been allowed to remain in New 
York. It is plain from those transactions, which are evidenced 
by written documents, that there must have been a oontract bet- 
ween the assessees and Sarupchand Prithiraj for the purchase and 
sale of the bales in respect of which the profits were actually paid 
over to the assessees. The Income-tax Officer in dealing with the 
terms of the contract between the assessees and Sarupchand Pri- 
thiraj did so by reference to his finding for the year 1932-33 in 
respect of contracts which-seemt to have been in somewhat differ- ' 
ent terms. But I think his finding really comes to this. He 
thinks that in all probability there was a written contract between 
the assessees and Sarupchand Prithiraj, though he says that the 
parties deny that. But he says there must at any rate have been 
some contract, and if it was not in writing, it must have been 
oral, and he then obtains from Sarupchand a form of contract 
which they usually enter into,' and he assumes that the contract 
with the assessees if made orally, was upon the usual terms of 
Sarupchand Prithiraj’s contracts. I am certainly not prepared to 
say that there is no evidence on which the Income-tax Officer 
could properly arrive at that finding, which, I think, is probably 
correct. At any rate it seems to me perfectly plain from, the 
documents we have got that the assessees must have instructed 
Sarupchand Prithiraj to enter into transactions for them on the 
New York Exchange. Sarupchand Prithiraj, as 'the documents 
show, dealt directly with the brokers, and ultimately a profit is 
derived, jand, in my opinion, as between the assessees and Sarup- 
ohahd Prithiraj, the profits are derived on the contract made with 
Sarupchand Prithiraj, and the profits were actually paid on that con- 
tract, and as that contract was made in Bombay, (whether or not 
the moneys were to be paid in Bombay seems to me immaterial), 
and resulted in profits, it seems to me those profits accrued or arose 
in British India, and that the case is ^nite different from Ohunilal 
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Mehta's case, in which there was no contract mads in Bombay 
under which any profits arose or conld have arisen. The learned 
Oommissioner has referred two questions. The first one is, in the 
pircnmstances of the case, would it be correct (a) to treat the pro* 
fit of 20,048.60 dollars and 8,500.40 dollars as having accrued or 
arisen in British India or (b) to deem it to have so accrued or arisen, 
within the meaning of Section 4 (1) of the Act ? Then there is a 
second question as to whether those two items of profit should be 
treated as having been received in British India within the mean- 
ing of the above Section 4 (1) of the Act. In my opinion the ans- 
wer to Question (1) (a) should be in the affirmative, and the other 
questions do not therefore arise. Assessees to pay the costs of the 
Oommissioner of Income-tax on the Original Side scale to be tax- 
ed by the Taxing Master less Bs. 100. 

BlaokwelIi, J. — I am of the same opinion. Mr. Munshi 
for the assessees has contended that the true inference to be drawn 
from the statements in the case and from the documents is that 
the assessees were nndisclosed principals, and that they conld have 
enforced in New York against the brokers employed by Sarnpohand 
Prithiraj the contracts which those brokers made in New York. 
In my view it is impossible to say that’there was no evidence upon 
which the Oommissioner came to his conclusion that the contracts 
with the New York brokers were between Messrs. Sarnpchand 
Prithiraj and themselves and not the assessees, and that the New 
York brokers recognised Messrs. Sarnpohand Prithiraj only. If 
there was evidence upon which the Oommissioner could so hold, it 
obviously disposes of Mr. Munshi’s enbmission that the true infer- 
ence was as he suggests. That was a question of fact for the Oom- 
missioner to decide on the 'evidence before him. Moreover the 
Oommissioner states that it was an admitted fact that Messrs 
Sarnpchand Prithiraj of Bombay were responsible to the assessees 
only, that all profit earned was payable in Bombay by the latter 
to the assessees, and that it was agreed that any dispute as regards 
the contract entered into was to be adjudicated only by the High 
Oonrt or the Oonrt of Small Oanses, Bombay. Mr. Munshi has 
submitted that there was no evidence that such admissions were 
made. But we must, I think, assume that the Oommissioner of 
Income-tax certainly would not have stated that those facts were 
admitted facts unless there had been statements or evidence be- 
fore him that they were in fact admitted. Oonsequently on the 
findings of the Oommissioner it is obvious that the only profits 
’ and losses receivable and payable were receivable and payable by 



696 


IMOOMB TAX BBPOBXS 


[VOL. VI 


the assessees oat of the contracts made in Bombay by them with 
Sarapchand Prithiraj and not otherwise. On the hndings, they 
bad nothing whatever to do with the manner in which the ins- 
tructions which they gave in Bombay were carried out in New 
York. They had no right to look to the brokers in New York 
for payment of any profits in New York, and they were not liable 
to the brokers in New York for any losses incurred. On the Com- 
missioner’s finding it seems to me plain that Question (1) (a) must 
be answerd in the affirmative. In view of the answer to this 
question, I think it unnecessary to deal with the other questions. 

Befermce answered accordingly. 


[In thb Kings’s Bbnoh Division i. 

DOWN (H. M. INSPEOTOE OP TAXES) o. COMPSTON. 

liAWBENOB, J. 

March 18, 19a7. 

Casual and Non Eboukbinq Kbobipts Not Abising Out of 
Business — Pbopbssional Golfeb — Winning Pbom Bets on 
Pbtvatb Games of Golf — Whbthbb Peofits ob Gains — Assbs- 

SABILITY. 

The assesses was a professional golfer attached to a golf club. 
He habitually engaged in private gomes of golf on handicap terms, 
principally with and against amateurs, for bets of varying amounts, 
and won substantial sums for a number of yeafs : 

Held, that the gssessee’s winnings [did not arise from his em- 
ployment or vocation ; they were in no way analogous to gratuities 
for service rendered; and as there was also no organisation in the 
case to support the view that he was carrying on the bminess of bet- 
ting on the private games of golf, the winnings were not assessable 
to income-tax. 

Cases referred to: 

OooPEB V. Blakiston [1909] (6 Tax Cas. 347 ; 1909 A. C. 
104 ; 100 L.T. 61). 

Gbaham V. Gbbbn [1926] (9 Tax Cas. 309 ; 1926, 2 K. B. 37 ; 
94 L.J.K.B. 494). 

Case stated under the English Income-tax Act, 1918, Sec- 
tion 149 for the opinion of the King’s Bench Division of the High 
Court of Justice. 
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The Attorney General (Sir Donaed Somervell, K. G.) and Mr. 
Reginald P. Hills, for the Crown. 

Mr, Raymond Needham, K. G., and Mr. J. S. Scrimgeour, 
for the Aseessee. 

JUDGMENT. 

Lawbbnoe, J. — The only provision of the Income-tax Acts to 
which my attention has been drawn in this case is the Buie 
applicable to Case II of Schedule D, which provides : “ The tas 

shall extend to every employment by retainer in any character 
whatever, whether such retainer shall be annual or for 
a longer or shorter period, and to all profits and earnings of 
whatever value arising from employments”. The question is 
whether the winnings which' the Bespondent makes upon bets on 
golf matches arise out of his employment or vocation as a golf 
professional. The Case states that he has made substantial sums 
of money during a number of years by making bets on private 
games of golf which he has played during those years. The argu- 
ment for the Crown is, as I understand it, that there is«in this case 
the vocation of a golf professional, and that the winnings on bets 
on golf matches played by a golf professional are in the course of 
his vocation as a golf professional and arise out of that vocation, 
and that therefore it is not necessary to find that there ate so many 
transactions or such an organisation of these betting transactions 
as to constitute a s,eparate employment or vocation in itself ; but it 
is said that, as the Bespondent has the vocation of a golf profes- 
sional, the winnings which he makes in these matches occur in the 
course of and arise out of that vocation and are therefore taxable, 
just as much as the Easter offerings of a clergyman or the gratui- 
ties of a waiter. On the other hand, on behalf of the Bespondent 
it is contended that the winnings of the Bespondent do not in any 
true sense arise out of his vocation , they arise from the bets and 
not from his vgoatiqn as a professional golfer ; his. vocation as a 
professional golfer merely affords the opportunity for making the 
bets and does not give rise in any proper sense to the winnings 
from the bets. It was pointed out by Mr. Needham on behalf of 
the Bespondent that the argument for the Crown would have to 
go the length of saying that every receipt which Was in any way 
connected with an employment or vocation would be taxable and, 
as an illustration, he gave the possible case of a ship’s officer 
making wagers upon the run of the ship for the day. He contended 
that such a wager as that would be as closely connected wildi the 



598 


INCOME XAZ BBPOBIS 


[VOL. VI 

ship’s ofScer’s employment or vocation as are the bets which the 
Respondent makes npon his private games of golf. 

Mr. Needham also contended that these winnings cannot be 
properly looked at as gratuities for the services of the Respondent 
in playing with the people with whom he plays these private games, 
and he drew my attention to the case of Cooper v. Blakiston, (5 T.C. 
^47 at page 355) where the Lord Chancellor said : “ Where a sum 
of money is given to an incumbent substantially in respect of his 
services as incumbent, it accrues to him by reason of his office. 
Here the sum of money was given in respect of those services. 
Had it been a gift of an exceptional kind, such as a testimonial, or 
a contribution for a specific purpose, as to provide for a holiday, 
or a subscription peculiarly due to the personal qualities of the 
particular clergyman, it might not have been a voluntary payment 
for services, but a mere present ”. Mr. Needham suggested that 
that was the true rule in this matter, that it is right to look to see 
whether the alleged gratuity is substantially in respect of the set* 
vices rendered. He contended that the very disparity between the 
ordinary fae which would be paid for a professional playing a 
round of golf and the sums won upon these bets emphasised the 
distinction between a gratuity for services rendered and bets such 
as these. I may add that the distinction is still further emphasised 
by the possibility of bets involving losses. 

Mr. Needham also contended that, apart from the analogy 
between these bets and gratuities for services rendered, it was 
impossible for the Grown to sustain their argument on the view, 
which is suggested in the argument before the Commissioners, that 
the Respondent organised his effort in the acquisition of money 
through the exploitation of his skill and reputation as a profes- 
sional golfer, and he contended that there was no more organisa- 
tion by the Respondent than there was in the case of Oraham v. 
Green by the person involved in that base who made his living out 
of backing horses. 

I am in agreement with the argument which has been pre- 
sented for the Respondent and with the decision of the Commis- 
sioners in this case, and I hold that the winnings of the Respondent 
did not arise from his employment or vocation and that they are 
in no way analogous to gratuities for services rendered ; and, lastly, 
if it is necessary to look to the question of organisation, that there 
was no organisation in this case which would support the view 
that the Respondent was carrying on a business of betting on these 
private games of golf. 
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For these reasons, 1 am of opinion that the appeal must be 
dismissed with costs. 

Appeal dismissed. 


[In the Kino’s Bench Division] 

OOMMISSIONBES OP INLAND EBVENUE «. LBDGAED. 

Lawbbnoe, J. 

March 18, 1937. 

Income and Capital — Pabtnbbship — Pubohasb Monet 
Paid Fob Seabe of Deceased Pabtneb in Fibm — Patmbnts 
Based on Shabb of Pbofits fob a Number of Years After 
Death — Whether Income or Capital, 

An agreement of partnership provided that ‘the purchase 
money for the share of a deceased partner shall be such a sum of 
money as the personal representatives of the deceased partner and 
the surviving partners may agree upon and failing such agreement 
the purchase money shall be a sum equal to one half of the share 
of profits for three years commencing from the first day of the 
month immediately following the death of such partner which would 
have been payable to the deceased partner had he continued to be a 
partner' It was also provided that the decision of the auditors 
for the time being of the firm as to the amount of the purchase 
money payable was to be final and binding and no payment o,n ac- 
count of the purchase money was to be required until it had been 
ascertained unless the remaining partners were willing to make 
payment on account. One of the partners died in June 1988 and 
his legal representatives were paid £868 and £671 for the years 
ending 81st December 1988 and 81st December 1984 res- 
pectively in accordance with the latter portion of the ahovesaid 
provision. 

Held, that on the construction of the partnership agreement the 
purchase money was not a lump sum to be paid in instalments, but 
a lump sum to be paid at the end of three years when it had been 
ascertained by auditory, and the payments made were capital and 
not income. 

Gases referred to : . . 

Chadwick v. Pearl Lifb Insurance Go. [1905] (9 K.B. 607; 
74 L.J.K.B. 671 ; 98 L,T. 26 ; 21 T-L-R. 546). 

Commissioners of Inland Eevenub v. Bamsat [1935] (20 
Tax Cas. 79; 164 L.T. 141 ; 79 S.J. 987). 
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Doit v. Brown [1936] (1 All. E.R. 543 ; 164 L.T. 484). 

.Q-IiBnboig Union Fireclay Co. v. Commissioners op Inland 
Revenue [192i] (12 Tax Cas. 427). 

The Solicitor -General (Sir Terence O'Connor, K. 0.) and Mr, 
Reginald P, Hills for the Crown. 

J. S. Sorimgeour for the Assessee. 

JUDGIlfENT. 

Lawrence, J. — In this ease the question is whether the pur- 
chase money for a deceased partner’s share is capital or income for 
the purposes of the Income-tax Acts. The Special Commissioners 
have decided that the purchase money for the deceased partner’s 
share in this case was income. I regret to say that 1 find myself 
unable to agree with the Special Commissioners in this case. It 
has been laid down in the Court of Appeal in Commissioners of 
Inland Revenue v. Ramsay, that the real substance of the trans- 
action is the matter which most be considered : (20 T.C. at p. 94). 

In the agreement of the partnership, which was a partnership 
of architects, it was agreed by Clause 17 that, on the death of one 
of the partners,' “the purchase money for the share of a deceased 
partner shall be such a sum of money as the personal representa- 
tives of the deceased partner and the surviving partners may agree 
upon and failing such agreement the purchase money shall be a 
snip equal to one half of the share of profits for three years com- 
mencing from .the first day of the month immediately following 
the death of such partner which would have been payable to sneh 
deceased partner had be continued to be a partner during the said 
period of three years ”. By clause 18 it was provided : “ The 
decision of the auditors for the time being of the firm as to the 
amount of toy purchase money payable under the two preceding 
clause shall be final and binding upon all interested parties and 
no payment on account of such purchase money shall be required 
until the same shall have been actually ascertained unless the 
remaining partners ate willing to make payments on account 
thereof ”. Those are the two clauses which govern the matter in 
this case. 

It appears that the remaining partners, who were also execu- 
tors of the deceased partner, did not carry out strictly the terms 
of the partnership agreement. They did not agree, as they might 
have agreed under Clause 17, upon the purchase money of the 
share of the’ deceased partner, but they took a sum equal to one 
half of the share of the profits from the 1st July, 1933, which was 
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the first of the month after the death of the deceased partner on 
the 26th June, 1933, up to the 31st December, 1933 and they 
then took a similar share of profits from 3l8t December, 1933, 
up to the 3l8t December, 1934, and they paid over those sums to 
the personal representatives of the partner under deduction of 
income tax. 

The argument which has been presented to me on behalf of 
the Eespondents is that the true construction of this partnership 
agreement is that the purchase money for the deceased partner's 
share should be paid in three annual instalments, and that, having 
regard to the fact that there was no previously quantified or fixed 
sum, the sums which had to be paid for the deceased partner’s 
share which are to be fixed by reference to the profits of the part- 
nership for the three years following the death of the deceased 
partner are income for the purposes of the Income Tax Acts. Mr. 
Sorimgeour contends that the true constiuotion of the partner- 
ship deed is that that purchase money is to be paid in instalments, 
and that the partners did carry out the true construction of that 
agreement ; and that fact, coupled with the fact that the sums so 
to be paid were dependent upon the fluctuation of the profits of 
the partnership business, renders the sums so to be paid income 
and not capital. He relies upon the dictum of Walion, J., in 
Chadwick v. Pearl Life Insurance Company and upon Bamsay's 
case which I have already cited, in which the purchase money 
for a dentist’s business, which was there in question, was fixed 
by the agreement of sale at £16,000 and it was held that, although 
that sum was 4o be satisfied by ten annual payments of 25 per 
cent, of the net profits of the business, which obviously might be 
more or less than £15,000, those annual payments wore capital 
because they related to the previously quantified or fixed sum. Ii 
may be that there would be much force in that argument in the 
present case if the true interpretation of this partnership agree- 
ment was that the purchase money was to be paid by annual in- 
stalments out of the profits of the partnership business 'v^ithout 
quantifying the amount of the purchase money in any share or 
form. But in my judgment. that is not the true interpretation of 
the partnership agreement. 

I think that the dictum of Sooti, L.J., in the case of Doit v. 
Brown, at page 650 commenting upon the dictum of Walton, J., 
in Chadwick v. Pearl Life Insurance Company is relevant to the 
present matter. There he says after quoting Walton, J., “ ‘ The 
distinction is a fine one, and seems to depend on whether the 
1—77 
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agreement between the parties involves an obligation to pay a fixed 
gross snm’. Now, that phrase is an illustration of the danger of 
taking a particular signpost as having more meaning than that of 
mere signpost. The words ‘ fixed gross sum ’ are a phrase that 
may mislead if stated as a final test. Take a very simple case—a 
sale for a lump sum, which is to be paid ultimately by reference to 
certain subsequent considerations affecting the amount — a sort of 
arrangement that the ultimate sum payable may be higher or lower 
as the value of the property sold may turn out to be more or less, 
a perfectly natural and not uncommon transaction in the sale of 
certain types of property, particularly where goodwill is included 
in the sale. No fixed sum is there defined because the true essence 
of the transaction is that the consideration shall vary according to 
future calculations depending on certain facts. To say that, be* 
cause in that transaction the sum might so vary it was not a 
capital payment, would be an erroneous conclusion”. Similarly, 
in my judgment, it is erroneous to say in this case that this is 
not a capital payment because the purchase money for the de- 
ceased partner’s share is to be dependent upon what the profits of 
the business are for the three years succeeding the death of the 
deceased partner. It is, I think, a fairly common method of ar- 
riving at the value of a share in a business, a large part of which 
share is dependent upon goodwill, to ascertain the value of that 
share by reference to the profits of the business over a certain 
term of years. In ray judgment that is what was done in this case. 
Clause 17 simply provides for a method of valuing the deceased 
partner’s share of the business, including therein the goodwill ; 
and, as Lord Buokmaster said in Qlenhoig Union Fireclay Com- 
pany Lid. V. CommietionerB of Inland Revenue (12 T.C. 427, at 
page 463), the fact that annual profits, which are, of course, of an 
income ch'araoter, are used as the measure of the sum does not 
affect the quality of the sum which is arrived at by that method. 

I hold upon the construction of this partnership agreement 
that if was not a lump sum to be paid by instalments, but was a 
lump sum to be paid at the end of the three years, when it had 
been ascertained by the auditors. That seems to me to be clear 
upon the construction of Glauses 17 and 18, which speak through- 
out of the purchase money in the- singular, which is to be agreed 
upon by the partners, or failing agreement, is to be a sum equal to 
one half of the share of profits for the three years commencing 
from the first day of the month immediately following the death of 
such partner which is to be determined or decided by the auditors 
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for the time being, and no payment is to be required on account 
until the sum shall have been actually ascertained. In my judg- 
ment that contemplates one ascertainment of one sum, and not 
the ascertainment of three or more intstalments. I am, there- 
fore, of opinion that the payment for the deceased partner’s share 
in this case is capital and not income. 

The appeal will be allowed with costs. 

Appeal allowed. 


[Ih the Bombay Hioh Coubt.] 
COMMISSIONER OF INCOME-TAX, BOMBAY 

V. 

NEW INDIA ASSURANCE CO. LTD. 

Sib John Bbatjmont, C. J., and Eamia, J. 

March 23, 1938. 

Eobbiob Iboomb—- Ibxbbbst on Eobbion Sbobbixibs — In- 
iBBBsi Not Rbmixibb xo Bbixish India box Inobuded in 
Balanob Shbbx and in Dbxbbminino Amodnx Payable as 
Dividend xo Shabeholdebs — Whbxebb Assessable in Bbi- 
xish India — Indian Income Tax Aox (XI of 1922), Sec. 4 (1). 

The assessee, the New India Assurance Oo. Ltd., had its head 
offi.ee in Bombay and carried on the busmess of insurance in 
India and abroad. Luring the year of aeeovmt it had an income 
of Bs. 79,000 from dollar securities and 2 lacs and odd from 
sterling securities. This interest was invested outside British 
India and remained there. In the accounts of the company the 
total profits were shown at a sum of 8 lacs and odd rupees cmd in 
those total profits interest on these foreign investments was in- 
cluded. The profits were then dealt with by a declaration of divi- 
dend which absorbed nea/rly 6 lacs leaving over 2 lacs to be carried 
forward to the next year's account. It was contended on behalf 
of the Crown that though the interest on foreign investments was 
not actually remitted to British India it was received in British 
India inasmuch as the company had included it in the total pro- 
fits. shown in the balance sheet ' and had also taken it into account 
in determining the amount to be paid as dividend to shareholders. 
Held, overruling the contention of the Crown, that the interest 
was not received in British India and was not assessable to in- 
come tax under the Indian Income Tax Act. 
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The mere fact that income earned abroad hy a company re- 
gistered in India has been brought into account in ascertaining 
its profits for the year and has been taken into account also in 
determining the amount to be paid in dividend will not make the 
income taxable in British India unless it is also proved that this 
actual income has been received in India. 

Case statied under Section 66 (2) of the Indian Income Tax 
Act, 1922, by the Commissioner of Income Tax, Bombay. 

STATEMENT OF CASE. 

“ Under Section 66 (2) of the Indian Income tax Act, XI of 
1922, (hereinafter referred to as “the Act”) and at the instance 
of the New India Assurance Company Limited (hereinafter re- 
ferred to as “the assessee company”),! have the honour to submit 
for your Lordships’ decision the questions, of law, set out in 
paragraph 9 below, which have arisen out of the income tax and 
super tax assessments of the assessee company for the financial 
year 1935-36, ended on 31st March 1936. 

2. Facts of the Case. — The assessee company has its Head Office 
in Bombay and carries on fire, marine and accident insurance busi- 
ness in this country and abroad. Bor the financial year 1935-36, 
it was assessed by the Income tax Officer Companies Circle, 
Bombay, to income tax on a total income of Bs. 5,07,970 and to 
super tax on a total income of Bs. 7,80,028, the total amount of 
tax payable being Bs. 1,15,802-11-0 including the surcharge. A 
copy of the Assessment Order passed on 10th March 1936 by the 
Income Tax Officer, Companies Circle, Bombay, is annexed hereto 
and marked Exhibit A . A copy of the printed annual Beport and 
Accounts of the aseessee company for the year ended 31et March 
1935 on which the said assessment has been based is also annexed 
hereto and marked Exhibit B. It will be seen therefrom that the 
company computes separately its profit from the Eire, Marine and 
Life insurance branches of its business and takes the profit from 
each branch to a general Profit and Loss Account {vide pages 6 
and 7 of the Annual Beport Exhibit B). It has worked out a 
profit or surplus of Bs. 4,03,706-6-8 from the Eire insurance busi- 
ness and Bs. 1,13,945-14-9 from the Accident insurance business. 
Instead of taking to the general Profit and Loss Account the whole 
of these items of profit, however, it took Bs. 1,75,000 from the 
former and Bs. 90,000 from the latter to the Additional Beseive 
Account and carried to the general Profit and Loss Account only 
the balance of Bs. 2,28,706-6-8 and Bs. 23,935-14-9 xespectively 
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from the said two items. The Income tax Officer objected to the 
transfer of the said sums of Es. 1,76,000 and Es. 80,000 to the 
Additional Eeserve Accounts on the ground that the transfer of 
100 per cent, of the premium income was more than enough for 
ordinary and extraordinary risks outstanding, and that no data 
had been furnished with a view to justify what appeared to him 
an excessive provision. He therefore allowed only Es. 1,20,470 
and Es. 85,784 respectively, a provision which brought the total 
reserve in each case up to the amount of the premium income. 
Income from business is ordinarily to be computed as laid down 
in Section 10 of the Act under which no such reserves are allowed. 
In the case of insurance business, however, special rules have 
been framed by the Central Board of Eevenue under the powers 
vested in it under Section 59 of the Act. Eules 28 and 29 apply 
to fire, marine and' accident insurance business of a company 
incorporated in British India and Eule 29 under which an 
allowance on account of reserves is permissible is as under : — 

" If in the ordinary accounts of any insurance business other 
than Life Assurance, Annuity or Capital Eedemption Business, 
carried on by an Insurance Company any amount is actually 
charged against the receipts for the sole purpose of forming a 
reserve to meet outstanding liabilities or unexpired risk in res> 
pect of policies which have been issued (including risk of 
exceptional losses) and is not used for any other purpose such 
amount may be treated as expenditure incurred solely for the 
purpose of earning the profits of the business.” 

In view of the wording of the Eule, the Income tax 
Officer held that he had discretion to allow so much only on 
account of these special reserves as he thought reasonable, and 
accordingly declined to allow more than the amounts above 
mentioned. 

8. As stated above, the company carries on business not only 
in India but in other parts of the world, viz., the United States of 
America, England and Africa. The result of such business done 
outside British India is also incorporated in the bead office 
accounts and the profit or loss made in respect thereof is account' 
ed for here and tax has in fact been paid on the total income thus 
arrived at, for years past. The assessee company admits its 
liability on this account and no dispute has arisen in connection 
therewith. 

4. The separate figures supplied to the Income tax Officer by 
the Company for its United States of America and London 
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bQBioess as also m respect of interest on inyestments held there 
are as under : — 

1. American Fire Insurance business. 


Dr. Or. 

Bs. Es. 


Premium reserve at the beginning of the 

year 

Premium received during the year 


Interest received during the year 


Claims paid 

4,23,947 

Commission paid 

3,31,469 

Taxes and charges 

61,664 

Premium reserve at the end of the year 

6,78,178 

Net profit 

62,685 

Total 

16,47,983 


6,94,117 

7,74,686 

79,231 


15,47,933 


The net income of Es. 62,685 was thus dealt with in the 
accounts : — Bs. 16,646 was debited as loss to the Fire Insurance 
Account, and Es. 72,231 on account of interest was taken direct 
to the interest account and is included in the sum of Es. 4,26,212 
credited on account of interest to the general Profit and Loss 
account on page 7 of Exhibit B. 

2. London Fire Insurance business. 



Dr. 

Cr. 


Bs. 

Es. 

Premium reserve at the begnning of the year 

7,16,852 

Premiums 


17,61,262 

Interest 


2,22,216 

Claims paid 

10,70,424 


Commission paid 

6,06,825 


Taxes and charges 

21,607 


Premium reserve at the end of the year 

7,60,609 


Net profit 

2,91,076 


Total 

26,90,340 

26,90,340 


Just as in the case of the American Fire Insurance business, 
however, instead of the whole profit of Es. 2,91,075 being carried 
to the Fire account, a sum of only Bs. 68,869 was taken to that 
account, the remaining Bs. 2,22,216 on account of interest being 
taken to the interest account and being included in the above sum 
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of Bs. 4,26,212 credited on account of interest in the general 
Profit and Loss Acconnt on page 7 of the Eeport. 

5. It will thus be seen that the profit in the various branches 
which appears in the Fire, Marine, Accident, etc., accounts on 
pages 6 and 7 of Exhibit B is the profit for the total world busi- 
ness and not the business pertaining to British India alone. From 
a glance at these accounts, it will also be clear that credit is given 
in each of them on account of the estimated interest on the re- 
serves built out of profits earned in the past in that branch of 
business and premium income held in reserve. Out of the total 
interest earned on all its investments, the assessee company allo- 
cates to the Fire, Marine, etc.. Insurance accounts, certain sums 
on account of interest estimated on the reserves held in respect 
thereof and the balance is taken to the general Profit and Loss 
Account as stated above. Thus for the year in question, after 
crediting Es. 1,36,216-6-0 to the Fire Eevenue Account, Es. 
97,837-8-3 to the Marine Revenue Account, Es. 2,106 to the 
Accident Eevenue Account and Es. 98,410-13-11 to the Life 
Assurance Account, the balance of interest amounting to Es. 
4,26,212-14>0 has been credited to the general Profit and Loss 
Account on page 7 of the Report (Exhibit B). This splitting up 
of the total amount of interest earned into four separate accounts 
has, in fact, no significance as far as the computation of profit is 
concerned and the company could as well have credited the whole 
interest to the general Profit and Loss Account, or more properly 
have divided it out wholly amongst the four branches of its busi- 
ness as its assets are all held to meet liabilities on account of all 
of them combined. After adopting this method of accounting as 
regards its interest income, however, the assessee company has in 
its general Profit and Loss Account on page 7 of Exhibit B worked 
out a net profit of Bs. 8,81,822-7-10, including Bs. 2,19,822-6-9 
brought forward from the preceding year. Excluding the said 
amount, the true profits for the year would be Bs. 6,16,600-1-1 
only and as indicated on pages 4 and 5 of Exhibit B, almost the 
whole of it, vig,, Bs. 5,93,421-4-0 has been utilised in paying a 
dividend in Bombay to the shareholders. 

6. Though the profits arrived at after including the total 
interest earned in all parts of the world was distributed here in 
Bombay amongst the shareholders of the assessee company, yet at 
the time of assessment, it was further claimed before the Income 
Tax Officer that as interest to the extent of Es. 2,22.216 plus 
Es. 79,231 or Bs. 3,01,448 in all was earned on sterling and dollar 
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seoarities and was received outside British India, it should be 
esclnded from the income to be taxed. The Income tax Officer, 
however, declined to grant this claim for reasons stated in his 
Assessment Order, Exhibit A. (As regards this order, the Income 
tax Officer has subsequently explained that the word “ Proves ” in 
the sentence “ Proves that the interest realised on foreign securi* 
ties has been kept there " etc., was a mistake for the word "says”, 
ars noted by the Assistant Commissioner in hie appellate order 
hereinafter referred to.) 

7. Against the above assessment, the aseessee company ap- 
pealed to the Assistant Commissioner of Iiicome tax,B Division, 
Bombay, objecting to the Income tax Officer’s decisions as regards 
the items taken to the additional reserve accounts and the above 
item of interest. A copy of the petition of appeal is annexed here- 
to and marked Exhibit C. The Assistant Commissioner, after 
hearing the appeal, considered the assessment levied by the In- 
come tax Officer to be in order and confirmed it. A copy of his 
order passed under Section 31 of the Act is annexed hereto and 
marked Exhibit D. 

8. Being dissatisfied with this decision, the company has 
submitted to me a petition requesting me to refer the case under 
Section 66 (2) of the Act to this Honourable Court. A copy of the 
said petition is annexed hereto, marked Exhibit E. The follow- 
ing questions have been raised in that petition : — 

" 1. Whether the disallowance made by the Income tax 
Officer and by the Assistant Commissioner from the additional 
reserves in the Eire Insurance Account and Accident Insurance 
Account beyond 100 per cent, of the premium are valid and justi- 
fied in law. 

2. Whether the additional reserves taken into the above 
accounts by the company are not allowable in full under Buie 29 
of the Buies made under the Act. 

3. Whether the sum of Bs. 3,01,448 representing income 
outside British India on investments, which was held outside 
British India is liable to assessment under the Indian Income 
tax Act.” 

As regards questions 1 and 2, the Assistant Commissioner’s 
finding is that as in Buie 29 of the Income tax Buies the word 
used is " may ” and not " shall ”, the Income tax Officer had dis- 
cretion to allow a reasonable amount only and I too being of the 
same opinion, gave an appointment to the Solicitors for the asses- 
sSe company and requested them to state whether they wanted 
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this Hononrable Court to decide the question whether the word 
“ may ” in the said Rule 29 should be interpreted as meaning 
“shall”. They said, however, that they did not want to go so far. 
If the word “ may ’’ is not to be interpreted as meaning “ shall ”, 
it follows that the Income tax Officer has discretion in the matter 
and in that case, the question which arises is one pertaining to 
the quantum of a reasonable allowance on account of additional 
reserves and that is a question of fact. It would therefore appear 
that I have no authority to refer tbe said questions to the Honour- 
able Court. As regards the third question, the statement therein 
contained that the income referred to was held outside British 
India seems intended to suggest that such income was never re- 
ceived in British India. That is, in my opinion, not correct nor 
is it in accordance with the Assistant Commissioner’s finding of 
fact. Hence the question as framed cannot be referred. The 
assessee company has, how ever,' in its petition left it to me lo re- 
fer such questions as may appear to me to arise in the case. 
Hence I refer the questions mentioned in the following paragraph. 

9. Questions of Law for Decision By the Honourable Court — I 
submit the following questions for decision of the Honourable 
Court : — 

“1. Whether the two sums of Rs. 79,231-10-0 and 
Rs. 2,22,216-9-6, being interest accruing without British India 
on dollar securities and sterling securities respectively, were in 
the circumstances of the case received in, or brought into British 
India ; 

2. Whether, if so, the assessee company is liable to be as- 
sessed in respect thereof.”. 

10. Opinion of the Commissioner. — As Sec. 66 (2) of the Act 
requires me to give my opinion while submitting this statement 
of the Case, I beg to invite attention to pages 4 and 5 of tbe An- 
nual lleport of the Company, Exhibit B, in which under tbe head 
“ Profit and Loss ” the Directors state as under : — 

“ The approximate Interest earned by the Revenue Accounts 
has been credited to those Accounts. The remaining interest, 
plus transfer fees and exchange adjustments amount to 
Rs. 4,41,861-12-9. An amount of Be. 2,28,706-6-8 has been trans- 
ferred from Eire Account, Rs. 12,816-6-9 from Marine Account, 
Rs. 23,946-14-9 from Accident Account and Rs. 8,679,-0-0 from 
Life Account. 

After providing for all other outgo, and bringing in the bal- 
ance of last year amounting to Rs. 2,16,822-6-9, there remains a 
1—78 
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balance of Es. 8,31,822-7-10, which the Directors recommend 
shall be dealt with as follows : — 

“Payment of a dividend at the rate of Es. 1-4-0 per share, 
which will absorb an amount of Es. 5, 93,421-4-0 leaving 
Es. 2,38,401-3-10 to be carried forward to next account”. 

11. Prom the above, it will be seen that taking into account 
every pie of the interest income wherever earned and the balance 
of profit of the preceding year amounting to Be. 2,15,322-6-9, the 
balance for disposal was only Es. 8,31,822-7-10 out of which 
Es. 5,93,421 were utilised in paying a dividend to shareholders 
and the balance of Es. 2,38,401-3-10 was carried forward to the 
following year. Excluding the balance of Es. 2,16,322-6-9 carried 
forward from the preceding year, the profit for the year in dispute 
in which the interest income was included was 'Es. 6,16,600 and 
almost the whole of it, vig., Es. 5,93,421 was utilised in paying 
dividends. Now the only ground on which the assessee company 
wants an exemption in respect of the.two sums of Es. 79,231-10-0 
and Es. 2,22,216-9-6 aggregating in all to Es. 8,01,448 is that the 
said interest has not been brought to British India but held outside 
British India where it was received. If that were so, as the 
amount actually distributed here in Bombay to the shareholders 
did undoubtedly include the said interest amount of Es. 3,01,448, 
bow could it have been so distributed here ? Excluding the amount 
from the profit of Es. 6,16,600 for the year, the balance available 
for distribution would be Es. 3,15,052 only and as much as 
Es. 5,93,421 could certainly never be distributed out of that much 
amount. Only the said amount of Es. 3,16,052 could have been 
distributed here in that case and the balance distributed in London 
and New York but that is not the case, as every pie has been dis- 
tributed here. Moreover, the accounts of the assessee company do 
not at all show that the said interest income has been accumulated 
abroad and would be available for distribution in futui e. The said 
interest items disappeared altogether from the foreign accounts, 
the moment they were brought to account in the Bombay account 
books and they ceased to exist in any shape whatever, the moment 
the above dividend was paid. If the interest earned had not been 
paid away by way of dividend as argued by the assessee company, 
surely it would be available for distribution in the following year 
or years. Is it so available for distribution a second time 9 The 
company cannot but admit that it is not so available and in that 
case, the income has to be taken as utilised in paying dividend and 
as it has been so utilised here in Bombay, it must be taken to 
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have been brought here. The assessee company has further 
argued before me that the said dividend was actually paid out of 
Rs. 4,50,000 borrowed on a promissory note from the Central 
Bank of India on 21st October 1935 and has sent to me an un- 
certified copy of the said promissory note which of course cannot 
and does not state that amount was borrow'ed for the payment of 
the dividend declared. The company has not stated in its 
Annual report (Exhibit B) that the dividend is to be paid from 
borrowed money. It has stated that it is to be paid from the 
profit earned including the interest earned abroad and this action 
on its part leaves no room whatever to infer that the dividend 
was paid from borrowed money. Again if, as is suggested, the 
Company in fact saved the actual transmission of the said moneys 
from abroad by the expedient of using a capital sum raised on 
loan in this country to pay the dividends here and retaining the 
money received by way of interest for the necessary investment 
there for the purposes of its business and to comply with the local 
laws, the case would be entirely covered by Seoitish Mortgage Co, 
of New Mexico v. McKelvie (2 Tax. Cases 166), and the interest 
must be considered to have been received in British India. 

12. As stated in the preceding paragraph, the balance of pro 
fit carried forward from the preceding year was Bs. 2,15,322>6-9 
and adding to it Bs. 6,16,500 on account of profit for the year con- 
cerned, the amount at the disposal of the company was Bs. 
8,31,822-7-10 and out of this sum, Bs. 5,93,421 were distributed 
to the shareholders. The assessee company has not advisedly 
taken up the point that the amount distributed be taken to consist 
of Bs. 2,16,322 on account of the profit carried forward and Bs. 
3,71,099 out of the profit for the year in dispute, as, in case we are 
to hold that the foreign interest income is to be taken as included 
in the amount carried forward, it would follow that the said 
amount of Bs. 2,15,322 carried forward from the preceding year 
represents such interest which was not taxed in the preceding year 
and which should therefore be taxed in the year under consider- 
ation as having been received that year and utilised in paying 
dividends. The course will be unfavourable to the assessee com- 
pany since the company having not been taxed in the past on 
such interest, it will mean its paying tax thereon for one year 
more than the years for which it could be assessed under the law, 
taking due account of the provisions of Section 34 of the Act. 

13. Again turning to the figures pertaining to the London 
and the United States.of America accounts given in paragraph 4 
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above, it will be seen that without taking into account any in- 
terest earned there, the company works ont a loss of Bs. 16,546 
in the United States of America accoont which it sets oft against 
the income earned here and a profit of Ea 68,869 in the London 
account which it includes in the income earned here and is 
prepared to pay tax without claiming any deduction on its 
account, as it has to be taken as brought here, having been in- 
cluded in working out the profit actually distributed here amongst 
the shareholders. The case is, however, exactly the same as 
regards the interest income earned at those places and included 
in working out the profit distributed here. It would be really 
meaningless to include the one and exclude the other, while 
computing the taxable income. 

14. Erom the figures given in paragraph 4 above, it will be 
seen that in America, as much as Bs. 8,07,070 were paid away on 
account of claims and expenses. The company suggests, that the 
said payments be taken as made from premiums received and past 
reserves and not from interest income. There is no reason what- 
ever, however, why payments made in America be taken as made 
out of certain receipts only and not all receipts. Similarly from 
the London account, it will be seen that payments made there 
amounted to as much as Bs. 16,98,766 and to say that they were 
made out of reserves and premium income and not out of all re- 
ceipts is unreasonable. All the money held by an Insurance Com- 
pany is liable for losses incurred in its business and the interest 
income earned by it is part and parcel of its trading receipts. At- 
tention is invited to the case of the lAvitpool und Ijondon otnd 
Globe Insurance Company v. Bennet (VI Tax Oases, page 327), 
JtrsTioB Hamilton in his judment in that case says that “ the 
funds received from the investments are just as much part of the 
receipts of the business, and the making of the investments is 
just as much part of the mode of conducting the business, as the 
taking of the risks ” and that ** the employment of these funds is 
essentially in and part of the business ” (pages 868 and 859 ibid). 
Hence the interest income has to be treated on exactly the same 
footing as the premium income and as much liable for the 
payment of claims and expenses as the premium income. 

As a matter of fact, in the case of companies with business 
activities in various parts of the world, there are receipts and pay- 
ments and movements of funds through banks one way or the 
other and the only sure test to find out whether income, earned 
abroad has been kept there intact or otherwise is to see, whether 
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it has been atilised in payment of dividend here and if it is so uti- 
lised as in this case, as this can only be done by bringing it here, 
the proposition that it has been retained outside British India can 
never stand. 

16. The explanation to Section 4 (2) of the Act does not 
apply as the interest income in this case is not only taken into 
account in the Balance Sheet but has been actually distributed 
amongst the shareholders. 

16. For the above reasons 1 am respectfully of opinion that 
the answer to both the questions should be in the affirmative. 

17. A copy of your Lordships’ decision may kindly be certi- 
hed to me for futber action as required by Section 66 (5) of the Act. 

The Advocate General with the Government Solicitor, for the 
Commissioner. 

Taraporewalla with Messrs. Payne db Co., for the Assessee. 

JUDGMENT. 

Bbaumonx, G.J. — This is a reference by the Commissioner of 
Income tax under Section 66 (2) of the Indian Income tax Act in 
which he raises the question, whether two sums of seventy-nine 
thousand and odd rupees and two lacs and odd rupees respectively 
being interest accruing without British India on dollar securities 
and sterling securities respectively, were, in the circumstances 
of the case, received in, or brought into British India. 

The learned Advocate G-eneral has contended in the first in- 
stance that this is really a question of fact which ought not to 
have been referred to us. No doubt, the question whether or not 
the sums were actually received in British India, is a question fact, 
but, if the sums were not actually received, the question whether 
they ought to be treated as constructively received, is a question 
of law. Umfortunately, the learned Commissioner of Income tax 
has not stated the facts of the case very clearly in this reference. 
The reference in part concerns a question as to the construction of 
Buie 29, which eventually was not raised, and the material facts 
as to this interest on foreign investments are not found with 
clarity. However, the learned Advocate General has admitted, 
for the purposes of this reference, that the income on these foreign 
investments has not been actually received in British India, but 
on the contrary has been invested, and remains invested, outside 
British India. Bis contention, which is also the contention of the 
Commissioner of Income tax in the reference, is, that this income 
must be treated as having been brought into British India by 
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reason of the way in which ifa was dealt with in the accounts of 
the Company. In the acconnts of the Company the total profits 
were shown at a sum of eight lacs and odd rupees and in those 
total profits is nndonbtedly included the interest on foreign 
investments. Then the profits are dealt with by a declaration of 
dividend, which, in the words of the directors, “ will absorb ” an 
amount of nearly six lacs of rupees leaving a sum of over two 
lacs of rupees to be carried forward to the next year’s account. 
Now, the contention of the Commissioner is that inasmuch as this 
interest on foreign investments was included in the profits of the 
company for the year and as these profits were applied largely in 
payment of a dividend in India, the foreign income must be treat- 
ed as having been brought into India, because otherwise it could 
not have been applied in payment of the dividend in India. On 
the other hand it seems clear that if in fact this interest was not 
received in British India it could not have been applied towards 
payment of a dividend in British India. The explanation put for- 
ward by the assessees, which is not disputed by the Commissioner 
of Income tax or the Assistant Commissioner, is that the dividend 
was in fact paid by raising a loan on the security of the reserve 
fund which was available for payment of dividend and that in 
point of fact although this foreign interest was taken into account 
for the purpose of ascertaining the amount of profits and the sum 
which should be applied in payment of dividend, the actual sum 
was not used in payment of dividend. 

The answer to the question raised really depen, ds on the con- 
struction of Section 4 of the Indian Income tax Act, which pro- 
vides that the Act shall apply to income, profits or gains accruing 
or arising or received in British India or deemed under the pro- 
visions of this Act to accrue, or arise, or to be received in British 
India. It is to be noticed that the profits which are to be deemed 
to be received are only those deemed to be received under the pro- 
visions of the Act. There are provisions in the Act, for example, 
in Section 7 (2), Section 11 (3) and Section 42 under which in- 
come not in fact received in British India is to be deemed to be 
received in British India, but those provisions do not cover the 
present case. What we have to determine is whether the foreign 
interest was received in British India. No doubt, foreign income 
may be received in British India in a variety of forms. In- 
come need not be transmitted to British India in specie in the 
form in which it was actually received abroad. It may be trans- 
mitted by any method recognised in the commercial world as 
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appropriate for the transmission of money, and I think further, that 
it might be received in aoconnt, by means of cross entries. If, for 
example, it were shown that a sum representing income received 
abroad had been exchanged, by appropriate book entries, for an 
asset in India, and had then been applied as income in India, I 
should say that the foreign income had then been received in 
India. But so long as income is invested and remains invested 
outside British India, and the investments retain their character of 
interest received abroad I cannot see how the interest can be said 
to have been received in India. The mere fact that the amount 
of the income has been brought into account in ascertaining the 
profits for the year and has been taken into account also in deter> 
mining the amount to be paid in dividend seems to me irrelevant 
unless it be proved that this actual income has been received in 
India and applied in payment of dividends, and that is not shown. 
The case seems to me to be covered in principle by the decision of 
the House of Lords in Gresham Life Assurance Society v. Bishop 
(1902) A.G. 287. The proviso to Section 4 (2) of the Indian In> 
come-tax Act also supports this view. In my opinion, therefore, 
we must answer the question raised in the negative. The asses- 
sees should get their costs from the Commissioner of Income-tax 
taxed on the original side scale. 

Kania, J. — I agree. The short point for consideration is 
the construction of Section 4 of the Indian Income-tax Act. Under 
that section income from whatev^ source derived, accruing, aris- 
ing or received in British India, or deemed under the provisions 
of the Act to accrue, arise or to be received in India, is liable to be 
taxed. The latter part of the section which consists of income 
deemed under the provisions of the Act to be received in India is 
not applicable here, because it is conceded that the present case 
does not cover that situation. The only question therefore is 
whether the income in question was received in India. 

Before the Income-tax authorities the assessee company pro- 
duced their accounts kept by Messrs. Coutts & Co., of investments 
and interest. Although those accounts are not included' in the 
printed paper book, it is common ground, and now admitted by 
the learned Advocate-General, that the assessee company kept a 
separate account with Messrs. Coutts & Co., of their investments 
and interest thereon. Interest on that fond was again reinvested 
and retained either in the United Kingdom or America. It is 
therefore clear that the interest on those securities was not in fact 
remitted to India, 
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It was urged that from the report of the directors and the 
balance sheet of the company that foreign income should be con> 
sidered or treated as received in British India. Bor this purpose 
the learned Advocate Q-eneral relied only on two facts : That the 
interest earned on those foreign securities and retained by Messrs. 
Coutts & Co., was included in the total interest shown in the bal- 
ance sheet. This does not go against the assessees, because the 
explanation to Section (4) clearly provides that the mere inclusion 
of such interest in the balance sheet does not make the amount, 
as received in British India. 

The next fact relied upon was the statement in the directiors’ 
report that after taking into consideration the interest on those 
securities the total profit was determined and the dividend would 
absorb a certain amount. In my opinion the fallacy underlying 
this argument is that it is treated as if this profit was received in 
India. The report of the directors and the statements contained 
therein, in my opinion, do not amount to an admission that 
the foreign income was received in India. In considering the 
words “ received in the United Kingdom ” under the English In- 
come-tax Act of 1842, it was further pointed out in Gfresham Life 
Assurance Society v. Bishop (1902) A.C. 287 at page 297 that the 
fact of profits (shown in the account) having been distributed 
amongst shareholders of the company did not carry the case any 
further. Therefore the fact, that relying on the profits arrived 
at by including the interest earned on foreign investments, a 
dividend was paid to shareholders, did not make the interest on 
foreign investments as received in India. 

I agree that the questions should be answered as stated by 
the learned Chief Justice. 

Beference answered accordingly. 


[In the Laeobh Hioh Goubx.] 

VIE BHAN BANSI LAL 

V. 

COMMISSIONER OF INCOME TAX. PUNJAB. 

SiB James Addison, A.C.J., and Din Muhammad, J. 

July 7, 1938. 

Pbnadtt — Time Limit fob Imposition — ^Imposition Afibb 
Tax Has Been Paid — Leoadiit — Mbahino of Payable — In-, 
DiAN Income Tax Act (XI of 1922^, Section 28. 
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Where notice under Sec. 28 of the Indian Income Tax Act 
for the imposition of penalty has been issued before the assessment 
order is made, a penalty under that section may be imposed on a 
date subsequent to the date of the assessment order and even after 
the income tax assessed has been paid by the assesses. The word 
^payable ' in the latter portion of the section means ‘ to which he 
has been assessed whether the amount has been paid or not. 

Obiter : It is desirable that the Legislature should remove 
the ambiguity that exists in the language of Section 28, 

Civil Reference No. 8 of 1988. ' 

Case stated under Section 66 (3) of the Income Tax Act (Act 
XI of 1922) as directed by their Lordships of the Lahore High 
Court in Civil Miscellaneous No. 267 of 1937 in respect of the 
imposition of penalty under Section 28 of the Act for the assess- 
ment year 1931-32 on Messrs. Vir Bhan-Bansi Lai, Amritsar : — 

STATEMENT OF CASE. 

“Statement of Facts. — The assessee is a Hindu Undivided 
family deriving income from money-lending, Eachi Ahrat, busi- 
ness in cattle etc., and bouse property. In the original assessment 
for 1931-82 the Income-tax Ofhcer computed a lose of Be. 2,648 
and therefore no demand vras created. Subsequently action under 
Section 84 was taken for 1931-82 which resulted in an assessment 
under Section 28 (4) on a total income of Bs. 71,926, and this 
assessment was upheld by their Lordships in their judgment 
dated 24th January 1936 in case No. 71 of 1986. The assessment 
under Section 23 (4) read with Section 34 was completed on 14th 
June, 1934, and in the last paragraph of the assessment note the 
Income Tax Officer made the following remarks : — 

“ A reference to the details in the assessment note above 
clearly shows that the assesses has concealed the particulars of 
his income and deliberately furnished inaccurate particulars of 
his income and has thereby returned it below its real amount and 
he has made a statement in a verification mentioned in Section 22 
which is false and which he knew or believed to be false and did 
not believe to be true and has thus made himself liable to action 
under Section 28 or 62 of the Income Tax Act. The action if 
any to be taken under these sections will be decided ajid taken 
separately 

In the Order Sheet of the Miscellaneous file for 1981-32 there 
is the following order recorded by the Income Tax Officer on 18th, 
1—79 
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Jnne, 1934 : — " 82, 13-6-34. Issue notice on the file re action 
under Section 28 or 62 

Against this entry in the Order sheet there is a note of the 
office, dated 14th June 1934, in the margin showing that the 
notice was issued on 14th June, 1984. The notice was written 
on 13th June 1934 and from the endorsement at the bottom of it 
and the note by the clerk of the Income Tax Office, dated 14th 
June, 1934, it appears that a copy of the notice was sent to the 
assessee on 14th June, 1934 by post as well as under postal certi- 
ficate. Copy of the notice with the endorsement of the office on 
it is Exhibit A. It will appear from the notice that the assessee 
was called upon to attend the Income Tax Officer on 18th June, 
1934 to show cause as to why he should not be prosecuted under 
Section 52 of the Income Tax Act or \fhy a penalty should not 
be levied under Section 28 of the Income Tax Act. Another copy 
of the notice was made over to the office peon on 13th June, 
1984 for service on the assessee but on 14th June, 1934 the peon 
returned the notice unserved with the following report: — *' It is 
submitted that I went twice to the shop of the assessee yesterday 
(13th June, 1934). Again I went to-day in the morning but Yir 
Bhan was not found. His Mukhtar was present. He refused to 
sign. Therefore this report is submitted 

14th June 1934 Sd. Mohammad Shah, 

Peon, 

On 18th June, 1934 another attempt was made for service of 
the notice through the office peon, but the office peon again re- 
turned the notice unserved with the following report: — 

“ It is submitted that for the service of the notice upon the 
assessee I went to his shop so many times. I also went to his 
house two or three times. The assessee intentionally hides him- 
self. Therefore this report is submitted ”. 

18th June, 1934. Sd. Mohammad Shah, 

Peon. 

On receipt of this report of the peon, the Income-tax Officer 
passed the following order on 18th June, 1984: — 

“ Assessee to be summoned now for the 8rd July, 1984. To 
be served through the Inspector S. Sham Singh.*^ 

18th June, 1938. Sd. B. L. Bhalla. 

In accordance with this order of the Income lax Officer the 
Inspector was able to serve the notice with the amended date on 
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Vir Bhan on 18th June, 1934. In the meantime, however, Vir 
Bban appeared before the Income tax Officer on 18th June 1934 
and filed an objection against the proposed prosecution under 
Section 62 or imposition of penalty under Section 28. Copy of 
the objection is Exhibit B. It will appear from Exhibit B that 
Yir Bhan acknowledged receipt of the notice, dated 13th June, 
1934 (Exhibit A) and that it was in pursuance of that notice that 
be filed the objection on 18th June, 1934. It is, therefore, clear 
that copy of the notice, dated 13th June, 1934 (Exhibit A) which 
was sent by post on 14th June 1934 was duly served upon the 
assessee by the Post Office, because otherwise the assessee had no 
reasons to appear on 18th June, 1934 and to show cause, seeing 
that the notice sent through the peon fixing 18th June, 1934 could 
not be served on the assessee up to 18th June, 1934. On 18th 
June, 1984 the Income Tax Officer also noted in the Order Sheet 
that the notice served by post was received. On 18th June, 1934, 
the Income Tax Officer also recorded the statement of Yir Bhan 
in which Yir Bhan said that he had nothing to add to what was 
contained in the written objection (Exhibit B). 

2. The proceedings under Section 28 were kept pending 
and no order was passed as the alternative proposal of starting 
prosecution under Section 52 was under contemplation. Ulti- 
mately it was decided to drop the proposal of starting prosecution 
under Section 52. After this the proceeding under Section 28 
which was kept pending ail this time was further continued and 
on 24th April, 1936 the Income Tax Officer in continuation of the 
notice Exhibit A and the assessee’s objection to Exhibit B, wrote 
to the assessee giving him a further opportunity to explain on 
27th April, 1936 why penalty under Section 28 should not be im- 
posed. The Income Tax Officer’s letter, dated 24th April, 1936 
is Exhibit G. On 27th April, 1936 in response to Exhibit C the 
assessee appeared through authorised agents before the Income 
Tax Officer and filed a written objection of which the following 
portion is relevant to the present issue : — 

“The provisions of Section 28 can only come into operation 
during the “ course of the assessment proceedings ”, Under Sec- 
tion 28, when penalty is imposed no prosecution proceedings can 
be taken for the same offence. It is for the Income Tax Authori- 
ties to make choice to bring into operation Section 28 or 62 of 
the Income Tax Act. 

“After serving the notice, dated 18th June, 1986 (sic. 84) we 
have been called upon to show cause several times why proceedings 
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under Section 52 may not be taken against ns. After several 
hearings proceedings under Section 52 have been dropped. In the 
meantime the assessment has been finished, appeal before the 
Assistant Commissioner and the Commissioner have been finish- 
ed and lastly reference in the High Court has also come to an end. 
Now there are no proceedings pending with your goodselves re- 
garding the assessment of the year 1931-32. Hence no action can 
be taken under Section 28 at this stage.” 

The Income Tax Officer heard the assessee’s'authorised re- 
presentatives and examined the accounts again with. reference to 
the explanations given by the authorised representatives in their 
arguments on 27th April, 1936, 28th April, 1936 and 29th April, 
1936. On 2nd May, 1936 the Income Tax Officer passed an order 
under Section 28 imposing a penalty of Be. 2,500. Copy of the por- 
tion of the order under Section 28 which is relevant to the present 
issue is Exhibit D. The aesessee filed an appeal in which one of the 
grounds taken by him was “that no penalty proceedings could be 
taken after taking prosecution proceedings and when no assess- 
ment proceedings are pending ”. The Assistant Commissioner 
rejected this ground and the relevant portion of the appellate order 
is Exhibit E. Being dissatisfied with the appellate order the as- 
sessee filed an application under Section 66 (2) before my prede- 
cessor in which only some questions were formulated by the 
assessee, the question relevant to the present issue being “Whether 
in view of the fact that no proceedings under Section 28 were 
initiated on notice, dated 13th June, 1934, under Sections 28-52 
served after 16th April, 1936 (sic. 34) and a fresh notice under Sec- 
tion 28 was issued on 23 October, 1935, when no proceedings 
were pending before the Income Tax Officer was not the Income 
Tax Officer funetus officio and the proceedings under Section 28 
ultra vires and without jurisdiction ? ” My predecessor rejected 
the application under Section 66 (2) and the relevant portion of 
his order, dated 7th October, 1936, is Exhibit E. Against my pre- 
decessor’s order the assessee filed an application under Section 66 
(3) (Exhibit G) before the Hon’ble High Court. 

8. Question referred. — As directed by their Lordships in their 
order dated 18th December, 1937 (Exhibit H) in Civil Miscel- 
laneous No. 257 of 1987 1 refer the following question to their 
Lordships for decision : — 

“ Whether, although notice issued under Section 28 of the 
Act a day before the assessment order was made by the Income 
Tax Officer that Officer had power on a date subsequent to the 
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date of the assessment order, to impose a penalty under Sec- 
tion 28 ? ” 

' Opinion of the Commissioner. — I have already pointed out that 
two copies of the notice dated 13th June, 1934 (Exhibit A) were 
issued for service. One copy was issued by post under postal 
certificate on 14th June 1934, an'd that was served on the assessee 
before 18th June 1934, the date fixed for showing cause. The 
actual date of service is, however, not known. The copy of the 
notice issued for service through the peon could not be served up 
to the 18th June, 1934, and on 18th June, 1934, very likely after 
the assessee had appeared before the Income Tax OfiScer the 
Inspector served a copy of the notice with the date of showing 
cause altered from 18th June, 1934 to 3rd July, 1934. Section 28 
(1) of the Income Tax Act runs thus : — 

“ If the Income Tax Officer, the Assistant Commissioner or 
the Commissioner, in the course of any proceedings under this 
Act, is satisfied that an assessee has concealed the particulars of 
his income or has deliberately furnished inaccurate particulars of 
such income, and has thereby returned it below its real amount, 
he may direct that the assessee shall, in addition to the income 
tax payable by him, pay by way of penalty a sum not exceeding 
the amount of the income tax which would have been avoided 
if the income so returned by the assessee had been accepted as 
the correct income." 

I submit that the first portion of Section 28 (1) beginning 
with the words " If the Income Tax Officer " and ending with the 
words “ its real amount ” defines when the Income Tax Officer or 
the Assistant Commissioner or the Commissioner can have juris- 
diction to start proceedings under Section 28. The second portion 
which begins with the words " he may direct " and ends with the 
words " correct income " is the operative portion by virtue of which 
penalty can be inflicted after the first portion of the section has 
conferred jurisdiction on any of the officers mentioned therein. 
Grammatically the clause “ in the course of any proceedings under 
this Act " appears in the first portion of the section and qualifies 
the verb “ is satisfied " occurring in the first portion and has got 
no connection with the verb “ may direct " in the second portion 
of the section. There is no time limit prescribed in the operative 
portion of the section by virtue of which the order imposing pen- 
alty of Bs. 2,600 was passed on 2nd May, 1986. I therefore sub- 
mit that if the Income Tax Officer started the proceedings under 
Section 28 within time under the first portion of Section 28 (1) he 
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could pass the order imposing the penalty by virtue of the second 
portion of the section at any time. 1 may here point out that 
nnder the Income Tax Act there is no time limit for completing 
any proceedings which have been started in time under the Act, 
except under Section 36. It has now to be seen whether the 
Income Tax Officer started the proceedings under Section 28 in 
time within the meaning of the first portion of Section 28 (1). 
The assessment was completed on 14th June, 1934, and 1 have 
already quoted the last paragraph of the assessment note showing 
that in the course of the assessment proceedings the Income Tax 
Officer was satisfied that the assessee had concealed the particulars 
of his income and had deliberately furnished inaccurate particulars 
of his income and had thereby returned it below its real amount. 
In my opinion as soon as the Income Tax Officer had recorded the 
above fact in the assessment note dated 14th June, 1934, the first 
portion of Section 28 (1) conferred upon him the jurisdiction to 
continue the proceedings up to the imposition of the penalty with> 
out any time limit. Even earlier than 14th June, 1934 the pro- 
ceedings under Section 28 had been started by the Income Tax 
Officer ordering on 18th June, 1934 that issue of notice under Sec- 
tions 28/52, his signing the notice on 13th June, 1934 and the 
notice having been made over to the peon on 13th June, 1934 for 
service. If the non-service of the notice made over to the peon 
on 13th June, 1934 is considered to be any defect, I would point 
out that the notice which was sent by post on 14th June, 1934 
and duly served by the Post Office removed any such defect. 

Por reasons stated above, 1 submit that the question should 
be answered in the affirmative.” 

0. L. Aggarwal, for the Assessees. 

J. N. Aggarwal, for the Commissioner. 

JUDGMENT. 

This is a case stated by the Commissioner on the following 
question formulated by this Court under sub-section (3) of Section 
66 of the Indian Income Tax Act, 1922 : 

” Whether, although notice issued under Section 28 of the 
Act a day before the assessment order was made by the Income 
Tax Officer, that Officer had power on a date subsequent to the 
date of the assessment order to impose a penalty under Sec- 
tion 28?” 

The Commissioner contends that if once the Income Tax 
Officer starts proceedings under sub-section (1) of Section 28 within 
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the time prescribed there, he is empowered to make an order 
imposing a penalty under that snb-seotion even after the assess- 
ment order has been finally made and the tax been paid. On be- 
half of the assessee on the other hand ij; is urged that the Income 
Tax Officer becomes /unctus officio after making the assessment 
order and that inasmuch as he is required to be satisfied and make 
his direction in the course of any proceedings under the Act, he 
can only impose « penalty at the time when he makes the assess- 
ment and not at any subsequent period, especially after the tax as 
assessed has already been paid. 

Unfortunately sub-section (1) of Section 28 is not happily 
worded and it is on account of want of clearness and precision in 
the language employed there that this dispute has arisen. That 
sub-section runs as follows : 

“If the Income Tax Officer, the Assistant Commissioner or 
the Commissioner, in the course of any proceedings under this 
Act, is satisfied that an assessee has concealed the particulars of 
hie income or has deliberately furnished inaccurate particulars of 
such income, and has thereby returned it below its real amount, 
he may direct that the assessee shall, in addition to the income 
tax payable by him, pay by way of penalty a sum not exceeding 
the amount of the income tax which would have been avoided if 
the income so returned by the assessee had been accepted as the 
correct income.” 

As regards the limit of time when the Income Tax authorities 
are to be satisfied that any concealment has taken place or any 
particulars have been deliberately furnished inaccurate there 
appears to be no ambiguity and consequently no dispute. It is 
common ground that this satisfaction must take place in the course 
of any proceedings relating to the assessee, whatever the nature of 
those proceedings may be. The difficulty arises only in the matter 
of determining the point of time when the direction as contem- 
plated by that sub-section is to be given. The assessee draws our 
attention particularly to the word “ payable " as used in the sub- 
section and urges that by the use of this term the Legislature 
intended to restrict the exercise of the power conferred by this 
sub-section to the period when the liability of an assessee was 
determined and before the tax was paid and consequently this 
power cannot be exercised at a time when the tax has already been 
paid. The language as used in this section may be susceptible of 
this interpretation but it cannot be denied that the interpretation 
sought to be put upon it by the Commissioner is not impossible. 
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Gonsidering that the former interpretation maj lead to absurd 
results and that the latter is more in consonance with reason we 
have no hesitation in adopting the interpretation suggested by the 
Commissioner. There is jio magic in the word " payable.” It is 
true that it has been frequently used in the Act to denote ‘liabi- 
lity to assessment but had the word ” paid ” been used here as 
suggested by the assessee, it might have led to many complications 
in the matter of imposing penalties under sub-Section (1). In out 
view, the words, “ payable by him ” without any unnecessary 
straining of language can be taken to mean ” to which he has 
been assessed ” whether the amount has been paid or not, and 
taken in that light in cannot be urged that the order contemplated 
by Sub-sec. (1) cannot be made after the assessment order has 
been made, and the tax has been paid. We see no justification 
for holding that the order should either be contemporaneous or 
simultaneous with the order of assessment. Neither is it intend- 
ed to delay the assessment proceedings in order to enable the 
Income Tax Officer to make up his mind as to the imposition of 
penalty nor is the order of imposition to be accelerated merely to 
synchronise it with the assessment order. To insist on the order of 
penalty being simultaneous with the order of assessment is to ask 
for a physical impossibility : one is bound to precede or follow the 
other and if once it is conceded that the order of penalty may be 
made after the order of assessment has been made, there is nothing 
in the Act which would tend to restrict that period in any manner. 

There is no direct authority in support of our view but we 
consider that the construction proposed by us to be put upon the 
sub-section is the only reasonable construction that can be put 
both in the interests of tbe Department and of the assessee. The 
Department will not be compelled to delay the assessment pro- 
ceedings with a view to determine whether to .prosecute en 
assessee under Section 52. or to impose a penalty on him under 
sub-section (1) of Section 28 or to do neither and the assessee will 
not run the risk of being victimised by any rash or hasty order. 

We accordingly answer the question propounded above in 
the affirmative. We, however, in the circumstances of the case, 
leave the parties to bear their own costs. 

We further draw the attention of the Oommissioner to the 
desirability of approaching the Central Legislature with a view to 
remove the ambiguity that exists in the language of Section 28 as 
the matter of amending the Income Tax Act is already on the tapis. 

Beferenoe ansteered accordingly. 



1938] SHBIE IIUBABAE ALI V. OOMMB. OF INO. XAZ, FtTNIAB 626 

[Ik the Lahobb Hioh Goubx.] 

SHEIK MUBAKAK ALI 

COMMISSIONER OE INCOME TAX, PUNJAB. 

Sib Jambs Addison, A. C. J., and Din Mohammad, J. 

Jnne 27, 1988. 

BB'Assbssmbnx — Esximaxb of Sales ax Cbbxain Eioube 
— Disooveby of Conobalmenx — Ebbsh Assbssmbnx on Revised 
Esximaxb of Sales ax Hiqhbb Eiqubb — Lboalixy — ^Indian In- 
come Tax Aox (XI of 1922), Secs. 84, 23 (4). 

In the return submitted by the assessee {a bookseller) for the 
yea/r 1984-86 he showed his sales at Bs. 12,699 and charged profit 
at 10 per cent. The Income Tax Officer accepted the figure of 
sales but charged profit at 24 per cent. In the assessment for 
the year 1986-86, when the assessee's accounts were scrutinised 
more carefully it was found that the assessee had invested Bs, 8,000 
in 1982 and Bs. 26,000 in 1988 though he had only returned an 
income of Bs, 900 for 1981-82, Bs. 1,081 in 1982-88, and Bs, 287 
in 1988-84. Judging from the reputation of the assessee, his 
investments and his habitual concealment of income the Income 
tax Officer made a fresh assessment for the year 1984-86 under 
Section 84 raising the sales to Bs. 40,000 : 

Held, that the revised assessment under • Sec. 84 could not be 
held in the circumstances to be arbitrary or capricious and was 
not illegal. 

Commissioner of Income Tax, Burma v. U Lu Nyo [1933] 
(1938 1.T.R, 373) distinguished. 

Cases referred to : 

COMUISSIONEB OF INCOME TaX, U. F. & C. P. 0. LaXMI NaBAIN 
Badbidas [1937] (1937 I.T.R. 179; I.L.R. 1937 Nag. 191). 

. COMMISSIONBB OF INCOME TaX, BoMBAY V. EhEMOEAND 

Ramdas [1938] (1938 I.T.R. 414; A.I.B. 1938 P.C. 176). 

CoMMissioNEB OF INCOME Tax, Bdbma V. U Lu Nyo [1933] 
(1938 I.T.R. 873 ; 12 Rang. 118). 

Williams v, GIbttndy [1934] (1934 I.T.R. 236). 

I~80 
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Case stated under Section 66 (3) of Indian Income Tax Act 
(XI of 1922) as ordered by their Lordships of the Lahore High 
Gonrt in Civil Miscellaneons No. 887 of 1937, in respect of the 
assessment for the year 1934-35, nnder Section 23 (3) read with 
Section 34 of the same Act. 

“ Statement of facts. — The status of the assessee is individual 
and he derives income from property and sale of books. The 
accounting period for the assessment of 1935 is 1983-34. In 
the original assessment for 1934-35 the assessee returned a loss of 
Es. 829 worked out as below : 


Or. 

Es. 

Dr. 

Es. 

Sales Es. 12,699. Profit I 

10 per cent. j 

- ... 1,300 

Expenses 

2,175 

Eent from house property. 
Net loss „ 

... 546 

329 



Total 

... 2,175 


2,176 


The assessee did not prepare any trading account or profit and 
loss account. In his books the assessee showed purchases during 
the accounting period at Bs. 7,475. There were no details of the 
Y. P. P. sales in the Bokar. The assessee had not separated the 
sales of his own publications from general sales. The Income Tax 
Officer also found that the assessee had purchased two properties 
worth Es. 8,000 and Es. 21,000 in his own name and his wife’s 
name, respectively, and had spent about Es. 4,000 in re-building 
his business premises. It appears that the property worth Es. 

8.000 was purchased on 19th November^ 1982, and that worth Es. 

21.000 was purchased on 1st April 1933. Under the circnmstances 
and in view of the fact that the margin of profits in this business 
is very high, the Income Tax Officer did not accept the gross pro- 
fit of Es. 1,300 calculated by the assessee but estimated it at Es. 
3,048, 24 per cent, on the entire sales of Es. 12,000. The total 
income from all sources was worked out to be Es. 3,323. Copy of 
the original issessment order for 1934-35 is Exhibit A. The assess, 
ee filed an appeal against this order which was rejected. Copy of 
the appellate order is Exhibit B. In connection with the assess- 
ment for 1935-36 books were more thoroughly examined and it 
was found that sales were not shown in full and accounts were 
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manipulated. Accordingly proceedings under Section 34 were 
started for 1984-35 and as there was no goods account and the 
books produced were not supported by vouchers and as the asses- 
see had built up considerable house property, the Income Tax 
Officer did not accept the assessee’s sale version of Bs. 12,700 and 
estimated it at Bs. 40,000 as the result of his personal enquiries 
and worked out gross profit at Bs. 10,000, 26 per cent. Copy of 
the assessment order for 1934-35 under Section 23 (3) read with 
Section 34 is Eshibit G. The assessee filed an appeal which was 
rejected. Copy of the grounds of appeal is Exhibit D and copy 
of the appellate order is Exhibit E. Being dissatisfied with the 
appellate order the assessee filed an application under Section 66 
(2) (Exhibit F) before my predecessor which was rejected by him 
by his order dated 30th December, 1936 (Exhibit G). The 
assessee then filed an application under Section 66 (3) (Exhibit E) 
before the Hon’ble High Court. 

Questions referred. — As directed by their Lordships in their 
order dated 9th December 1937 (Exhibit I) in Civil Miscellaneous 
No. 337 of 1937 1 refer the following questions for the decision 
of the Hon’ble High Court : — 

(1) “ Whether there was any material or evidence for 
the enhancement under Section 34 by increasing sales from 
Bs. 12,700 to Bs. 44,000 ? and 

(2) Whether in the circumstances of the case, a part of the 
income, profits and gains from the sale of books in the accounting 
year 1933-34 can be sa»id to have escaped assessment within the 
meaning of Section 34 at the time of the original assessment for 
the year 1934-36.” 

Opinion of the Commissioner. — (Question 1) — At the time of the 
hearing before me I wanted to see whether the assessee had any 
stock account and whether he had shown the opening stock on 1st 
April, 1933, anywhere in the books. No stock account could be 
shown and the opening stock on the 1st April, 1933, was nowhere 
recorded in the books of the assessee. Cash memos of sales are 
not also available. Under the circumstances and in view of the 
facts that the assessee had not separated the sales of his own ptib- 
lioations from general sales and that no details of the Y. P. F. 
sales had been kept in the Boka/r ut is not possible to check the 
accuracy of the sale version of the assessee. In the original assess- 
ment for 1934-36 the Income Tax Officer was therefore wrong in 
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not potting the aeseBsee to the proof of hia sale version and in 
accepting it without somtiny. The first assessment of the 
assessee was for the year 1981-82. For 1981-82 the total income 
assessed was Bs. 8,092 against Bs. 900 returned by the assessee : for 
1932*83 it was assessed at Bs. 3,071 against Bs. 1,081 returned 
by the assessee ; for 1938*34 it was assessed at Bs. 2,110 against 
Bs. 287 returned by the assessee. It is therefore clear that the 
assessee is in the habit of concealing sales, otherwise he could 
not have accumulated Be. 29,000 which he invested in house 
property. I submit that this fact alone with the result of the 
personal enquiries made by the Income-tas Officer justifies the 
estimate of sales at Bs. 40,000 against Bs. 21,700 shown by the 
assessee. The answer to this question should therefore be in the 
affirmative. 

4. Question (2). — The assesses seems to have relied upon the 
decision of the Bangoon High Court in U Lu Nyo’s Case and in 
De Brothers' Case in which the decision in U Lu Nyo's case has 
been followed. In U Lu Nyo's case, in the original assessment 
the quantity sold was estimated to be 787 maunds and the net 
profit was estimated at Be. 30 pet mannd. In the subsequent 
assessment under Section 84 the quantity sold was estimated to be 
666 maunds and the net profit was estimated at Bs. 60 per mannd. 
In our case in the original assessment for 1934-36 the sales were 
not at all estimated but were accepted at the figure shown by the 
assessee without proper scrutiny. In the subsequent assessment 
under Section 34 against the assessee’s version of Bs. 12,700 an 
estimate of Bs. 40,000 was substituted based on materials which 
1 have already discussed. It cannot therefore be said that so far 
as the sales are concerned one estimate was substituted for 
another. What was done in this case was really that an estimate 
was substituted in the latter assessment for the assessee’s version 
which was accepted without proper scrutiny in the former assess, 
ment. 1 therefore, submit that so far as the estimate of sales is 
concerned, the facts are different from those in the case of U Lu 
Nyo and of De Brothers and therefore those rulings will not apply. 

The nest point is about the rates. In the original assessment 
the rate of 24 per cent was applied whereas in the subsequent 
assessment the rate of 26 per cent was applied on the entire esti- 
mated sales of Bs. 40,000. So far as the sales amounting to 
Bs. 12,700 are concerned, it must be conceded that they are in- 
cluded in the subsequent estimate of Bs. 40,000. Therefore the 
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increase in rate by 1 per cent on Bs. 12,700 is not justified in the 
light of the ruling in U Lu Nyo*8 Case. As pointed out by my 
predecessor in his order, dated 80th December, 1936 (Exhibit C) 
the relief on this account in tax will be about Bs. 60. I am quite 
prepared to give this relief although it may be small. As regards 
the rate of 25 per cent applied on the balance of Bs. 27,800 the 
decision in U Lu Nyo's Case does not apply. I, therefore, submit 
that the answer to question (2) should be in the affirmative with 
this proviso that the increase of rate by 1 per cent on Bs. 12,700 
in the assessment under Section 84 is not justified. 

Kirpa Bam, for the Assessee. 

J. N. Aggarwal, for the Commissioner. 

JUDGMENT. 

Sib Jaubs Addison, A. G. J. — On an application made by the 
assessee, we issued a mandamus to the Commissioner requiring 
him to state the case on the following two questions: — 

(1) Whether there was any material or evidence for the 
enhancement under Section 34 by increasing sales from Bs. 12,700 
to Bs. 40,000 ? and 

(2) Whether, in the circumstances of the case, a part of the 
income, profits and gains from the sale of books in the accounting 
year 1983'34 can be said to have escaped assessment within the 
meaning of Section 84 at the time of the original assessment for 
the year 1934-36 ? 

The material facts are these. The assesses is a bookseller 
and also owns some immovable property. In the return sub- 
mitted by him for 1934-36, he showed his sales at Bs. 12,699 and 
charging profit at the rate of 10 per cent, he returned his total 
income assessable to income-tax from the sale of books at 
Bs. 1,300. To this he added Bs. 646 as rent from house property 
and debited the total amount with an expenditure of Bs. 2,176 
thus claiming a loss of Bs. 829. The Income Tax Officer did not 
challenge the figure of sales but enhanced the rate of profit to 
24 per cent. The assessee took an appeal from that order but 
it was dismissed. 

In connection with the 1935-36 assessment, the Income Tax 
Officer scrutinised the assessee’s accounts more carefully and came 
to the conclusion that the accounts could not be depended upon. 
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li; transpired that the assessee had pnrchased immovable property 
worth Bs. 8,000 in his own name on the 19th November, 1932, 
again on the let April, 1933, he bad purchased immovable pro- 
perty worth Es. 21,000 in the name of his wife and had further 
spent Bs. 4,000 in renovating his bnsmes j premises. It was obvious 
that these acquisitions could not be properly explained in face ot 
the returns previously submitted by the assessee, inasmuch as in 
1931-32 he had made a return of Bs. 900 only, in 1932-83 of 
'Bs. 1,031 only and in 1933-34 of Bs. 287 only. The Income-tax 
Officer accordingly issued a notice to the assessee under Sec- 
tion 34 and eventually raised the figure of sales to Bs. 40,000 in 
which he was supported both by the Assistant Commissioner of 
Income-tax and the Commissioner. 

The question is whether the estimate now arrived at by the 
Income Tax Authorities is based on any material. The leading 
authority on the subject as to what constitutes ‘material’ in such 
cases is the latest pronouncement of their Lordships of the Privy 
Council, in Commissioner of Income Tax, Central and United 
Provinces v. Laxminarain Badridas reported in I.L.B. 1937 Nag. 
191. Lord Btrsasiiii of EiiiiiOWBR who delivered the judgment 
of their Lordships observed at pages 201 and 202 (1937 I.T.B. at 

pp. 180-181) : 

“ The Officer is to make an assessment to the best of his 
judgment against a person who is in default as regards supplying 
information. He must not act dishonestly, or vindictively or 
capriciously because he must exercise judgment in the matter. 
He must make what he honestly believes to be a fair estimate of 
the proper figure of assessment, and for this purpose he must, their 
Lordships think, be able to take into consideration local knowledge 
and repute in regard to the assessee’s circumstances, and his own 
knowledge of previous returns by and assessment of the assessee, 
and all other matters which be thinks will assist him in arriving 
at a fair and proper estimate : and though there must necessarily 
be guess-work in the matter, it must be honest guess work. In 
that sense too the assessment must be to some extent arbitrary. 
Their Lordships think that the section places the officer in the 
position of a person whose decision as to amount is final and sub- 
ject to no appeal ; but whose decision if it can be shown to have 
been arrived at without an honest exercise of judgment, may be 
revised or reviewed by the Commissioner under the powers con- 
ferred upon that official by Section 33.” 
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In the present case the Income taz Anthoritiesnot only took 
into consideration the recent acquisitions made by the assessee but 
also the fact that since 1931-32 none of his returns was ever held 
to be genuine. In 1931-32, his estimate of Be. 900 was raised to 
Bs. 3,092, in 1982-38 from 1,081 the estimate was raised to 
Be. 3,751 and in 1988 -34. his estimate of Bs. 237 was raised to 
Bs. 2,110. In the circumstances explained above, we are not in a 
position to say that the Income Tax Officer who formed the ori- 
ginal estimate had no material or had acted “ dishonestly or vin- 
dictively or capriciously ” or that he did not “ honestly believe 
the estimate arrived at by him to be a fair estimate of the proper 
figure of assessment If the assessee considers that the estimate 
is far in excess of the actual income earned by him, the remedy 
lies in his own hands. He should try to be honest in his dealings 
with the Income Tax Authorities and keep accurate accounts of 
all the business done by him and if the Income Tax Antborities 
are satisfied that his accounts are reliable, we are sure that they 
will never resort to the * best judgment ’ assessment in future. 
Counsel for the assessee relies on Commissioner of Income Tax, 
Burma v. U Lu Nyo in support of his contention that when once 
an estimate has been made, no second estimate can be made 
under Section 34, but even if the observations made in that case 
were correct, they do not govern the present case, as it proceeds 
on different facts. We accordingly answer question Bo. 1 in the 
affirmative. Question Bo. 2 need not detain us long. This matter 
is again concluded by authority. In a recent judgment reported 
■ as Commissioner of Income Tax, Bombay v. Khemchand Bamdas, 
(A.I.E. 1938 P.C. 176; 1938 I.T.B. 414) their Lordships of the 
Privy Council have held ; 

“ When once a final assessment is arrived at, it cannot be 
reopened except in the circumstances detailed in Section 34 and 
Section 36 of the Act and within the time limited by those 
sections ”. 

This evidently implies that even the * best judgment ’ assess- 
ment can be reopened under Section 34. As to the circumstances 
in which a second assessment can be made although the first 
assessment had become final, reference may be made to 1984 
I.T.B. 286 (Williams v. Qrundy). It is true that the language of 
Section 126 of the English Act is different, but the governing 
principle is the same. In that case the Inspector of Taxes 
had accepted the contention of the assessee and made no assess- 
ment in respect of a certain item of income and sometime later 
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he reconsidered the facts and came to the conclnsion that the 
income was taxable. FibiiAY, J., held that the income conid be 
taxed and that the act of the Inspector was not open to any legal 
objection. 

Counsel for the assessee has drawn our attention to 6 I.T.B. 
265 (Mahalircm Bamjidas, In re), where it has been held that in 
deciding whether income had escaped assessment, an Income Tax 
OfScer must not act on suspicion or conjecture and must decide 
the question upon a fair and reasonable consideration of such 
information and materials as are available to him. This judg- 
ment, however, does not help the assessee in the least, inasmuch 
as no principles laid down there have been violated in this case. 
On the grounds stated above we answer this question too in the 
affirmative. 

In the circumstances of the case, however, we leave the 
parties to bear their own costs before us. 

Beferenee answered accordingly. 


[In the JPbivt Gounoiii.] 

BENGAL COAL CO., LTD. 

V, 

SEI JANAEDAN KISHOEE LAL SINGH DEO 
AND ANOTHEE. 

Lobd Eombb, Sib Shadi Lal and Sib Gbobob Eankin. 

June 28, 1937. 

Income Tax — Minino Lease — Oovenanx Maeino Lessee 
Liable bob All Taxes and Public Demands Imposed upon 
oB IN Ebspboi op the Mines — Weexheb Includes Income Tax 
on Eotalxies Eesbbved by Lease. 

Income tax is not a tax imposed ‘ upon the mines or part 
thereof' in any sense relevant to the lessee's covenants in a mining 
lease. Even express words making the lessee liable for all public 
demands imposed upon the proprietors in respect of the mine would 
not bring income tax within the covenant. 

Judgment of the Calcutta High Court in Benoal Coal Co. v. 
Janabdan Eishobb Lal Simoe Deo [1986 1.T.B. 892] ajfirmed. 

P. C. Appeal (No. 69 of 1987) from a judgment of the Calcutta 
High Court reported os 1986 1.T.E, 892. 
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L. M. Jopling, for tbe Appellants. 

A. M. Dunne, K. G. and J. M. Parikh and B. Parikh, for the 
Bespondents. 

JUDGMENT 

Sib Gbobgb Baneib. — By a mining lease dated 4th March, 
1915, tbe Plaintiffs demised to the Bengal Goal Company, litd. 
(Defendants) therein called “ the lessees ”, the .mines, beds, veins 
and seams of coal in Monsa Poidih in the District of Bnrdwan for 
30 years from 1st April, 1915. The first of the lessees’ covenants 
contained in Part YIl of the schedule to the lease was in the 
following terms ; — 

“ The lessees shall pay the royalty and royalties reserved by 
this lease at the time and in the manner above appointed in that 
behalf and shall also pay and discharge all taxes, rates, assessments 
and impositions whatsoever being in the nature of public demands 
which shall from time to time be charged, assessed or imposed 
upon the said mines or any part thereof by authority of the 
Government of India or the said Local Government or otherwise 
except demand for land revenue and shall also pay interest at the 
rate of 12 per cent, per annum on all arrears of such royalty or 
royalties from the due date thereof.” 

By their plaint filed in the Court of the Subordinate Judge at 
Asansol on the 2l8t June, 1929, the Plaintiffs claimed to be entit- 
led under this covenant to decree against the Defendants for a sum 
of Bs. 2,095-8-0 together with certain interest. The claim is for 
re-imbnrsement in respect of certain cesses or taxes for which tbe 
Plaintiffs became liable between the years 1923-1929 (inclusive) 
and which they have paid. These public demands are three in 
number — namely, (1) Boad and Public Works Cess under the Cess 
Act, 1880 (Bengal Act IX of 1880) (2) expenses charged to the 
plaintiff under cl. (b) of sub-sec. (1) of Section 10 of the Bengal 
Mining Settlements Act, 1912 (Bengal Act II of 1912) ; (3) In- 
come-tax upon royalties reserved by the lease. 

The Subordinate Judge gave the plaintiff a decree in respect 
of all three heads of claim but disallowed the claim for interest. 
On appeal by the Defendants the District Judge of Burdwan (7th 
December, 1932) disallowed the claim in respect of income tax 
but upheld the trial Court’s decision as to the other two heads of 
claim. Both sides having appealed to the High Court, Nasim Am 
and EneiiBT, JJ., affirmed the decision of the District Judge by de- 
crees dated 24th Maibli^ 1939, . Two. appeals to BUs Majesty have 
I— 81 
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been brongbt pnrsnant to certificates granted by the High Gonrt 
under danse (o) of Section 109, Civil Procedure Code, and they 
have been consolidated. The defendants by their appeal dispute 
that they are liable in respect of Boad and Public Works Cess or 
the charge under the Mining Settlements Act. The plaintiffs 
appeal against the disallowance of their claim in respect of income 
tax. No question as to interest arises : nor is it contended that 
there is any reason why the covenant should not have effect 
according to its tenor. 

Learned Counsel for the Defendants have drawn attention to 
the fact that the words of the covenant— -charged, assessed or im- 
posed upon the said mines or any part thereof — are not accom- 
panied by phrases (to be found in books of conveyancing prece- 
dents) designed to enlarge their scope by making express mention 
of demands imposed in respect, of the demised premises or in res- 
pect of the royalties reserved by the lease. Allum v. Dickinson has 
been cited to show that the fact that a charge can be enforced 
against the premises does not in all circumstances make it a charge 
imposed on the premises and the observations of Mathbw, L.J., in 
Foulger v. Arding have been referred to as showing that unless 
there be express mention of demands imposed on the owner in res- 
pect of the premises, such a demand is not within the covenant. 

The words “ taxes, rates, assessments and impositions what- 
soever ” are followed by the words “charged, assessed or imposed 
upon the said mines ” — a variety of phrase which is intended to 
avoid restricting the covenant to cases in which the demand is 
in the strictest sense “ charged upon the land.” The phrases are 
to be taken in their ordinary and natural meaning. In Payine v. 
Esdaile, the House of Lords had to interpret the phrase in a Sta- 
tute of Limitations ” periodical sums of money charged upon or 
payable out of any land except moduses or compositions belong 
to a spiritual, or eleemosynary corporation sole.” As moduses were 
incapable of being charged on land in the sense of being payable 
out of land or realisable by remedy against the land itself the 
phrase ” charged upon ” was interpreted In a wider sense and as 
having no technical meaning. It was considered by Lobs Hbbs- 
fiTrwT.T. that the prima facie and most common meaning would 
make it applicable only to those cases in which there was some 
remedy against the land itself, but that it might well be used to 
describe a burden imposed upon land if a payment has to be made 
in respect of land and the land can only be enjoyed subject to the 
liability for that payment, Lord Mucnaghten observed 
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“ The liability to the payment falls npon the ooonpier or taker 
for the time being by reason of his occupation. The land carries 
the liability as a burthen from taker to taker. Beyond all doubt that 
liability subtracts something from the profitable enjoyment of the 
land ; it must be taken into account on the occasion of a sale, a 
mortgage, or a lease. An intending purchaser would give so much 
less purchase' money ; an intending mortgagee would strike the 
amount off the rental in calculating the value of the proposed 
security and an intending lessee would offer so much less rent. It 
seems to me that according to the ordinary understanding of man* 
kind that is a charge upon land, which cannot be dissociated from 
the land and which charges the occupier in respect of the land.” 

The particular illustration of an intending lessee does not here 
apply owing to the special nature of the demand in question, but 
the other illustrations (intending purchaser, intending mortgagee) 
are applicable and add point to the circumstance that a remedy is 
given against tho land itself. Their Lordships see no features in 
the present case rendering these considerations insufdoient to 
attract the operation of the covenant and are of opinion that the 
High Oourt was right in holding that this part of the plaintiffs’ 
claim is well founded. 

IncomC'taB is in a very different position, as intending pur- 
chasers or mortgagees of the lessors’ interest would appreciate. It 
is not a tax imposed upon the mines in any sense relevant to the 
lessees'* covenants in a mining lease. Indeed, express words refer* 
ring to public demands imposed upon the proprietors in respect of 
the mine would not have brought income-tax within the covenant. 
It may be true that the suggestion that the covenant extends to 
income* tax in respect of the plaintiffs’ royalties would not in 1915 
seem so unreasonable as it would after the Indian Income-tax Acts 
of 1918 and 1922 had graduated the tax according to the amount of 
the assessee’s total income. But a general tax on the income of all 
persons with exceptions for smaller incomes is plainly outside the 
scope of the covenant. 

The result is that in their Lordships’ opinion both appeals 
should be dismissed. They will humbly advice His Majesty ac- 
cordingly. There will be no order for costs. 

Sblfcitors; Sanderson Lee d Oo„ for the Appellants. 

Stanley, Johnson db Allen for the Respondents. 
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[Im ihb Housb of Lobss]. 

HUGHES (INSPEOTOE OE TAXES) 

V. 

BANK OE NEW ZEALAND. 

Lobd Aisib, Lobs Thabebbtob, Lobo Ettssbll of 
EjuiOWeb, Lobd Maomillab and Lobd Maugham. 

Maiab 4, 1938. 

Busibbss Expbbditubb — Expbbdixubb Iboubbbd IB Rbs- 
PBOT OP IbVBSIMBBTS WHIOH PbODUOB NoB-TaXABIiB Iboomb — 
Whethbb Allowable — Exbmpiiob of Ibibbbsi ob Ibdia Stock, 
Wab Loab & CoLOBiAL Sboubitibs — Ebglibh Iboomb-tax Act, 
1918, Sbo. 46 ; Soh. C, B. 2 (d) ; Son. D, Mis. Bales, r. 7 (2). 

The Bank of New Zealand which had a branch office in London 
was assessed on the profits arising from trade exercised at the Lon- 
don branch. The Bank claimed that certain items namely, (i) inter- 
est on 6 per cent. War Loan, (»i) interest on Government of India 
Stock, (iii) interest on Grand Trunk Pacific Railway and Auckland 
Specific Power Board were exempt from tax and also claimed that 
the cost of obtaining the tnoney used in these four securities, so far 
as it was not part of the Bank's capital, should be deducted as ex- 
penditure incurred for the purposes of the trade : Held, affirming 
the judgment of the Court of Appeal, that the items of interest in 
question were absolutely exempt from income-tax, and they could 
not be taxed ae trading profits under Case I of Schedule D. Held 
farther, that though these vi}terest items were exempt from tax, as 
the investments in question were part of the business of the bank’s 
trade, the expense connected with them was wholly and exclusively 
laid out for the purposes of the trade and should be deducted in 
computing the profits to be charged. 

Per Lobd Thabebbxob : Expenditure in the course of the trade 
which is unremunerative is none the less a proper deduction, if 
wholly and excl usively made for the pwposes of the trade. It does 
not require the presence of a receipt on the credit side to justify the 
deduction of an es^ense. 

Appeal from a jadgment of the Ooart of Appeal. The jadg* 
meat appealed from is reported at 1938 LT.B. p. 641. 



1938 ] HTTGHBS (INS. OF TAXBS) V. SANK OF KBW ZBALAND 63 ? 

The AUorney^Qeneral (Sir Donald Somervell^ K.O.), and Begi- 
nald P. Hills for the Appellant. 

A. M, Loiter, E. 0. and J. 8. Serimgeour for the Bespondents. 

Loan Aiein : My Lords, in this case 1 have had an opportu- 
nity of reading the opinion which is about to be delivered by my 
noble and learned friend Lord Thaukerton. 1 agree with it, and 
find it unnecessary to add anything. 

Lobd Thanehbton : My Lords, the respondent bank, which 
admittedly resides in New Zealand, and is not resident or ordinarily 
resident in the United Kingdom, has a branch office in London. 
It is admittedly assessable to income-tax under the Income-tax 
Act, 1918, Case 1, Schedule D, on the profits arising from the 
trade exercised at the London branch, and the present appeal re- 
lates to an assessment to income-tax in the sum of £ 94,448 for the 
year ending April 6, 1929, made upon it by the additional commis- 
sioners of income-tax for the city of London under Case I, in res- 
pect of these profits. 

The following statement shows, in summary form, the materi- 
al receipts and expenses of the London branch for the year ending 
March 31, 1928 upon which the assessihent was based, as adjusted 
for income-tax purposes by the additional commissioners ; — 


Dr. Or. 

£ £ 
Working expenses 41,070 Exchange and commis- 

Interest paid on deposits sion (mainly, profit on 

and balances in London 19,312 exporter’s bills pur- 

Bebates on bills receivable chased) 90,600 

which were immature Loans to Banks and dis- 

on March 31, 1928 7,814 count houses 87,209 

'Commission and ex- Interest on overdrawn 

change 36,482 accounts 26,668 

Interest and expenses paid ' Interest on dishonoured 
in New Zealand in res- bills 2,122 

pect of money borrow- Discounts on Treasury 

ed in New Zealand, and -bills 68,087 

used at the London <. Interest on War Loan 
branch 112,868 - 3} per cent. 6,048 

(Note — This item inolu- Interest' on Wat' Loan 

des ;341,262 in respect 6 ’per cent. ' 76,62). 
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Dr. 

£ 

of money borto'wed in 
New Zealand and used 
in the purohase of the 
following assets of the 
London Branch : — 

War Loan S per cent. 

India 8 per cent. 

Grant Trank Pacific 
Bailway. 

Auckland Electric Power 
Board). 

Balance profit 116,023 

£333,669 


Or. 

£ 

Interest on India 3 per 
cent. 1,500 

Interest on Grant Trank 
Pacific Bailway 412 

Interest on Auckland 
Electric Power Board 1,028 

Profit on sale of seen* 
rities 10,714 

Exchange adjustment 14,730 


£888,669 


The respondent bank appealed against the assessment, and 
maintained that, under certain statutory exemptions, the following 
four credit items should be excluded from the account ; 


£ 

1. Interest on War Loan 6 per cent. 75,621 

2. Interest on India 3 per cent. 1,500 

3. Interest on Grant Trank Pacific Bailway 412 

4. Interest on Auckland Electric Power Board 1,023 


£ 78,556 


The Grown disputed the respondents’ contentions, but main- 
tained that if these items, ox any of them, fell to be excluded, the 
proportion of the debit item of £ 112,868 for interest and expenses 
which was attributable to the cost of obtaining the money used 
in earning the item or items so excluded should also be excluded, 
.80 that only the net profit derived should be excluded from the 
trading account. As stated above, the proportion attributable to 
the four credit items sought to be excluded is £ 41,262, which 
consists of the cost of obtaining from New Zealand the money 
used in these four securities, so far as it is not part of the bank’s 
capital, and takes into account, not only the average rate of in- 
tftsreBt paid on deposits in New Zealand, and the cost of issuing 
notes there^ but also an appropriate proportion of the general ex- 
jp0n8<|B incurred by the bank there. 
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The special oommissioaets upheld the respondents’ conten- 
tions and exolnded the font credit items from the account, and 
rejected the appellant’s contention, on that footing, for exclusion 
of the debit item of £ 112,868 to the extent of £41,262. In ac- 
cordance with this decision, the assessable profit was reduced from 
£ 116,023 by the amount of the four credit items (£78,656), to 
£37,467. On appeal to the King’s Bench Division, Lawbenoe, J., 
affirmed the determination of the special commissioners, and his 
judgment was affirmed, on appeal, by the Court of Appeal, against 
whose judgment the present appeal is taken. 

The statutory provisions on which the respondents base their 
claim for the exclusion of the items are as follows : 

1. As regards the War loan interest, the Income Tax Act, 1918, 
Section 46, which provides : 

“ (1) Where the Treasury have before the commencement of 
this Act issued or may thereafter issue any securities which they 
have power to issue for the purpose of raising any money or any 
loan, with a condition that the interest thereon shall not be liable 
to tax oi^BUper tax, so long as it is shown, in manner directed by 
the Treasury, that the securities are in the beneficial ownership 
of persons who are not ordinarily resident in the United Kingdom, 
the interest on securities issued with such a condition shall be 
exempt accordingly 

2. As regards the India Ghovernment Stock, Schedule 0, 
Q-enetal Buies, r. 2, which provides : 

No tax shall be chargeable in respect of .(d) the interest 

or dividends on any securities Hof a foreign state or a British pos- 
session which ate payable in the United Kingdom, where it is 
proved to the satisfaction of the commissioners of inland revenue 
that the person owning the securities and entitled to the interest 
or dividends is not resident in the United Kingdom ; but, save as 
provided by this Act, no allowance shall be given or repayment 
be made in respect of the tax on the interest or dividends on the 
securities of any foreign state or any British possession which are 
payable in the United Kingdom: 

3. As regards the Grand Trunk Pacific and Auckland Electric 
Power stocks, the respondents contend that Schedule 0, r. 2 (d), 
was made applicable to the interest on these stocks by Schedule D, 
Misc. Buies, r. 7 (2), which provides as follows : 

“(1) Where (a) any inter eat...... payable out of or in respect 

of the stocks, funds, shares, or securities of any foreign or colonial 
company are intrusted to any person in the United Kingdom 
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for payment to any persons in the United Kingdom, the same shall 
be assessed and charged to tax nnder this schedule by the special 
commissioners 

“ (2) All the provisions of Schedule C relating to the tax to be 
assessed and charged in respect of dividends payable out of any 
public revenue other than that of the United Kingdom, and in- 
trusted to any person for payment to any persons in the 

United Kingdom, shall extend to the tax to be assessed and charged 
under this rule.” 

As regards the War Loan, the Crown did not maintain their 
appeal. In this I think that the Crown were well-advised, for I 
agree with Loan Wbioht, M.B., that their contention is contrary 
to the apparent meaning of the statutory provisions; originally 
contained in the Finance (No. 2) Act, 1915, Section 47, and would 
involve the very serious frustration of what the parties, taking 
the securities from time to time, might be assumed to have con- 
templated. It is necessary, however, to notice here an argnment 
which the Grown put forward as applicable to all the four credit 
items in dispute — namely, that the provisions of Section 46 (1) 
of the Income-tax Act, and Schedule C, General Buies, r. 2 (d) 
merely exempted certain interest paid to persons not resident, or 
not ordinarily resident, in the United Kingdom from charge nnder 
Schedule G, or Schedule D, Case 111, gua interest, and did not 
operate to exclude any trading receipts of a trade exercised in the 
United Kingdom from the computation of the profits of the trade 
for the purpose of assessment nnder Schedule D, Case I. This 
appears to have been the only argument submitted by the Crown 
as to the War Loan, but, despite their abandonment of it as re- 
gards the War Loan, they still maintained it as regards the re- 
maining items before your Lordships. 

My Lords, I have no difficulty in rejecting this contention. 
I agree with the courts below that, whether as interest or as a 
component part of the profits of a trade, the exemptions must 
equally apply. 

The only question remaining as to the India Government 
Stock is whether Schedule G, General Bnles, r. 2 (d), refers only 
to tax nnder Schedule G or is of general application. In my 
opinion, it is clearly not limited to Schedule 0 in its operation. 
The opening words of the rule do not limit it to no tax “ under 
this schedule,” as is done in both r. 1 and r. 3, and it can hardly 
have been the intention to limit the exemption of the stock, divi- 
dends or interest of an accredited niinister of any foreign state 
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nnder r, 2 (o). Equally, there seems to be no reason in so limit- 
ing r. (d). Bat, farther, r. 2 (d) is a consolidation of the exemp- 
tion conferred by the Finance Act, 1910, Section 71 (2), which 
was not limited to any particular schedule. 

A more difficult question arises as to the Grand Trunk Pacific 
and Auckland Electric Power stocks— namely, as to the extent of 
the incorporation of the provisions of Schedule G by Schedule D, 
Misc. Buies, r. 7 (2), in view of the words : 

“ relating to the tax to be assessed and charged in respect of 
dividends payable out of any public revenue other than that of the 
United Kingdom, and intrusted to any person (other than the 
National Debt Commissioners or the Bank of England or the Bank 
of Ireland) for payment to any persons in the United Kingdom.” 

The Grown maintain that the small group of nine rules under 
Schedule G, entitled “ Buies as to interest, etc., With the payment 
of which persons other than the Bank of England, the Bank of 
Ireland, and the National Debt Commissioners ' are intrusted,” is 
alone incorporated by r. 7 (2). That group of rules relates to the 
payment of dividends payable out of the public revenue of Northern 
Ireland, or which are payable to any persons in the United Kingdom 
out of any public revenue other than that of the United Kingdom 
or of Northern Ireland. It is to be noticed that by Buie 9 of these 
rules the expression ** dividends " is defined as including interest, 
annuities, dividends, and shares of annuities, and that in the eight 
preceding rules the word ” dividends ” is alone used. That group 
of rules is properly described as providing mere machinery. The 
respondents maintain that the language of Buie 7 (2) is apt to in- 
clude every provision of Schedule G which, mtetatis mutandis^ is 
applicable to the dividends described in Buie 7 (2), and that among 
such provisions Schedule G, General Buies, Buie r. 2 (d), neoes- 
sarily has a place. 

My Lords, I feel the greatest difficulty in coming to any clear 
conclusion on the matter. I find the language of the sub-section 
of Buie 7 evasive and ambiguous. A slight alteration of the words 
could have clearly expressed either of the opposing constructions. 

In the first place, I agree with the Court of Appeal in their 
acceptance of the argument of the Grown that the Finance Act, 
1910, Sectioh 71 (2),- did not confer the exemption here claimed, 
and in their rejection of Mr. Latter’s contention tp the contrary. 
It follows that this exemption, if the respondents are right in their 
construction, is corif erred for the first time by the Gohsolidation 
Act. The presumlption against such a constraetion was rightly 
J—Sf 
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recognised by the Coari of Appeal, bat they held that the langaage 
of the sab-seotion is safficieatly clear to overcome the presump- 
tion. They felt fortified in this view by the provisions of the 
Finance Act, 1924, Section 27, to which 1 will refer later. 

The Crown’s main contention is that Bale 7 is not a charging 
rnle, but merely provides machinery for collection of tax, and that 
it woald be out of place to find an exemption from tax in the rnle* 
They claim, with some force, that the terminology of Bale 7 (2) 
substantially reproduces the heading of the small group of rules of 
Schedule G above referred to, noting incidentally that dividends 
are alone referred to, and that it is only in the small group that 
dividends are alone referred to, coupled with a definition clause. 

The Court of Appeal held that Buie 7 (1) was a charging pro- 
vision, and that the opening words of Buie 7 (2) — “All the pro- 
visions of Schedule G relating to the tax to be assessed and charged” 
— were general, and clearly included the general rules, mutaiis 
mutandis. On the first point, I find it sufficient to say that, in my 
opinion, rules which are described as miscellaneous, and which 
contain, for instance, in Buie 2 undoubted exemption, afford a not 
inappropriate place for the grant of exemptions. It is on the 
wording of Bale 7 (2), however, that 1 feel doubt, for the words, 
following the opening words quoted above, have some resemblance 
to the heading of the small group of rules of Schedule C, taken 
along with the subject-matter of the group, as defined in Buie 1 of 
the group. The ambiguous nature of these words, so far as bearing 
on the point at issue, does not enable me to differ from the firm 
opinion of all three members of the Court of Appeal. 

As already stated, however, the Court of Appeal, and in parti- 
cular, Lobd Wbiohi, M.B., and GIbbbbb, L.J., found confirmation 
for their view of Buie 7 in the provisions of Section 27 of the Act 
of 1924, which provides a right of appeal from “ the decision of 
the inland revenue oommissioners ” in certain specified cases. 
Section 41 of that Act provides that Part II, which includes Sec- 
tion 27, is to be construed together with the Income-tax Acts. 
Among the oases specified, the material provision (of the Finance 
Act, 1924, Section 27) is as follows : 

“ (8) This section applies to the following questions 

(0) any question as to residence arising— 

(1) under para (d) of Buie 2 of the General Bales applicable 
to Schedule G ; or 

(ii) under Buie 7 of the Miscellaneous Buies applicable to 
Soh^dpjie D in connection with a claim fox repayinisnt, of income 
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tax made to the commissioners of inland revenue by the person 
owning the stocks, funds, shares or securities and entitled to the 
income arising therefrom, or entitled to the annuities, pensions or 
other annual sums, as the case may be, and from whose income a 
deduction has been made on account of the income tax assessed 
and charged under the said rule 

Loan Wbiohi, M. R., holds that head (ii) of sub-sect. (3) (c) 
treats Rule 7 as containing a provision in the terms set-out, and holds 
that the terms set out are the exact terms to be found in Schedule 
G, General Rules, Rule 2 (d), and that, accordingly, they can only 
be found in Schedule D, Miscellaneous Rules, r. 7, if Rule 7 (2) has 
incorporated them, which is the conclusion at which he had al- 
ready arrived. Gbbbn, L.J., expresses the same view and also lays 
stress on the use of the word “ decision ”, on the ground that that 
could only refer to a power of decision expressly conferred on the 
commissioners of inland revenue. I find myself unable to agree 
with this latter view. In my opinion, it may well refer to a refu- 
sal to concede the claim of the aggrieved person, which, prior to 
the Act, would have involved a petition of right — a procedure which 
the provision was apparently designed to obviate. On the first 
point expressed by the judges Z do not feel so clear as to utilise this 
ex post facto legislation in the construction of the Act of 1918, but, 
again, 1 am not prepared to reverse, on appeal, the clear decision 
of the Court of Appeal. If the policy of the Crown is otherwise, 
it is for them to rectify the ambiguities by amending legislation. I 
am therefore of opinion that the appeal of the Crown fails on all 
the main questions. 

There remains the alternative question as to reduction of the 
amount of the four credit items so to be excluded from the compu- 
tation by a proportionate part of the debit item of £ 112,868, 
which has been agreed at £ 41,262. It is perhaps enough to say 
that the Crown are unable to point to any statutory provision in 
support of their contention, whereas the respondents find full 
justification for their resistance in the provisions of Schedule D, 
Cases 1 and II, Buie 3, which is as follows : 

“ 3. In computing the amount of the profits or gains to be 
charged, no sum shall be deducted in respect of (a) any disburse- 
ments or expenses, not being money wholly and exclusively laid 
oat or expended for the purposes of the trade, profession, employ- 
ment or vocation 

In order to ascertain the authorsied deductions, it is right to 
tutu this into positive form. In this view, it seems to me to be 
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incontrovertible that, in the present case, the investments in ques> 
tion were part of the bnsiness of the respondents ’ trade, and that 
the expense connected with them was wholly or exclusively laid 
out for the purposes of the trade. Expenditure in course of the 
trade which is unremnnerative is none the less a proper deduction, 
if wholly and exclusively made for the purposes of the trade. It 
does not require the presence of a receipt on the credit side to 
justify the deduction of an expense. I agree on this question with 
the decision of the courts below : 

1 am of opinion, accordingly, that the decision of the Court of 
Appeal should be affirmed, and that the appeal should be dismissed 
with costs. 

Lobd Bttssslii op EHiLOWEB : — My Lords, I agree. 

Lobd MxOMiXiiiAN : — My Lords, I also agree. 

Lobd MA'DascAU : — My Lords, I concur. 

Appeal dismissed with costs. 

Solicitors : — Solicitor of Inland Bevenue for the Appellant 
Linhloiters d Paines for the Eespondents. 


[In the House op Lobds]. 

PATCH (FENTON'S TBUSTEE) 

». 

INLAND BEVENUE OOMMISSIONEKS 

Lobd Ateib, Lobd Thabebbton, Lord Bttssbu:. op 
Eiddowbb, Lobd MACimiDAB and Lobd MAnoEAii 

January 24, 26,' 27, March 4, 1938. 

Bank Inibbbst — Intbbbso? Added a?o Pbinoipal at ihb End 
OP Each Halp-tbab — Whole Tbbaibd as Pbinoipal pob Next 
Halp-Ybab — Whbthbb Amounib toPatmbnx op Inibbbst. 

In respect of a loan taken by a person from a bank, the bank 
added the inierest accrued due on the loan every half year to the 
principal. No deduction of tax was made on the interest so added. 
The person against whom the interest was so adjusted claimed un- 
der See. 86 (i) of the Income Tax Act, 1918, for repayment of tax as 
if there was an actual payment of interest. The question arose as to 
whether such addition of interest to the principal amounted in law 
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to a repaymeni of interest in fact for the applice^ion of Section 86 
(I) of the Act. 

Held, affirming the decision of the Court of Appeal without 
going into the question whether tax had been deducted or not, and 
whether interest was paid out of profits or not, that no interest was 
in fact paid, thai the method of aceourding adopted by the Bank 
could not amount to a real payment of ir^erest and that what the 
Act requires is that the sum due as interest shall have been actually 
discharged and not constructively paid. 

Inland Bevenue Commissioners y. Holder, 1988 A.C. 684 ; 16 
T.C. 640 ooQsidered and distinguished. 

Gases referred to: 

Axiobnbt-G-bnbbal V. Mbxbopoliian Waibb Boabd [1928] 
(1 K.B. 833 ; 13 Tax Gas. 294 ; 97 L.J.K.B. 214 ; 138 L.T. 346). 

Bank of England «. Vagliano Bboihhbb [1891] (A.G. 107 ; 
60 L J.K.B. 146 ; 64 L.T. 363). 

Bbvan, Ex parte [1803] (9 Yes. 223; 32 E.B. 688). 

Clanoabxy (Lobd) V. Laiodohb [1810] (1 Ball & B. 429). 

Eaton v. Bbll [1821] (6 B. & Aid. 34 ; 106 E.E. 1106). 

Inland Bbvbnub Gommibsionbbs v. Holdbb [1931] (2 E.B. 
81; 100 L.J.£:.B. 439; 146 L.T. 193) on appeal [1932] (16 Tax 
Gas. 640 ; 1932 A.G. 724). 

Be Jadnobb, Bibd v. Abnold [1926] (Gh. 471 ; 96 L.J. Gh. 
377 ; 134 L.T. 728). 

Bbddib V. WiLLUMBON [1863] (1 Maoph. (Gt. of Sees.) 228). 

Appeal from an order of the Gonrt of Appeal (Lobd Weight, 
M.B., and Boubb, L. J., G-bbbnb, L. J., dissenting) dated January 
24, 1936, dismissing an appeal by the appellant from an ord^r of 
Finlay, J., dated March 26, 1936, whereby an appeal by the 
appellant upon a case stated by the oommissionets fox the speoical 
purposes of the Income Tax Acts was dismissed and the deter* 
mination of the said commissioners affirmed. 

A. M. Latter, K. 0. and F. Heyworth Talbot, for the Appel- 
lant. 

The Attorney- General (Sir Donald Somervell, K. 0.) and Begi- 
nald Pi Hills, for the Bespondents. 

Lobd Atkin ; — My Lords, the question in this case arises on 
the claim of the appellant trustee under a deed of arrangement 
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ezeoated in 1921 by Henry Eeniion, to have repaid to him under 
the provisions of the Income Tax Act, 1918, Section 36, money 
which he says Fenton in the financial years ending April 6, 1921, 
and April 5, 1922, paid without deduction of tax out of profits and 
gains brought into charge as interest payable on an advance from 
Martins Bank. The commissioners say that Fenton did not pay 
the interest in the years in question, or at all, and that, if he did, 
he did not pay out of profits and gains brought into charge. FiN- 
tiAV, J., and all the members of the Court of Appeal held them- 
selves bound, as they were, by a previous decision of the Court of 
Appeal in Inland Bevenue Commissioners v. Holder ^ to decide that 
the interest had been paid. They differed as to whether it had 
been paid out of profits and gains brought into charge, Lobo 
Wbiqhx, M.B., and Bombb, L.J., holding that it had not, G-bebnb, 
L.J., holding that it had. Counsel for the appellant have been 
heard on both points, but your Lordships did not find it necessary 
to decide the second point, and have not heard the Attorney - 
General upon it, and I express no opinion with regard to it. 1 am 
myself satisfied that the facts found by the special commissioners 
do not disclose any payment of the interest in respect of which 
the claim is made. The transaction with the bank is a simple one. 
In October, 1918, the bank advanced to Mr. Fenton the sum of 
£ 260,000 to complete the purchase of the share capital of a com* 
pany in Labrador owning a large forest property. They took as 
security the shares in the company. The account is kept as an 
ordinary bank account, and is not styled a loan account. Through- 
out, there are no credit items, but the account is debited with 
cables to Canada, no doubt in connection with the transaction, and 
with small commissions to the Canadian bank, through which the 
transaction had been completed. At the end of the first half-year 
in December, 1918, the bank debit the account with chargee 
£ 4,089 6s. 3d., which includes interest, and show a debit balance 
of 254,121 12s. 7d., made up of the original advance of 
£ 260,000, the amount of the cables and commission referred to, 
and the above sum for “ charges.” The account, balanced on 
December 23, 1918, begins the next half-year period on December 
24, with a debit item : “to balance, £264,121 123. 7d.” There 
are no entries for the half-year until June 23, 1919, when charges 
£ 7,602 14s. 7d., are debited. The account is then balanced at 
£ 261,724 78. 2d., and that balance is again brought down as the 
first debit item in the next half-year’s account, which is balanced 
on DeOember 31, 1919, at £ 270,349, after debiting charges 



1938] 


PATOU V. IHLAND BEVENOB OOMMISSIOKEBS 


647 


£ 8,613 7b. 76., together with small sams for cables. We now 
come to the year 1920, in which the hrst year of charge in the 
present case begins. In the first half-year, the balance of 
£270,349 68. 2d., is brought down, and, in addition to a few 
ponnds for cables and payment to the Canadian bank on June 30, 
charges £9,999 16s. 3d., are debited, and the balance shown is 
£ 280,364 11s. 2d., I may set out the nest two half-years’ ac- 
counts : 

1920 £ s. d. 

June 80 To balance 280,364 11 2 

Dec. 31 Charges 11,306 IS 5 Deo. 31, 1920 

By balance £ 291,671 6 7 

291,671 6 7 
Dec. 31 To balance 291,671 6 7 

1921 

June 4 8tp. & Fees 
on 

Eqnit. Charge 10 10 0 
June 24 Charges 11,291 6 1 June 30, 1921 

— By balance £ 302,978 2 8 

302,973 2 8 
June 30 To balance 302,973 2 8 

The question is whether, when the charges are added to the 
existing indebtedness at the end of one half-year, and the whole 
sum brought down is a debit item at the beginning of the nest 
half-year, so that interest is charged on the last half-year's interest, 
the charges have been paid. The ordinary man would, I think 
say that, so far from being paid, they are added to the ordinary 
indebtedness, because they are not paid and 1 can see no reason 
why the law should say anything different. It is obvious that the 
system adopted by banks, which seems to have been common 
practice in the time of Lobd EIiDON, D. C., is for the purpose of 
giving them compound interest without perhaps flaunting that 
fact before their customers. 

It would seem that the members of the Court of Appeal in 
Holder's case considered that there was a line of authority which 
led theqa to the conclusion that, in these circumstances, the inter- 
est must in law bo deemed to have been paid. 1 do not think that 
this is the result of the oases. Bx parte Devon was a case of a 
petition in bankruptcy to be allowed to prove. One objection made 
was “ that in settling accounts half-yrarly interest had been turned 
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into principal.” At that time the Usury Act, 1713 (12 Ann. Stat. 
2, c. 16), was in force, which made illegal a contract to pay interest 
at a rate higher than 5 per cent, per annum. It does not appear 
from the report what was the nature of the debt or what were the 
occupations of either petitioner or debtor. Lobd Eldon, L. C., 
said, at p. 224 : 

“ As to the question of compound interest, it is clear, yon can- 
not a priori agree to let a man have money for twelve months, 
settling the balance at the end of six months ; and that the inter- 
est shall carry interest for the subsequent six months : that is, you 
cannot contract for more than 6 per cent. : agreeing to forbear for 
six months. But, if you agree to settle accounts at the end of six 
months, that not being part of the prior contract, and then stipul- 
ate, that you will forbear for six months upon those terms, that is 
legal.” 

There is here not a suggestion of payment. The only ques- 
tion for Lobd Eldon, L. C., was the supposed illegality. An ante- 
cendent {a priori) agreement for half-yearly rests and interest upon 
the balance would be void, but, if one settles, agrees, the 
balance at the end of six months, there is nothing to prevent one 
from making up a fresh start with the total debt, which no doubt 
includes interest, and agreeing to forbear from suing for the whole 
debt at a rate of interest meantime. In Eaton v. Bell the plaintiffs 
were bankers, and had held the defendant’s account for a number 
of years, making up the accounts with half yearly rests, in pursu- 
ance of the practice above described. Both counsel and Abbot, 
C. J., refer to the question as one of compound interest, and 
Abbott, G. J., says, at p. 40 : 

it is now settled, that a party advancing money to 

another is entitled to charge interest, and at the end of every year, 
then to add the principal to the interest.” 

Later, he describes the process as converting the interest from 
time to time into capital. There is again not a word as to pay- 
ment, and why it should be considered authority for the conten- 
tion I do not know. _ I should have mentioned in order of date 
Olanearty {lard) v. LoOouehe. There the plaintiffs had brought an 
action against the defendants, bankers of one Gonolly whose exe- 
cutors the plaintiffs were, for an account of their testator’s trans- 
actions. The plaintiffs had objected to the system of yearly rests. 
Lobd Mannbbs, L. G., directed yearly rests, and said, at p. 428 : 

” for otherwise the defendants would not have legal interest 
for ’their money. If the interest were paid to them regularly at 
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the end of the year that interest in their hands would- become 
capital and be invested ; if it were not paid, they, wonld not at the 
end of the second year receive legal interest upon the whole of the 
debt, dne to them from Mr. Gonolly nnless that part of the debt, 
which consisted of interest, due at the end of the first year, was 
treated as capital ; what is there in law or equity against this 
transaction 9 ” 

It will be observed that Lobd Mannbbs, L.G., so far from 
deeming the interest paid, considered it unpaid, and relied on that 
fact as justification for treating it as capital. Then comes the case 
of Beddie v. Williamson which has the high authority of Lobd 
Pbbsidbni IboiiIS, then Lobd JtJSHOB-GiiEBK. In that case the dis- 
pute was between a co-obligant on a cash-credit bond given to a 
bank by the pursuer and his son, who was the customer of the 
bank. The bond was for £-400 and interest. The account had 
been kept with yearly rests in accordance with the usual custom, 
and, at the date of the death of the customer, in 1850, showed, in 
accordance with the last balance of May 30, 1849, an indebtedness 
of £834. The question was whether, as the pursuer claimed, the 
amount due was £ 400, with interest from May 30, 1849, or whe- 
ther, as the bank claimed, the amount was £ 400, with interest 
from January, 1844, the first date at which £ 400, principal be- 
came due on the account. The decision of the Second Division of 
the Gonrt of Session was that the former view was -right, interest 
on £ 400 having been extinguished from year to year by being 
added to principal in accordance with banking practice. The 
statement of the Lobd Jdsiiob-GIiBBK must be set out at some 
length after stating that the co-obligants are bound to pay up the 
interest at the end of the year, though the principal sum be not 
payable, he proceeds, at p. 237 : 

“ But if the bank instead of demanding from the co-obligants 
the interest dne at the end of the year, choose, in concert with 
the obligant who is authorised to operate on the account, to avail 
themselves of their privilege of accumulating that ipterest with 
the capital, without any communication with the .other ol;>ligants, 
they are dealing with theacooupts, as fa? as these othe? obligants 
are concerned, in ipreoisely the same wny as if the leading obligant 
instead of paying the interest otherwise ttt the- end of the year, had 
- given the banha cheqne forihe amount, .on the cash credit account 
w,lth which, the bank extinguisfhed the interefti and then placed the 
amount of the cheque to, the debit of the > cash aooount as an ordi- 
nary dcMt. . In this last , case, there can be no doubt, that the 
1-89 
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credit woald be additionally ezhansted proportionally to the amount 
of the ohegne given in payment of the interest ; and if the full 
snm of the credit bad been previoasly drawn ont, the cheque for 
the interest would be an unauthorised overdraft, for which the 
other cO'Obligants could not be made answerable. But does it 
make any difference, that without a cheque the same amount is 
placed to the debit of the account and thereafter dealt with as a 
principal sum drawn out ? I think not. The privilege of a bank- 
er to balance the account at the end of the year and accumulate 
the interest with the principal is founded on this plain ground of 
equity, that the interest ought then to be paid, and, because it is 
not paid, the debtor becomes thenceforth debtor in the amount, as 
a principal sum itself bearing interest 

As I understand this judgment, the Lord Jxtstiob Olebx so far 
far from saying that the interest is paid or is deemed to be paid, is 
saying that it is unpaid, and, because unpaid, the customer becomes 
debtor in the account as a principal snm. The position of the co- 
obligants, he says, in such a case, is like that which would arise if 
the interest hskd been charged by a cheque drawn on the account, 
when the principal sum would be increased by the amount of the 
cheque. A misfortune in the case is that Lobd Cowab, misinter- 
preting, as 1 venture to think, the analogy adopted by the Lobd 
Justice Glbbe goes further, and says, in a passage cited in Solder's 
Case by Boueb, L. J., that the true view is that the periodical in- 
terest must be held to have been paid when placed to the debit of 
the account as an additional advance by the bank for the conve- 
nience of the obligants. This seems to me contrary to what was 
said by the Lobd Jubhob GziEBXand to be wrong. The simple fact 
is that the amount of interest accruing during the half-year is as- 
certained at the end of the half-year, and is added to the account 
as a debt in precisely the same position as the other debit items 
whether for money lent, the price of securities bought, commission 
or other source of debt. It takes its position as part of the whole 
debt due to the bank, and, as part of the whole debt, is in the next 
half-year chargeable with interest. It is no more paid than are 
other items of the total debt. This is the view, I think, clearly 
expressed by my noble and learned friend Lobd Bubseld of Eil- 
IK>WEB, then BusbelIi, J., in Be Jauneey, Bird v. Arnold, where in 
a mortgage deed there was a provision that, whenever interest 
was in arrear for 21 days, it should be treated as an accretion to 
the capital moneys thereby secured, and should thenceforth bear 
interest. It was contended that, in those circumstances, interest 
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mast be deemed to have been paid, so as to affect the meaning of 
the Beal Property Limitation Acts; BussbUi, J., said, at p. 476, 
that snoh a constrnction : 

“ woald really amount to a travesty of the actual facts ; be* 
cause in the case of such a provision as is contained in the present 
deed which enables the interest to be capitalised, the interest is not 
capitalised because it is in fact paid, but because it has in fact not 
been paid.” 

I can add nothing to that succinct statement. 

I think, therefore, that, in circumstances such as the present, 
there is no gconnd for holding that the interest in question was 
paid by Mr. Fenton, and therefore the interesting question as to 
whether, if paid, it was paid out of profits and gains brought into 
charge does not arise. I would add only that the question does 
not arise in this case as to whether, if the debit balance, includ* 
ing interest, is paid in the next or succeeding accounts, either in 
whole, or by a. specific appropriation of a sum to the past interest, 
that is or is not a payment of interest fox the purposes of the In- 
come Tax Act. It may well be that interest is not as finally 
extinguished as some of the above decision seem to suggest, and I 
can see the hardships that would arise if, when the half-year’s 
interest is ascertained only on December 31, and the whole bal- 
ance is debited on January!, the customer were debarred from 
income tax relief. That particular point does not arise here. For 
these reasons, 1 think that the appeal should be dismissed with 
costs here and below. 

Lobd Thankbbxon — My Lords, my noble and learned friend 
Load Axein has so fully expressed my views on the matter that I 
cannot usefully add anything, except that 1 would like to add this 
in particular, that, having had the privilege of reading the opinion 
about to be delivered by my noble and learned friend IiObd Mao- 
WTT.T.AW , I desire to express my concurrence in his analysis of the 
Scottish case of Beddie v. Williamson. » 

Load Bnssaiiii of KiuiOwbn— -My Lords, I am unable to see 
how, upon the facts of the present case, it can be said that there 
was any payment by Fenton of the interest in respect of which 
repayment of . tax is claimed under the provisions of the Income 
Tax. Act, 1918, Section 36 (1). The Court of Appeal, being bound 
by the authority of Holdsr's ease necessarily held that Fenton had 
paid, or must be deemed to have paid the interest in question, but 
your Lordships arc not so bound. 
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It is not, I think, too mnoh to say that, in deciding as they 
did in Holder's ease the Court of Appeal were largely, if not main- 
ly, influenced by the views which they took of the basis and effect 
of the decision in the Scottish case of Heddie v. Williamson. As 
I understand the facts of that case, the pursuer had made himself 
liable as cautioner for what would be due by a customer on his 
current account with a bank up to a limit of £ 400, with interest. 
The account was kept with yearly rest, and, when the customer 
died, the balance last struck showed an indebtedness of over £ 800, 
which necessarily included a considerable amount of compound 
interest, The defender contended that the cautioner was liable 
for £ 400 and interest from the first date when the account showed 
a debit of £ 400. It was held that he was liable for only £ 400 
with interest from the date of the balance last struck before the 
customer’s death. The ground of the decision was that, although 
the bank could have recovered interest from the cautioner at the 
end of each year, they had chosen not to do so, but had accumu- 
lated it with capital ; that they had thereby increased the credit 
given to the customer in exactly the same way as if they had taken 
from the customer a cheque in payment of the interest due and 
had debited his account with the amount thereof ; that, if the full 
£400 had been previously drawn out, every such cheque for 
interest would have been an unauthorised overdraft, for which the 
cautioner could not have been made liable ; and that it made no dif- 
ference that, without the drawing of a cheque, the same amount was 
treated as a principal sum drawn out, and debited to the account. 

My Lords, I think that, rightly considered, that decision does 
not rest on the view that the interest was paid in fact, or was 
deemed to be paid, but on the view that the liability of the cau- 
tioner could not be increased by treating the customer as a debtor 
for a principal sum in respect of interest which he had not paid. 

It is not an authority which would justify us in holding that 
the requirements of Section 36 (1) are complied with where, as 
here, all that has happened is that, because the interest has not in 
fact been paid, the creditor has ^ added the amount of the unpaid 
interest to the debtor’s principal indebtedness. In' my opinion 
interest which is so dealt with cannot be interest “ paid to the 
bank”, still less can it be interest “paid to the bank without 
deduction qt tax out of profits or gains brought into charge” within 
th meaning of that section, I would dismiss the appeal. 

'Lobd MAOUiUjAN — My Lords, two questions were argued on 
this appeal (i) whether certain interest on loans to Fenton by his 
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bankers'Was “ paid ” by him within the meaning of the Inoome- 
tas Act, 1918, Section 86 (1), and (ii) whether the interest, if paid, 
was paid “ out of profits or gains brought into charge to tax ” 
within the meaning of the same enactment. 

The special commissioners before whom the matter came in 
the first instance, without deciding whether the interest in ques- 
tion had in fact been paid, held that, even if it had been paid 

“ it was not paid out of profits and gains charged to income- 
tax but had been paid out of further adTanoes from the bank in 
question On a case stated, FiNiiA7, J., and the Court of Appeal, 
in view of the previous decision of the Court of Appeal in Inland 
Bevemie Commissioners v. Holder regarded themselves as bound to 
hold that the interest in question had been paid, or must be deemed 
to have been paid, within the statutory meaning. Dealing with 
the second question, FibIiAT, J., held that the interest which he 
assumed to have been paid had not been paid out of profits or 
gains brought into charge to tax. So did the majority of thb Court 
of Appeal (Lobd Wbioecx, M. B., and Bombb, L. J., dBBBNB, L. J. 
dissenting). The decision of the special commissioners has thus 
so far been upheld. 

The judgment of the Court of Appeal in Holder's case is not 
binding on your Lordships, for, although the case came on appeal 
to this House, and the judgment below was affirmed, it was here 
decided on a different point, and the question of the soundness of 
the view taken by the Court of Appeal as to what constituted pay- 
ment within the meaning of the statute was expressly reserved by 
your Lordships. 

The appellant, the trustee of the estate of Fenton under two 
deeds of arrangement, thus comes to this House with a decision in 
his favour on the first question and a decision against him on the 
second question. The Crown, as it is entitled to do, challenges the 
soundness of the decision on the first question, and thus in effect 
brings under review the principle of the <iecision of the Court of 
Appeal in Holder's case. U the Crown* succeed in establishing that 
the interest in question was not " paid ” within the statutory 
meaning, it will be unnecessary to proceed to consider the second 
question, for, if the interest was not' paid at all, the question of 
whether it was paid out of profits or gains brought into charge to 
tax does not arise.* 

The facts of the casp axe simple. Fenton at all material times 
had loan accounts with- t^.e National Bank, Ltd., and the J^lifaz 
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Commeioial Banking Co. Ltd., (Sabsegnentl; the Bank of Liver 
pool and Martins, Ltd.), on which he had drawn large sums. The 
practice of the banks was to debit Eenton’s accounts at the close 
of each half>year with the interest accrued, and to carry the balance 
forward to the nest half-year. As the balance carried forward in- 
cluded the amount of the interest accrued in the preceding half- 
year, the result was that the interest debited at the end of the next 
half year included interest on the interest accrued in the preceding 
half year. In effect, by thus adding interest to principal half- 
yearly, the banks charged Fenton with compound interest. 

No question arises with regard to Fenton’s loan account with 
the National Bank, Ltd., as to which the commissioners state that 
“ the whole of the interest was paid and eventually the account 
was in credit ”. As regards the loan accounts with the Halifax 
Commercial Bank, Ltd., in each of the calendar years 1920 and 
1921, when interest fell due half-yearly on June 30 and Decem- 
ber, 31, Fenton did not make any payment to the Bank, and the 
Bank at the end of each half-year simply debited the accounts with 
the accrued interest and carried the balance forward, charging 
interest at the end of the succeeding half-year on the accumulated 
principal and interest, and so on. 

The Income-tax Act, 1918, Section 36 (1), upon which the 
present controversy arises, provides as follows : — 

“Where interest payable in the United Kingdom on an 
advance from a bank carrying on a bona fide banking business in 
the United Kingdom is paid to the bank without deduction of tax 
out of profits or gains brought into charge to tax, the person by 
whom the interest is paid shall be entitled, on proof of the facts tb 
the satisfaction of the special commissioners, to repayment of tax 
on the amount of the interest 

For each of the tax years to April 3, 1921, and April 5, 1922, 
Fenton claimed that the action of the bank in debiting with his 
consent to his loan accounts half-yearly the accrued interest, and 
in carrying forward the accumulated sum, constituted, as between 
>iim and the bank, payment at each half-yearly period of the in- 
terest then falling due. He accordingly maintained that in the 
tax year to April 6, 1921, he had in this way paid £27,076 10s. lOd.' 
of interest to the bank, without deduction of tax, on the bank’s ad- 
vances to him. As, after allowing for deduction and repayments, he 
paid income-tax for the year to April 5, 1921, on £ 7,777, he claimed 
that ^he sum of £ 27,076 10s. lOd. of interest had to the extent of 
£ 7',7if7, Wn paid out of profits or gains brought into charge to 
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tax, and that he was accordingly entitled to repayment of tax on 
£1,111 under the section above-quoted. He submitted similar 
calcnlations for the fiscal year to April 6, 1922, bringing out a 
claim for repayment for that year of tax on £2,722. 

My Lords, it is a condition of a claim for repayment of tax on 
bank interest under Section 36 (1) that the taxpayer shall have 
“paid” to his bank the interest in respect of which he claims re- 
payment of tax. In my opinion, this means that the taxpayer 
must really, and not merely notionally, have paid the interest. 
There must be payment such as to discharge the debt. The pay- 
ment must be a fact, not a fiction. 

What justification can there be for holding that Eenton in the 
year to April 6, 1921 “ paid ” to the bank a sum of £7,777 in dis- 
charge pro tanto of the interest charges of £27,076 lOs. lOd. which 
he incurred to them in that year? What happened was that Fen- 
ton did not pay the interest due by him at June SO and December 
31, 1920, and it was because he did not pay it that it was debited to 
his loan account on each half-yearly occasion and the accumulated 
sum carried forward to the next half-year. The effect of this 
method of accounting between Fenton and the bank, it is (Suggest- 
ed, was that, when the interest was debited to the loan account, 
Fenton ceased to owe it to the bank qua interest, and it became 
transmuted into an addition to the principal loan. The transaction 
at each half-year, it was said, when analysed, involved the following 
steps : a demand by the bank for the interest due, a request by 
Fenton for a further advance to enable him to pay the interest, an 
agreement by the bank to make this further advance, and, finally, 
the application by Fenton of this further advance to the payment 
of the interest, with the result that Fenton was entitled to main- 
tain that he had “ paid ” the interest. 

My Lords, the origin of this agreeable fiction whereby debts 
are to be deemed to be paid without payment may be traced his- 
torically to the ingenuity of lenders in devising a method of 
obtaining compound interest without contravening the usury laws. 
It was illegal by an antecedent contract to stipulate for the payment 
of compound interest, but, in the words of Lose EiiDob, L. 0., in 
Bx parte Sevan at p. 224; if 7oh agree to 

settle accounts at the end of six months, that not bding part of the 
prior contract, and then stipulate, that you will forbear for six 
months upon those terms, (i. e., that the interest shall carry 
interest for the subsequent six monthc) that is legal”. Oh this 
principle it was held in B<»ton V, SeU that bankers who, with 
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the knowlege of, and without objection by their cnstomere, 
debited them with interest with half-yearly rests in accordance 
with their general practice did not offend against the nsnty laws. 
The method of dealing with loan accounts, which became common 
form among bankers, survived the abolition of the usury laws, and 
is well established as the ordinary usage prevailing between 
bankers and customers who borrow from them and do not pay the 
interest as it accrues. 

It may well be that, as between a bank and its customer, this 
method of dealing may have the result that the accrued interest 
which the bank has, with the customers assent, added to the 
principal loan thereby ceases to be due or recoverable as interest, 
but becomes merged in the principal loan. But has it been 
“paid”? In Solders Case the Court of Appeal in holding 
that, on this method of accounting, the customer (in the 
words of Bombb, L. J., at page 100) “ must be deemed to 
have paid each half-year the accruing interest by means of an 
advance made for that purpose by the bank” to the customer, 
were largely influenced by the views expressed by Lobd Pbb- 
siDBNX (then Lqbd Jubhob-GiiBBE) Inoub and Lobe Cowan in the 
Scottish case of Beddie v. Williamson. The pursuer in that 
case was a party as cautioner to a cash credit bond whereby 
the British Linen Bank agreed to allow the pursuer's son credit 
upon current account to the amount of £ 400, and the pursuer 
.bound himself to pay up to that amount whatever should be due 
. upon the account when demanded, with the due and lawful interest 
of the same from the time of advance until repayment. The 
principal debtor died insolvent and, at the last balance, on 
May 80, 1849, before his ' death, the account was at debit to an 
amount exceeding £ 800, composed to a large extent of compound 
interest calculated with annual rests, according to what was des- 
qribed as “ the invariable practice of bankers ”. The defender was 
the agent of the British Linen Bank at Kinross, and the pursuer 
in the action sued him for an accounting as his factor or agent, 
opmplainiag, inter alia, that he had paid to the bank out of his 
.fonds, in, settlement of bis liability under the cash credit bond, 
.,more than was legally due. The defendant’s contention was that 
the sum found due at the last balence before the death of the princi- 
pal debtor was composed partly of principal and partly of interest, 
,and tm* the pursper was liable to the. bank for : 

; . ' “ £ 4Q0 of principal and in addition for all the interest that 
mgy, . h|rVe aciqf ned im that taqa |o« however long a period apd 
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ihongh the whole of it has from time to time been added to' and 
aocumalated with principal.” 

The court held that the utmost extent of the pursuer’s liability 
was for : “ £ 400 of principal with interest thereon from May 30, 
1849, all previous claim for interest having been extinguished by 
its being converted into principal.” 

My Lords, I think it is important to have in mind the nature 
of the action, as 1 have described it, in reading the language em- 
ployed by the Lord Jusiiob Glebe and Lord Cowan, to which so 
much weight was given by the Court of Appeal in Holder's case. 
The question was whether the debit items of accrued interest, 
which according to the prsbctice of the bank, had been debited to 
the account at the end of each year, and on which interest was 
thereafter charged, were capital debts attributable to the £400, or 
retained their character of interest. There was no suggestion that 
the debits had been discharged by payment. The question was one 
of construction of the cash credit bond, to which the cautioner was 
a party, and it was held that the parties must have had in view 
that the account would be kept according to the invariable practice 
of bankers. It is true that, in explaining that practice, 
the Lord Jushob-Clbre said, at p. 237, that the method pursued 
by the bank of accumulating the interest with the capital 
annually was the same : “ as if the leading obligant, instead of 
paying the interest otherwise at the end of the year, had given the 
bank a cheque for the amount on the oash*credit account, 
with which the bank extinguished the interest, and then placed 
the amount of the cheque to the debit of the cash account as an 
ordinary draft.” 

He added later at p. 237 : “ the privilege of a banker to balance 
the account at the end of the year, and accumulate the interest with 
the principal, is founded on this plain ground of equity, that the 
interest ought then to be paid, and, because it is not paid, the debtor 
becomes thenceforth debtor in the amount, as a principal sum itself 
bearing interest.” 

Lord Cowan said, in less precise language, at p. 240 : By 
being carried into the account each year, and converted into 
principal, the interest was paid to the bank, and could not 
afterwards be revived as interest to suit their convenience or 
profit.” 

It may well be that, in a question between a bank and its 
customer, and equally between a bank and its customer’s cautioner, 
the interest accruing annually may, by the sanctioned method of 
1-94 
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accounting, cease to be interest when it is accumulated with the 
principal, so that the bank can thereafter no longer sue for the in- 
terest as interest. Tour Lordships have not had the advantage of 
hearing the views of any representative of banking interest, and I 
should not wish anything that I say now to be taken as affecting any 
questions which may arise as between banks and their customers. 

It is manifest, however, that it is only by a legal fiction that the 
interest in such cases as the present can be said to have been paid. 
After, as before, the striking of the balance, the same sum remains 
due, no longer, it may be, as interest, but still due as part of the 
principal debt. In construing the extent of the cautioner’s liability 
under the cash credit bond, the court would appear to have been 
well-founded in their view that the bank’s own method of accoun- 
ting, assented to by the principal debtor, and recognised as ordinary 
practice, precluded any claim for past interest as interest prior to 
the last balance. The cautioner was liable for whatever was 
drawn upon the cash credit account up to £ 400, and the unpaid 
interest was debited in account just like the ordinary drafts upon 
it, and became part of the principal debtor’s capital indebtedness, 
for which the cautioner was liable up to £ 400, with interest sub- 
sequent to the last balance. 

It is quite a different matter, however, when the question is as 
to whether the interest in such a case has been “ paid ” within the 
meaning of Section 36 of the Income Tax Act. In my opinion the 
phrases which I have quoted from the opinions of the Lobd J ustiob- 
Clbbk and Lobd Cowan were used in an entirely different context, 
and to apply them to the present question would be to misapply 
them. As I have already said, what the Income Tax requires as the 
condition of repayment of tax on interest is that the sum due as 
interest shall have been actually discharged, not merely constructi- 
vely paid. To warrant repayment of tax, there must have been a 
real payment of tax and a real payment of interest without deduc- 
tion of tax. 

It is right to notice the point .on which Gbbbnb, L.J., laid 
stress, in his judgment — namely, that the purpose of Sections 36, 
presumably to avoid the double exaction of tax. I take is to be 
the case that a bahk, in making up its return of profits or gains, 
brings into account the accrued interest on its loan accounts, 
whether paid or unpaid and accumulated, with the result that the 
unpaid and accumulated interest becomes a factor in computing 
, the balance of its profits or gains on which, if a credit balance is 
shown, tax is paid. Indeed, it is, by the proviso tp Section ^SS^a 
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condition of repayment of tas on interest that the interest be 
brought into account in the recipient’s income-tax return, and in 
the present case we were asked to assume that this had been done. 
Novertheless, the fact that the banks treat the accrued and aocu- 
mnlated interest in this fashion as an item of income in their in- 
come-tax accounts does not, in my opinion, necessarily lead to the 
view that the customer has paid this interest within the statutory 
meaning. At worst, the result may be that Section 36 affords 
only an imperfect remedy against double taxation. Indeed, the re- 
lief given in the matter of tax on interest by Section 86 is con- 
ferred only in the case of interest paid to certain specified types of 
lenders, and there are, of course, many instances where money 
which A pays out of his taxed income to B, is charged again with 
income tax in the hands of B. 

The mischief of double taxation occurs where the same in- 
come is twice charged with tax. Where a person pays his current 
obligations out of his income, the money paid in the general case 
becomes the income in turn of the recipient, and the incomes of 
the payer and payee may both be taxed without double taxation in 
the proper sense. Section 36, in giving relief in certain cases of 
payment of interest, qualifies this general principle in these in- 
stances, and various explanations, none of them entirely satis- 
factory, have been suggested as to the principle on which the 
relief is given. One suggestion has been that the bank customer, 
in paying interest to the bank, is sharing or distributing one in- 
come as between himself and the bank, and that, accordingly, one 
income should bear only one tax. 1 do no not find this convincing. 
Whatever may be the justification for treating the payment of in- 
terest in certain oases in this special fashion, it may well be, as so 
often happens in income-tax legislation, that what has been enact- 
ed does not completely achieve what was intended. At any 
rate, 1 am satisfied that Section 36 (1) does not cover the present 
case, whether it truly involves double taxation in the strict, sense 
or not. 

My Lords, if your Lordships are in agreement with me, it 
becomes unnecessary to consider the second question, and your 
Lordships are once more deprived of an opportunity of considering 
the true meaning of payment “ out of profits or gains brought into 
charge ” in relation to the case of A.-G. v. Metropolitan Water 
Boards on which topic the judges of the Court of Appeal have' said 
much that is interesting and important. I ' concur in the motion 
that the appeal be dismissed 'with costs. ' 
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Lobd MAtraHAM — My Lords, it is noneoessary to repeat the 
ciroamstances in which this appeal comes before yonr Lordships 
since they have been amply stated. Indeed, bnt for the fact that 
we have been invited to overrule one of the grounds for the deci- 
sion of the Court of Appeal — namely, the case of Inland Bevenue 
Commissioners v. Holder should have added nothing to the opi- 
nions of my noble and learned friends Lobd Atein, Lobd Bdbsbdl 
OF Eildoweb, and Lobd Maomildan. 

In Holder's Case as in the present one, the question arose 
as to whether a taxpayer was entitled to repayment of tax under 
the Income Tax Act, 1918, Section 36 (1), which is in the following 
terms : “ Where interest payable in the United Kingdom on an 
advance from a bank carrying on a hona fide banking business in the 
United Kingdom is paid to the bank without deduction of tax out 
of profits or gains brought into charge to tax, the person by whom 
the interest is paid shall be entitled, on proof of the facts to the 
satisfaction of the special commissioners, to repayment of tax on 
the amount of the interest.” 

Section 36 (2) provides for similar relief : “ on the like proof 
(in the case of advances from a person) hona fide carrying on busi- 
ness as a member of a stock exchange in the United Kingdom (or 
a person) hona fide carrying on the business, of a discount house 
in the United Kingdom.” 

. Sub-section (1) corresponds with the .Finance Act, 1916, Sec- 
tion 22, sub-section (2) with the Finance Act, 1917, Section 26. It 
will be remembered that the well-known- and ancient rule, now 
rule 21 of the All Schedule Buies (resembling in some respects 
rule 19), applies to “ payment of any interest of money, annuity 
or other annual payment charged with tax, etc.” It provided 
that the interest-payer should deduct the amount of the tax and 
account for the same to the commissioners. There was originally 
no such right in the case of short loans (including overdrafts) from 
banks; in such cases, interest had to be paid without deduction. 
The right to recoupment was not given by the legislature till 
1916, and it is said, was then conferred in order to facilitate 
during the War the raising of money on short loan from banks 
for the purpose of subscribing to government issues. 

Under Section 36 the interest must be (i) paid to the bank 
without dsduction of tax, and (ii) so paid out of profits or gains 
brought into charge to tax. The bank’s customer is then to be 
e^titl^i on proof of the facts to the satisfaction of the special com- 
missioners, to repayment of tax on the amount of the interest. 
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In Holder's Case, as in the present, nothing was actually paid 
by the customer in respect of the relevant advance or advances, 
either for principal or interest. In accordance with the usual 
practice of bankers in this country, the system adopted by the bank 
was that each half’year the accrued interest was added to the 
amount advanced (including therein any interest previously added 
to the original amount), and the total sum was carried forward 
into the next half-year as one capitalised sum. This is a mere 
matter of entries in the books of the bank, and the result is to give 
the bank compound interest on the amount due. According to the 
authorities, the customer could object, but at the risk of being call- 
ed upon to pay the amount due from him. It is not quite clear that 
his acquiescence in the account being kept on such a basis can be 
inferred simply from his receipt of a single pass-book or other ac- 
count and his return of it without comment. Something may turn 
upon the other circumstances of the case, and acquiescence might 
doubtless be inferred from a course of business : Bank oj England 
V. Vagliano Brothers, at pp. 116, 128. The question, however, 
arises, assuming the entries in the bank books to have been made 
with the assent of the customer, as to whether he has paid the in- 
terest each half-year to the bank. 

In Holder’s Case the Court of Appeal, relying on several cases 
which were dealing with the position as between the bank and the 
customer, held that the latter must be deemed to have paid the ac- 
cruing interest half-yearly to the bank by means of advances made 
for that purpose by the bank to the customer. Those oases have 
been carefully considered by your Lordships, and I shall serve no 
useful purpose by making a further criticism or explanation of 
them. In particular, I agree that there is nothing in the oases 
which can lead us to the conclusion that the customer has paid the 
interest in the circumstances we ate considering. 

1 venture to add some reasons on the construction of the sec- 
tion which have led me to the conclusion that something mote 
than book entries made by the bank would be required to satisfy 
the Section. In the first place, I would . observe that the legis- 
lature must be taken in 1915 to have been fully conversant with 
the usual practice of banks in the United Kingdom in relation to 
short loans and overdrafts. Unless that practice were departed 
from, there would always be a payment of interest by the customer 
— that is, either an actual payment or an apparent payment by 
an entry in the account. Tet the section takes care to provide 
that the facts must be proved to the satisfaction of the special 
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commissioners. Snb*seciiion (2) requires “ the like proof” of pay- 
ment in the case of members of a stock exchange in the United 
Kingdom, yet it would seem reasonable to suppose that in such a 
case actual payment is required. 

Next, it is difficult to see why payment of interest by the 
customer is required as a condition precedent to his right to repay- 
ment of tax unless the payment has actually been made in some 
shape or form. The requirement seems to have been borrowed and 
adapted from rule 21, or rather from its earlier form in the Customs 
and Inland Bevenue Act, 1818, Section 24 (3). The legislature may 
well have thought that, if the customer never in fact paid the inte- 
rest — 6.g., if he became wholly insolvent — he ought not to have a 
claim to repayment of tax on the interest, even if the interest were 
to be brought into account by the bank in the statement delivered 
to the commissioners. If the practice of bankers is to be sufficient 
to prove a payment, I cannot understand why the Finance Act, 
1915, Section 22, was framed as it was. 

Finally, it is to be noted that the payment is expressed to be 
“ out of profits or gains brought into charge to tax.” Without at- 
tempting to explain this somewhat cryptic phrase, it is, I think, 

' reasonably clear that it imports such a payment by an exercise of 
volition on the part of the payer, and that it points in the direction 
of something more than could be established by the presumption 
of an advance by the bank, applied nolens volens, so far as the 
customer is concerned, in discharge of accrued interest due by him. 

My Lords, these reasons, as well as those stated by my noble 
and learned friends, which I will not stay to repeat, have led me to 
the conclusion that Solder’s Case cannot be supported so far as it 
decided that the customer must be taken to have paid the interest 
on the advance due by him by means of further periodical advances 
made for that purpose. If this is correct, it must follow that the 
present appeal must fail, since one of the conditions on which the 
taxpayer is entitled to repayment of tax— namely, payment of 
interest to the bank — has not been satisfied. I therefore concur in 
' the proposed motion. 

Appeal dismissed. 

Solicitors ; Blundell, Baker d Oo.,^ agents for^ Mtmfords & 
Gordons, Bradford for the appellant : Solicitor of Inland Bevenue 
■ for the respondents. 
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[In thb Rangoon High Oohbt]. 

MA HLA MBA RHINE o. MA HLA KB A PBU. 
MosIiBY and DuneiiBY, JJ. 

December 21, 1937. 

Inoomb-tax Bbttjbns — Admissibiuiy op Copies — Coubt Has 

NO PoWBB TO ObDBB PaBTY TO OBTAIN OOPIBS OP HiS EbTTJBNS 
AND Statbmbnts — Inoomb Tax Act (XI op 1922), Sbo. 54 — Civu 
Pboobddbb Codb (Aot V op 1908), 0. 11, r. 14. 

2’he object of Section 54, Income Tax Aot, is to make income- 
tax returns confidential as between the assesses and the Income-tax 
Department, and against the whole world, except for certain limited 
purposes provided by the section itself, and it would clearly he an 
evasion of the prohibition contained in the section were the defend- 
ant in a court of law entitled to force the plaintiff to obtain and 
furnish any information from the Income-tax Officer against his 
interest which the defendant was unable to obtain for himself. 
Where such copies are obtained by the defendant, they are inadmis- 
sible in evidence unless the plaintiff himself wants their reterdion. 
Such copies do not come within the provisions of Section 76 of the 
Evidence Aot, 

Gases referred to : 

Anwab AxiI V. Tapozad Ahmbd (2 B. 301 ; 84 Ind. Gas. 437 ; 
A.I.R. 1926 Rang. 84). 

CoLiiBOTOB OP Jaitnpub V. Jamna Pbasad (44 A. 360 ; 66 Ind. 
Gas. 171 ; A.I.E. 1922 All. 87 ; 20 A.L.J, 140). 

Jaeabia v. Haji Gasim (1 B. 496). 

Jadobbam Dby V. Bhdlobam Dby (26 G. 281). • 

Mating Tha Nyo & Co. v. Ma Un Ma Pbti (7 R. 296 ; 119 
Ind. Gas. 742 ; A.I.R. 1929 Rang. 260). 

YbneataohbIiLA Ghbttiab V. Sampateu Gebtsub (32 M. 
62 ; 1 Ind. Gas. 706). 

Civil Revision No. 1 142 of 1987 against an order of the Assist* 
ant District Gonrt, Akyab, dated May 10, 1987. 

Tun Aung, for the Applicant. 

Sein Tyng Aung, for the Respondent. 

MosiotY, J. — This is an application in revision; by 'the plaintiff 
in snit No. 2 of 1986 of the Assistant District Gonrt of Akyab, 
Ma Hla Mca Rhine, tradihg! tinder the name of U Manng Tha Nyo 
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and Company, against an order of the Court made on the applica' 
tion of defendant respondent No. 9, Ma Hla Kra Prn, that the 
plaintiff be ordered, under the provisions of Order XI, Buie 14, 
Civil Procedure Code to obtain certified copies from the Income- 
tax Officer of an assessment of 0 Maung Tha Nyo and Company 
for the years 1927-28 and 1928-29 and also of the statement of the 
plaintiff’s agent made before the Income-tax Officer for the assess- 
ment of 1927-28. ' The present suit is one by the plaintiff on a 
mortgage bond in favour of U Maung Tha Nyo and Company 
executed by defendants Nos. 1 and 2, the mortgagors. Ddendants 
Nos. 3 to 8 are the legal representatives of a person who bought 
the mortgaged properties in execution of a simple money decree 
obtained by him against the mortgagors and defendant No. 9, and 
present respondent is added as a subsequent purchaser of the pro- 
perties in suit from defendants Nos. 8 to 8. The application by 
the respondent was made on the ground mentioned in her written 
statement as well as in the application that the plaintiff was not 
the sole proprietress of the firm of U Maung Tha Nyo and Com- 
pany that it was a partnership firm consisting of the plaintiff and 
ten other partners (her children), and that the plaintiff had not the 
sole right to sue. 

There was a previous suit between the parties in 1927 (it 
woul^ not appear from the records in this Court that the present 
respondent was a party there), the appeal from which to this 
Court is reported in Maung Tha Nyo db Co. v. Ma Un Ma Pru. It 
appears from the judgment in that case that the plaintiff had regis- 
tered the business under the Burma Begistration of Business 
Names Act erroneously under the names of her children as well 
as herself; she then sued the respondeiits in the name of the busi- 
ness, and her suit was dismissed on a technical ground that she 
had furnished wrong particulars in registration and, therefore, 
could not enforce her rights by suit under Section 6 of the Act. 
It was there said that she had, before judgment was passed in that 
appeal, effected a new registration of the business showing herself 
as the sole proprietress, and this is apparent from Ex. M in the 
present suit, which is a certified copy of the new registration 
which was effected on March 29, 1928. That being so, X totally 
fail to see how the information required by the respondent could 
be in any way relevant for the purposes of this suit. It is naively 
Stxplained by the learned Advocate for the respondent that the in- 
formation in question might be available for the purpose of pro- 
Set^tin^ the plhihtiff undo! Section 196, Indian P.enal Code 
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Section 64, Proviso (o), Income Tax Act (XI of 1922). It may be 
remarked here that this application was made, and granted before 
any evidence whatever had been taken in the suit. The plaintiff 
had not been asked any questions on this sabjeot even had it been 
relevant, and so the respondent’s argument is that this was a fish- 
ing application to supply materials to prosecute the plaintiff in 
case she might subsequently commit perjury. The learned 
Assistant District Judge remarked in his order that the only 
authority on this subject was Jakarta v. Haji Casim. The most 
cursory search in any commentary under the relevant provisions 
of the Evidence Act, Sections 123 and 126, would have revealed 
at least three later authorities Jadobram Dey v. Bulloram Dey, 
Venkatachelld Ohettiar v. Sampathu Ohettiar and Collector of 
Jaunpur v. Jamna Prasad. These cases were decided under the 
Income Tax Act of 1886, where Buie 16 issued under Section 38 
of that Act was as follows : 

“ All public servants are forbidden to make public or disclofSi 
except for the purpose of the working of Act II of 1886, any in- 
formation contained in documents delivered or produced with 
respect to assessments under Part 4 of the said Act and any public 
servant committing a breach of this rule shall be deemed to have 
committed an offence under Section 166, Indian Penal Gode.” 

It was held there that the object of that provision was to 
secure the interest of those making the returns under the Act, and 
that that rule was not directed against their production in a Court 
of law. Section 64, Income Tax Act of 1922 is totally differently 
framed, and for a different purpose. It says that all particulars 
contained in any statement made, return furnished, or accounts or 
documents produced under the provisions of this Act, or in any 
evidence given in the course of any proceedings under this Act, 
other than proceedings under Chapter YIII, which refers to prose- 
cutions for offences, or in any record of any assessment, proceeding, 
etc., shall be treated as confidential, and, .notwithstanding anything 
contained in the Evidence Act, 1872, no Court shall, save as pro- 
vided in this Act, be entitled to require any public servant to 
produce before it any such return, account^, doourno^ts, .etc., or to 
give evidence before it in respect thereof. This section, of course, 
in terms prohibits any Court from requiring such evidence to be 
given by the Income Tax Officer. 

So far from no authority being available there is a ruling of 
this Court published in 1924— -Anwar Ali v. Tafozal Ahmed— 
where it was explicitly held that income tax returns, being made 
i-as 
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confidential by Section 64, Income Tax Act, and the disolosnre of 
their contents, (by the public servant), being a pnnishable offence 
certified copies of snch return do not come within the meaning of 
Sections 66, 74, 76 and 77, Evidence Act and are, therefore, not 
admissible in evidence. That was a case where the defendant (not 
the plaintiff) obtained from the Income-tax Officer copies of income 
tax returns made by the plaintiff. It was held that Section 76, 
Evidence Act, itself did not authorize the issue of certified copies 
of income tax returns to the defendant, as no private person (pre- 
sumably other than the plaintiff) had the right to inspect them, 
and issue of these copies was clearly unlawful under Section 64, 
Income Tax Act. In the present case it is the defendant who 
seeks to obtain disclosure of these returns through the medium of 
the plaintiff, and, of course, exactly the same principle applies. It 
may be that the plaintiff has the right to obtain certified copies of 
these returns for her own purposes, but the object of Section 64 
was to make these returns confidential as between the assesses 
and the Income-tax department, and against the whole world, 
except for certain limited purposes provided by the section itself. 
It would clearly be an evasion of the prohibition contained in the 
section were the defendant in a Court of law entitled to force the 
plaintiff to obtain and furnish any information from the Income- 
tax Office against her interest which the defendant was unable to 
obtain for herself. For these reasons it is clear that this applica- 
tion must be allowed. 

I note that the respondent has already been successful in 
obtaining one document — a copy of an order of the Assistant Com- 
missioner of Income tax in appeal, dated April 26, 1927, marked 
Exhibit 8. That document is inadmissible in evidence unless the 
plaiintiff desires its retention. This application will be allowed, and 
the order of the Assistant District Court set aside with costs, which 
in view of the nature of the application sought to be revised, I 
assess at ten gold mohurs. This application has succeeded in 
delaying the suit for nearly a year. It is to be hoped that it will 
now be speedily disposed of. 

Dtjnklbt, J.— I agree. 


Application allowed. 
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[In thb Oodbt op Appbal.] 

TEINIDAD PBTEOLEUM DEVELOPMENT GO. 

V . 

INLAND EEVENUE OOMMISSIONEES. 

SiiBSSBB, L. J., Eombb, L.J., Obbbnb, L.J. 

Novembex 15, 1943. 

Inooub Tan and Sdbtan — Intbbbst Paid Undbb Dbduotion 
OP Tax — Whbthbb Paxablb Wholly ,Odt op Propits or Gains 
Brought into Chargb — Profits op Particular Tbar Sbt Opp 
Against Losses op Former Years — No Tax Actually Paid 
fob Particular Year — Income Tax Act, 1918 (8 & 9 Geo. 6. o. 
40), All Schedules Bulbs, rb. 19, 21 — Finance Act, 1926 

(16 & 17 Geo. 5, o. 22), Section 33 (1). 

« 

For the year 1983-34 a company paid interest amounting to 
£46,083 under deduction of tax. The company's net profits for the 
purposes of income tax for the year ending July 81, 1988, to which 
doite its accounts in the year previous to 1988-84 were made up, 
were £ 69,908, but in previous year it had made losses, which it 
was entitled to carry forward under Section 33 of the Finance Act, 
1986, and as those losses more than absorbed the net profits of 
£ 69,908, no tax was in fact paid for the year 1988-84 : Held, 
that as the result of the losses of the previom yeat shaving been 
carried forward it was impossible to say that there was dwring the 
year of assessment any sum constituting profits brought into charge 
to tax. It followed, therefore, that the interest had not been paid 
out of profits or gains brought into charge, and consequently the 
tax thereon could mot be retained under rule 19 (I) of the All Sche- 
dules Buies of the Income Tax Act, 1918, but the company was 
assessable to tax on that in,terest under rule 81, 

Attorney -General v. Metropolitan Water Board [1927] (97 
L.J.K.B. 214; [1928] 1 K.B. 833 : 13 Tax Gas. 294) followed. 

Decision of Lawrence, J., (106 L.J.K.B. 698 ; [1936] 2 K.B. 
186) affirmed. 

Gases zefexred to : 

Att.-Gbn. o. LondoE GotTNiY OotiKoiL [1907] (76 L.J.E.B. 
454; 1907 A.G. 131; 6 Tax Gas. 242). 

Att.-Gbn. V . Metropolitan Water BoabR [1927] (97 
L.J.KB. 214 : 1928, 1 E.B. 833 ; 13 Tax Gas. 294). 
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Genibal Loedom Bailwat V . IbiiAnd Bbvbnxtb CommiS’ 
SIONBBS [1986] (106L.J.K.B. 513 ; 1937 A.O. 77 ; 20 Tax Gas. 102). 

Ldipaabb’s ViiBi Estate aex> GoiiC MmiEa Go. v. Ielabd 
BBVBN trB Gomeissiobbbs [1980] (99 L.J.KB. 380; 1930, 1 £B. 
693; 16 Tax Gas. 211). 

Stjodeb V. Leeds Gobpobaiiob [1913] (83 L. J.E.B. 840 ; 
1914 A.G. 488 ; 6 Tax Gas: 211). 

Appeal from a decision of Lawbbmoe, J., on a case stated by 
the CommisBioners for the Special Parposes of the Income Tax 
Acts. 

At a meeting of the Commissioners on October 31, 1936, the 
Trinidad Petroleum Development Go., appealed against an assess- 
ment made upon it under rule 21 of the All Schedules Buies of the 
Income Tax Act, 1918, as amended by Section 26 of the Finance 
Act, 1927, for the year 1933-34 in the sum of £ 46,032 in respect 
of interest paid out of profits and gains not brought into charge. 

For the year 1933-34 the company paid interest under deduc- 
tion of tax to the British Controlled Oilfields, Ltd., as follows : 

£ 8. d. 

July 31, 1983, on current ... 11,066 4 6 

December 1, 1933, on debentures ... 26,686 3 9 

December 31, 1933, on current account ... 8,380 12 9 

£46,032 1 0 


The profits of the company as computed for purposes of in- 
come tax for the year to July 81, 1932, to which date its accounts 
in the year previous to 1933-34 had been made up, were 

... £160,718 

Less wear and tear brought forward 

frond previous years ... £48,716 

Less wear and tear for 1933-34 ... 42,096 

90,810 

£ 69,908 


^he oompakky had claimed under the Finance Act, 1926, S. 33 
(1), to carry forward losses of £ 26,473 and £ 66,612 attributable 
to the years 1927r28 and. 1928-29 respectively, and to set such 
losses off against profits on .which it might be assessable ^nider 
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Sohednle D for subsequent years. The relief thus claimed fell 
under suh section 3 of the same section to be given to the extent 
of £ 69,908 against the assessment for 1933-34 as follows : 

Assessable profits 1933-34 £ 69,901 

Loss for 1927-28 ... £26,472 

Loss for 1928-29 ... 66,612 

82,086 


Balance loss (attributable to 1928-29) carried forward £ 12,177 

On behalf of the company it was contended : 

(1) Thai the amount of profits or gains on which the com- 
pany was assessed under Schedule D for the year 1933-34 was 
£ 69,908. 

(2) That the fact that the company had a right under Section 
33 of the Finance Act, 1926, to have losses of previous years de- 
ducted from or set off against the amount of the profits on which 
it was assessed for the year 1933-84 did not prevent such profits 
from being brought into charge to tax. 

(8) That £ 69,908 was the amount of the company’s profits 
or gains brought into charge to income tax for the year 1988-34. 

(4) That, as the company’s profits or gains brought into charge 
to tax exceeded the amount of interest paid, such interest was 
wholly payable out of profits or gains brought into charge and was 
not assessable under rule 21. 

On behalf of the Grown it was contended : 

(1) That the interest in question came within rule 21 of All 
Schedules Buies of the Income Tax Act, 1918. 

(2) That the profits and gains for 1933-84 against which losses 
had been set off by virtue of Section S3 of the Finance Act, 1926, 
were not profits and gains which had been brought into charge to 
tax for the purposes of rule 19 of those rules. 

(3) That the assessment should be confirmed. 

The OommisBioners confirmed the assessment. 

The company appealed, 

Lawbibbob, J., confirmed the assessment (105 L.J.K.B. 698; 
[1936] 2 k.B. 186) and the company again appealed. 

The relevant sections of the statutes referred to have been set 
out in the judgment of Siassibb, L.J. 
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Needham, K. G., and Serimgeour, for the appellants. 

The Solicitor • General {Sir Terence O'Connor, K. 0.) and JS. P. 
Hills, for the Crown. 

The material parts of the sections and rales of the Income 
Tax Act, 1918, are set oat in the jadgments. 

JUDGMENT. 

Slbssbb, L. J. — In this case a company, the Trinidad Pet- 
rolunm Development Co., appeal against an assessment which has 
been made apon them nnder rale 21 of the General Bales All 
Schedules, Income Tax Act, 1918, as amended by Section 26 of the 
Finance Act, 1927, in the sum of £ 46,032 odd in respect of in- 
terest paid under deduction of tax to another company, the British 
Controlled Oilfields, Ltd. The qaestion which has to be decided 
in this case is whether this payment comes under rale 21 or rule 
19 of the General Buies to which I have referred. It is argued 
by counsel for the appellants that the proper view is that rule 19 
applies to this case, which, so far as material, is as follows : (1) 
“ Where any yearly interest of money, annuity, or any other 

annual payment is payable wholly out of profits or gains 

brought into charge to tax, no assessment shall be made upon the 
person entitled to such interest, annuity, or annual payment, but 
the whole of those profits or gains shall be assessed and charged 
with tax on the person liable to interest, annuity, or annual pay- 
ment, without distinguishing the same, and the person liable to 
make such payment, whether out of the profits or gains charged 
with tax or out of any annual payment liable to deduction, or 
from which a deduction has been made, shall be entitled, on making 
such payment, to deduct and retain thereout a sum representing 
the amount of the tax thereon at the rate or rates of tax in force 
during the period through which the said payment was accruing 
due ”. It will be observed that rule ]9 (1) is dealing with a yearly 
interest of money payable wholly out of profits or gains brought 
into charge to tax, and the first qaestion which has to be consider- 
ed is the meaning of the words “ brought into charge*’ in that 
connection. In my . view, having regard to the decision of this 
Court in Attorney General v. Metropolitan Water Board, and to the 
opinion expressed by all the learned Judges in that case, to which 
I shall presently refer, it is not possible for us to take any view 
but one as to the meaning of that language. Thus, Lord Han- 
WOBTH, M. B. <97 L.J.K.B., at p. 217; [1928] 1 K.B.,at p. 843 ; 18 
Tax Oas. at p. 304), considering the meaning of the words in 
rule 19 “ payable wholly out of profits or gains brought into 
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charge to tax ” said that they “ do not mean payment ont of a 
fund that may be bionght into charge, or is, or will be, a factor 
for the parpose of charge, bnt refer to a fnnd brought into charge 
ont of which taz is payable and to be paid ”. And Sabgant, L.J. 
(97 L. at p. 218 ; [1928] 1 K.B., at p. 847 ; 13 Tax Oas. at 

p. 307) says this ; “ In my opinion the words ‘ brought into charge ’ 
are more naturally and satisfactorily satisfied by the meaning 
placed on them by the Crown. The past participle ‘ brought ’ natu- 
rally refers to something that has been completed in the 
year in question, if not by actual payment at any rate by accrued 
liability to pay. It is only in a looser sense that it can be applied 
to a payment or liability to pay .in respect of a succeeding year 
Lawbebob, L.J., deals more particularly perhaps with the matter 
we have here to consider, and he, following Lobd Hahwobie, said 
(97 L.J.K.B., at p. 221 ; [1928] 1 K.B., at p. 852 ; 13 Tax. Oas., at 
p. 311) : “ I have arrived at the conclusion that the expression 
‘ profits or gains brought into charge to taz ’ in rule 19 means the 
taxable, and not ihe actual, profits or gains in the year of assess- 
ment 

If that view, so expressed, is applied to the present case and, 
as I have said, 1 think it must be applied, we must have regard 
to its effect on Section 33 of the Finance Act, 1926, which has 
brought the present problem before the Court. The fact is that 
though the profits of the* company during the year 1932 amounted 
to £69,908, the assessable profits in 1933-34 there had been 
as regards the years 1927-28 and 1928-29 loss to the extent of 
£82,085; so that the balance lose attributable to 1928-29 was 
£ 12,177. Now, under Section 33 (I) of the Finance Act, 1926, it 
is provided that : “ Where a person has in any trade . . . sustained 
a loss ... he may claim that any portion of the loss for which re- 
lief has not been so given shall be carried forward and, as far as 
may be, deducted from or set off against the amount of profits oi; 
gains on which he is assessed under Schedule D in respect of that 
trade. . . .” Therefore it follows from Section 38 that when the 
losses are taken into consideration as provided in Section 33, the 
difference is a balance loss of £ 12,177, and, applying the test 
which, as I say, has to be applied in the present case, I think it is 
inqpossible to say that there was during the year of assessment any 
sum at all of profits to be brought into charge to tax. In fact the 
result is that the profits computed on the .basis of Section 33 
amount to nothing, and when regard is had to the language of this 
Court to the effect that the profits brought into charge to taz refer 
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to the fand brought into charge to tax out ot which tax is payable 
and to be paid, the result is that there is no such tax. Therefore, 
applying rule 19 in this way there is here no yearly interest of 
money payable wholly out of money brought into charge to tax, 
because, in my view, they were no profits. 

That, in my opinion, is sufficient to determine this case in 
favour of the Grown. Counsel for the appellants argues, as I 
understand, that whatever has been said in the Metropolitan Water 
Board Ca$e, which was dealing with a liability for the year of 
assessment, cannot apply to Section 33, but has a more 
limited meaning, because, says he. Section 33 of the Finance Act, 
1926, assumes an assessment which, in this case, would show an 
assessment on the profit of £ 69,908, and that it is only after that 
assessment has been ascertained and — he says and, indeed, must 
say — brought into charge to tax, that the later limb of that section 
requires that the person assessed may claim that the portion of 
the loss may be deducted therefrom. In my view, it is impossible 
to apply that requirement to the judgment in the Metropolitan 
Water Board Case, because I think, as I have already said, that 
they are of general application. It is true that we have been 
referred to a case in the House of Lords, the Central London Bail- 
way V. Inland Revenue Commissioners, in which Lord Macmillan 
in his speech pointed out the very many difficulties and distinctions 
which might have to be met in dealing with this rule. But, in my 
view, it is not necessary here for me to consider how far that case 
may or may not have thrown light upon the decision of that 
Oourt. It is sufficient for me to say that I can find nothing in the 
speech of Lord Macmillan which in any way exonerates me from 
feeling bound by what has been said directly in interpreting rule 
19 in this Oourt, and therefore I think that, important as that case 
may be, it would not be right to allow it to deflect one’s judgment 
as derived from the positive decision referred to. For those rea~ 
sons I think that this appeal fails. 

Bomeb, L,J.-- ;I agree. This case is governed by the decision 
of the Court of' Appeal in Attorney General v. Metropolitan Water 
Sdard, a cate which, in spite of the criticisms to which it has been 
subjected in the House of Lords in the case to which SIiBSSBB, L.J. 
has just referred Central London Bailway Go. v. Gommiesioniers 
of Inland Bevenue— has never been overruled and is binding upon 
this Oourt. As I understand the Metropolitan Water Board Case 
the ground of the decision is, that no one is entitled to retain 
inbonis tax Which he has deducted from interest paid by bim nnlest 
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he is in a position to say to the Grown : “ I have already paid or 
become liable to pay this income-tax to yon, because I have paid 
or become liable to pay income-tax on a sum which includes the 
interest which having regard to the rules for ascertaining profits 
under the Income Tax Act I was not allowed to deduct from any 
profits.” I say that that appears to me to have been the ground 
of the decision in the Metropolitan Water Board Case for this 
reason, that Lobb Habwobih, M.B., after citing London County 
Council V. Atforney^Oeneral, said this (97 L.J.K.B., at p. 218 ; 
[1928] 1 K.B., at.p. 846 ; 13 Tax Gas. at p. 305): “Both Lords 
Maokaghtbn and Davbt intended that the right to retain” — that 
is, to retain tax dedncted from interest — “ was oo-extensive only 
with the liability to tax of the fund out of which the interest is 
paid.” Lawbbnob, L.J., said (97 L.J.K.B., at p. 221 ; [1928] 1 
K.B., at pp. 862, 853 ; 13 Tax Gas., at p. 311) : “ It follows that 
under the provisions of rules 19 and 21 no taxpayer can retain 
against the Grown any more income- tax dedncted by him in any 
year of assessment than he has himself paid or become liable to 
pay to the Grown for that year.” It is true that Lord Maomui- 
iiAN in Central London Bailway v. Inland Bevenue Commissioners 
in commenting upon that authority said (106 L.J.K.B., at p. 617 ; 
[1937] A.G., at p. 84 ; 20 Tax Gas., at p. 147) : “ The general prin- 
ciple of the Metropolitan Water Board Case may be stated thus : 
Whenever, in any year, the amount of interest paid by the tax- 
payer does not exceed the amount of his profits or gains as assessed 
for income-tax purposes for that year, then the interest paid in 
that year is, within the statutory meaning, ‘ payable out of profits 
or gains brought into charge to tax ’.” It will be seen Lord Mao- 
MUiLAN there stated the principle of the Metropolitan Water Board 
Case in rather different language from that in which I have ven- 
tured to state it myself. It must, however, be remembered that 
Lord MAOiiiiiiiAi!i was contemplating a case in which income-tax 
would in fact be paid on the profits assessed for income-tax and 
was not thinking of a case like the present where the profits of 
the year having been assessed, no income-tax becomes payable in 
respect of those profits, because the taxpayer is entitled to deduct 
something from that assessment. Eot those reasons I think this 
appeal fails. 

Q-BBBHB, L. J. — I agree. Honey received by a recipient of in- 
terest is treated by the Income Tax Acts as being what it in fact 
is— namely, his income. That is shown by the fact that, in the 
return of his total indome which has to be made for certain 
i-se 
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pncpoBes, the gross amoant of the interest payable to him mnst be 
included as part of his income. That income the Act sets out to 
taz, as it sets out to tax all other incomes. The way in which it 
sets out to tax it is by allowing or compelling the payer to deduct 
the appropriate amount when he makes payment. That amount 
in the hands of the payer, being as it is an amount equal to the 
tax on that part of the recipient’s income, is a sum for which the 
payer is prima fade accountable to the Grown, but he can dis- 
charge himself of the liability so to account provided he can show 
that the payment of interest which he has made is referrable to 
a fund, real or notional, in respect of which he has been charged 
or is liable to be charged to income-tax. The burden is upon him. 
In the present case, in my opinion, no such fund can be pointed to. 
Indeed,, counsel for the appellants frankly admitted that the effect 
of this contention was that in the present case this piece of income 
which is unquestionably income of the recipient will escape pay- 
ment of income-tax altogether. If that is the clear result of the 
legislation, effect must, of course, be given to it ; but having re- 
gard to the circumstance, which I think is clearly established, that 
these provisions for deduction are in their essence machinery en- 
abling the Grown to obtain payment of the tax payable in respect 
of the recipient’s income, I think that a construction which leads 
to that result is to be avoided, if the language fairly permits of it. 
Gounsel for the appellants in the present case attach very great 
importance to the circumstances that under Section 88 of the 
ffinanoe Act, 1926, which is the section which gives rise to the 
present question, the particular machinery adopted for giving effect 
to the set-off of previous losses is not one whereby the assessment 
is reduced ; the assessment is made and the assessment stands, but 
effect is given to the right to set-off by what the section calls a de- 
duction from or set-off against profits. Here again counsel frankly 
admits that if the machinery adopted in the section had been one 
whereby the assessment was reduced, his argument could not have 
been sustained. In my opinion the distinction is much too fine a 
one. The substance of the matter is that whether the assessment 
is reduced or whether the assessment is left standing and the tax- 
payer is excused tax, the Grown has not been paid tax in respect 
of any ascertainable fund. That is the result of it, and .in conse- 
quence it is impossible for the payer of the interest, in a case where 
Section 83 applies and to the extent to which it applies, to point to 
any fund,, real or notional, out of which a real or notional pay- 
ment of tax has ever taken place. The true fact is, that as thf 
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result of the provisions of the section in the present case, no tax 
falls to be paid at all, and the result of that, as I have already said, 
is that, if the contention of counsel for the appellants is correct, 
this piece of income which is income of the recipient will never 
pay tax to the Grown at all. 

The unreal nature of the distinction which he attempts to 
draw, based on the language of Section 33, becomes, I think, rather 
more apparent when one considers that there are in the Income 
Tax Acts two other provisions dealing with the question of losses 
and the machinery by which the taxyayer is entitled to relief in 
respect of them. I do not propose to refer at length to those pro- 
visions. One of them is Section 34 of the Income ,Tax Act, 1918, 
and the other is contained in rule 13 of the Boies to Gases I and 
II of Schedule D. When these provisions are examined it will be 
found that the language by which effect is to be given to the re- 
lief which the Legislature is mmded to give to the taxpayer differs 
from that of Section 33, which we are now considering, and the 
machinery is different. The substance, nevertheless, is the same, 
and I for one am quite unable to draw that fine distinction based 
on the nature of the machinery provided when it is going to lead 
to a result which, in my opinion, is contrary to the whole sense 
and object of the legislation. I agree that the Metropoliicm Wafer 
Board Case is really conclusive of the question here, and conclu- 
sive for the reason that it is impossible to point to a fund, real or 
nqjiional, in respect of which tax has been or will be paid. I agree 
that the appeal should be dismissed with costs. 

Appeal dismissed. 

Solicitors ; — Blvy Bobb d Co., for the Appellants ; Solicitor of 
Inland Revenue, for the Grown. 


(In tee AiiLAhabad Bjoh Goubi). 
KANWALNEN HAMIB SINGH 

V. 

GOMMISSIONER OF INGOMB-TAX, AJMEB-MBRWABA. 
Habbibs and MxjIiLA, 3J. 

September 13, 1938. 

Fobbion Income — Assbssbb Havinq Head Offiob in Bbi- 
iisH India and Bbanohbs in Native States — A oootTNTS Kept 
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OB MeboabiiIiB S7SXEM — Iboomb Gbbdixbb xo Ebad Obfioe IB 
Books of Bbaboh Offices — Webxhbb AssBSSABiiS ib Bbixish 
Ibdia — ‘Ebobivbd’, Mbakibo of — MbboabihiB Stsibm, Iboi- 

DBBIS op — OhAMQB OF MbIHOD OF ACOOXTNXINC — PbEMISSIBHiIIX 

— Indian Inoomb-xax Aoi (XI of 1922), Sections 4 (1), 13. 

The assessees who carried on imney-lending and other forms 
of business had their headquarters in Ajmere m British India and 
branch offices in the Ncdive States of Tonk and Jaipur. They kept 
their accounts in the mercantile system and had for many years 
past shown the sums credited to the Ajmere office in the books of the 
Tonk and Jaipur offices as part of the profits of the firm for income- 
tax purposes. Similarly, losses incurred outside British India were 
also treated as losses of the firm. The amounts credited to the Ajmere 
office in the accounts of the Tonk and Jaipur offices were not how- 
ever shown as receipts in the Ajmere accounts. In the assessment 
for the year 1982-38, the assessees contended that income which had 
accrued in Tonk and Jaipur could not under such droumstamces be 
treated as having been brought to British India even though credit- 
ed to the Ajmere office in the books of the branches and should there- 
fore be excluded in calculating the income assessable in British 
India : 

Held, that, as the assessees had adopted the mercantile system 
of accounting and had in the past tteated such income as having 
been received in India for income-tax purposes, such income should 
bg treated as having been received in BrUish India. ' By reason 
of Section 18 of the Act they cannot suddenly seek to change their 
method of a^courUing in order to avoid liability for payment of tax. 
Held, also, that the fact thai no corresponding entries had been 
made in the books of the Ajmere firm was immaterial so long as the 
system of accounting followed was the mercantile system. 

The interpretations put by the English authorities on the ex- 
pression ^received m the United Kingdom' are not of much assist- 
ance in construing the Indian Act as the provisions of the EngUsh 
statute and Section 4(1) of the Indian Ad differ. 

Commissioner of Income-tax t. Ohunilal B. Mehta [1988 
I.T.B. 621} and Gresham Life Assurance Society v. Bishop, [1902 
A.O, 287'} distinguished. 

Commissioner of Income-tax, Madras v. A. T. K. P, L. 8. P. 
Subrahmanyam Ohettiar [60 Mad. 766} followed. 
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Gases referred to : 

OoitTMISSIOEBB OF IeOOMB-XAX, BoMBAT V. CEtrENIIjAB 

B. Mbhta [1938] (1938 LT.E. 521 ; 42 C.W.N. 1070). 

CouMissioEBB OF Ieoomb-xax, Madbas V. A. T. E. P. L. S. P. 
Sebbahmaeyah Chbitiab [1927] (60 Mad. 765). 

Gbbsham Lifb Assebaeob Sooibxt V. Bishop [1902] (1902 
A. 0. 287). 

Shiva Pbasad (^upia v. Commissiohbb of Ieoomb-tax, U.P. 
[1929] (A.I.E. 1929 All. 819). 

Eeference made by tbe Commissioner of Income>tax, Ajmere- 
Merwara, andec Section 66 (3) of the Indian Income-tax Act, 
1922. [Mis. Case No. 663 of 1936]. 

Sir Tej Bahadur Sapru, Sangar Saran and J. S. Qupta for 
the Assessees. 

N. P, Asthana for the Commissioner of Income-tax. 

JUDGMENT. 

Habbibs, J. — This is a reference under Section 66 (3) of the 
Indian Income-tax Act, 1922, made by the Commissioner of In- 
come-tax, Ajmere-Merwara. 

The assessees in this case are a joint Hindu family carrying on 
business in the name of Eanwalnen Hamir Singh. The Head- 
quarters of this business is situate at Ajmere, but the firm has 
branches in other places, both in British India and in Native 
States, where money -lending and other forms of business are carri- 
ed on. The accounts of this firm have been for a long period main- 
tained from Dewali to Dewali and the assessment in question is 
for the financial year 1932-1933. 

A return of the income of this business for the year ending 
10-11-1931 was submitted on September 28, 1932, for the purpose 
of the assessment to inoome-tax for the year 1932-1933. In this 
return the assessable income was shown as Es. 1,64,601-6-7 and 
along with the return was submitted a Profit and Loss Account 
which is printed as Appendix F at p. 26 of the paper-book. 

This return was not accepted as correct by the Inoome-tax 
Ofidoer and the assessees were accordingly required to produce ac- 
count books or any other evidence on which they relied to snb- 
stantiate their return. During the course of examination of the 
account books an affidavit was filed by Dip Chand, the Munim 
of the assessees, in which he. stated: — 
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(1) That ao profits or interest aocraing or arising in Tonk, 
Jaipur or Kotah branches were received in or bronght into 
British India. 

(2) That the amount of interest shown as debited to the 
capital account in the account books of Tonk, Jaipur and Eotah 
branches was not received in or brought into British India but 
were mere book entries to find out how the business in those 
branches was flourishing. 

It must be pointed out that these contentions were raised for 
the first time in this affidavit and had never in previous years 
been put forward by the assessees. After examining the accounts 
and such evidence as was produced the Income Tax Officer assess* 
ed the income of the family at Bs. 2,71,576. This assessment was 
subsequently modified by the Assistant Commissioner in certain 
respects but such does not concern ns in the present case. 

The assessees then called upon the Commissioner either to 
revise the assessment with respect to various items or to state a 
case for the opinion of the High Court. With regard to several 
items with which we are not concerned the Commissioner allowed 
the applicants’ contention and revised the assessment accordingly. 
With regard to other items the Commissioner disallowed the ap> 
plicants’ objections and refused to state a case on the ground that 
in his opinion no question of law arose. 

By an order of September 8, 1936, this Court, however, 
directed the learned Commissioner of Income-tax to state a case 
with regard to the question arising in connection with interest 
on capital account credited to the Ajmere head firm in the books 
of the branches of the Indian States of Tonk and Jaipur respec- 
tively. 

The question of law which arose in the opinion of this Court 
was stated by the learned Judges in these terms.: — 

“ Whether in the circumstances of this case the two sums of 
Bs. 32,728- 14*6 and Bs. 1,714-2-6 credited in the capital account 
in the name of the Ajmere firm in the books of the Tonk and Jai- 
pur firms respectively can be said to have accrued or to have been 
received in or brought into British India by the Ajmere firm so 
as to render the Ajmere firm liable to pay the income-tax upon 
these sums of money ? ” 

The learned Commissioner of Income-tax has now stated a 
case and has expressed his opipion that the question set out above 
should be answered in the affirmative. 
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The facts as stated by the learned Commissioner have not been 
disputed and indeed admit of no dispute. It transpires that out of 
the net income of the Tonk branch a sum of Bs. 32,723-14-6 was 
transferred to the khata of Ajmere in the capital account. The 
learned Commissioner observes that the assessees had two khatas 
of Ajmere in the Tonk firm, one current account and the other a 
capital account khata. The amount paid as interest in the current 
account has not been taken into account in assessing the income 
of the assessees, bnt the amount of Bs. 32,723-14-6 credited in the 
capital account of the Ajmere firm has been regarded as a profit of 
the assessees and assessed accordingly. In the same manner a 
sum of Bs. 1,714-2-6 credited in the capital account of the Ajmere 
firm in the books of the Jaipur firm has been regarded as profit 
for the year in question and assessed accordingly. 

There is no doubt whatsoever that these amounts have been 
credited to the Ajmere firm in the books of the branches at Tonk 
and Jaipur. It is however, to be noted that there are no corres- 
ponding entries in the books at the headquarters of the firm in 
Ajmere. 

The learned Commissioner of Income-tax was of opinion that 
the book entries were tantamount to constructive receipt of these 
sums in British India and accordingly formed part of the profits of 
the firm which should be assessed for the year in question. 

It has been contended by Sic Tej Bahadur Saprn on behalf of 
the assessee that the profits in question did not arise or accrue in 
British India and as they have not been received or brought into 
British India, they do not form part of the assessable profits of the 
assessees. He has contended that the mere fact that these sums 
are credited to the account of the headquarters at Ajmere which is 
in British India does not amount to a bringing in or a receipt of 
these profits in British India. On the other hand it has been con- 
tended on behalf of the Income-tax authorities that the crediting 
of these accounts to the Ajmere firm in the oironmstances of this 
case is tantamount to a receipt of these profits in British India. 

It has been found by the learned Commissioner that the ac- 
counts in all the various branches of this firm were maintained by 
the assessees on the mercantile system and that the assessees had 
always in past years submitted their returns in accordance with 
the profit and loss account prepared in precisely the same manner 
as the profit and loss account for the year in question which is 
printed at p. 26 of the paper book. The learned Commissioner 
points out that in past years the assessees had always included m. 
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their mcome the interest credited to their capital account in the 
books of the branches sitnate in Indian States and did in fact in* 
elude snch income in their return for the year now in gnestion. 
As we have pointed ont earlier it was only when the Income-tax 
Ofidoer had called for the books of account that this gnestion was 
raised for the first time. 

Section 4 of the Indian Income-tax Act deals with the scope 
of that Act. Section 4 (1) of the Act is in these terms : 

“ Save as hereinafter provided this Act shall apply to all in- 
come, profits or gains, as described or comprised in Section 6, from 
whatever source derived, accruing or arising, or received in Bri- 
tish India or deemed under the provisions of this Act to accrue, or 
arise, or to be received in British India.*’ 

Section 4 (2) provides that income, profits and gains accruing 
or arising outside British India to a person resident in British In- 
dia which are received or brought into British India shall be deem- 
ed to have accrued or arisen in British India and to be income, 
profits and gains for the year in which they were so received sub- 
ject to the provisions of the proviso immediately following. Then 
follows an explanation which is in these terms ; — 

“ Income, profits or gains accruing or arising without British 
India shall not be deemed to be received or brought into British 
India within the meaning of this sub section by reason only of the 
fact that they are taken into account in the balance sheet prepared 
in British India.” 

Section 6 sets ont the heads of income, profits and gains which 
are chargeable to income-tax and these include the head ” Busi- 
ness ” and Section 10 (1) of the Act provides that the tax shall be 
payable by an assesses under the head '* Business” in respect of 
profits or gains of any business carried on by him. 

According to the assessees ' contention the sums in gnestion 
which have been credited to the account of the Ajmere firm in the' 
books of the Tonk and Jaipur firms were profits which arose or 
accrued outside British India. Further, it is argued that nothing 
which has occurred in this case can amount to bringing in of these 
profits into British India or a receipt of the profits by the assessees 
in British India. 

It has been argued that the profits made by the Tonk and 
Jaipur branches respectively were not profits arising or accruing 
in British India and reliance is placed upon the case of The Com- 
missioner of Ineome4m, Bombay v. Ohunni Lai B. Mehtas Bom-^ 
bay. In that case the assesses carried on the business of a broker 
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at Bombay and in the coarse of his business he entered into trans- 
actions in cotton in Liverpool, London, New York and elsewhere. 
Some of those transactions proved profitable bat no attempt was 
made to bring such profits into British India. The Inoome-taz 
authorities at Bombay assessed the assessee on such profits bat their 
Lordships of the Privy Council held that the profits made on trans- 
actions entered into in foreign places were not profits which 
accraed or arose in British India. This point has not been contest- 
ed by counsel for the Income-tax author ities. He conceded that the 
profits made at Tonk and Jaipur were not profits which accrued or 
arose to the assessees in British India. He, however, argued that 
they had been brought into or received in British India and were 
therefore assessable. 

On behalf of the assessees it is urged that there has been no 
bringing in or receipt of these profits in British India. It is ar- 
gued that the mere crediting of the sums in question to the capital 
account of the Ajmere firm in the books of the Tonk and Jaipur 
branches cannot amount to bringing in the profits to British 
India or to a receipt of such profits in British India. According to 
the assessees in order that profits made outside British India should 
be taxable in British India such profits must actually have been 
physically received in British India and a mere book entry can- 
not amount to such receipt. It is further pointed out that in this 
case no entries corresponding to the entries in the books of the 
Tonk and Jaipur branches appear in the books of the Ajmere firm. 
The meaning of the phrase ** received in the United Kingdom ” - 
in relation to interest arising from foreign securities was consider- 
ed in the case of Ghresham Life Assurance Society Ltd. v. Bishop. 
In that case a life Assurance Society carried on basiness in England 
and abroad. The head office was in London where the accounts 
and balance sheets were made out, the profits ascertained and the 
dividends paid. The interest upon the society’s foreign securities 
paid abroad was received there by their agents and part of it was 
applied abroad for the purposes of the society. All the interest on* 
foreign securities was however taken into account in the balance 
sheets upon which the profits Were ascertained. The House of 
Lords held that interest arising upon foreign securities and paid 
abroad ^ was not “ received in the United Kingdom ’’ within the 
meaning of the Income-tax Act, 1842, Section 100, Schedule D, 
and was therefore not chargeable with income-tax under that 
Clause, unless it was remitted to the' United Kingdoin. Further 

that taking such interest into account was hot equivalent to a 
I-8T 
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receipt in the United Kingdom and that income-tas was not charge- 
able npon saoh part of the interest which was not remitted to the 
United Kingdom. It is to be observed that the English Income- 
tax Act, 1842, contained a very similar phrase to that contained in 
Section 4 of the Indian Income-tax Act, viz., “ received in the 
United Kingdom ” and there can be no donbt that the Honse of 
Lords held that the mere showing of such interest or profits in the 
balance sheets prepared in the United Kingdom did not amount to 
receipt. At page 292 [of 1902 B.O.] Lobd Maonaohtbn observed : — 

“ I do not understand what is meant by constructive receipt in 
such a case as this, or how any sums can be said to have been re- 
ceived in the United Kingdom unless they have been brought to 
the United Kingdom, or unless there has been a remittance ‘ pay 

able in the United Kingdom, The circumstances that the 

business of the society is ‘ one indivisible business and that the 
society in the statement of its affairs and in its dealings with its 
shareholders and customers takes into consideration its foreign 
assets and liabilities, seems to me to be immaterial to the present 
question. As my noble and learned friend Lobd Bobbbtsob, when 
Lord President, observed in Forhes v. Scottish Provident Institution, 
' Every man and every company having foreign or colonial invest- 
ments, of course, knows of the interest arising from them, takes 
note of it and enters it in any statement of affairs which may re- 
quire to be made up’. But that, as 1 think, and as the Lord President 
thought, is a very different thing from bringing the interest home 
— a very different thing from the receipt of the money here, either 
in specie or as represented by a remittance payable in this country”. 

It has been contended ' that the oases of Qresham Life Assur- 
ance Society Ltd. v. Bishop and Commissioner of Income-tax v, 
Ohunni Lai B. Mehta already referred to establish beyond all doubt 
that the profits in the present case cannot be said to have been 
received by the Ajmere firm in British India. We must observe 
at this stage that the case of The Commissioner of Income-tax y , 
Chunni Lai B. Mehta does not really touch the question in issue in 
this case because it was admitted in that case that the income-tax 
authorities were bound to fail unless it could be shown that the 
profits iu question accrued or arpse in British India. In the open- 
ing portion of the judgment of the Board, Sir G-eorge Bankin 
observed 

“The assessee disputes his liability in respect of such profits on 
tl^e ground that they were not profits ‘ accruing or arising in Bri 
tish In^ia V B is cqncedod tjjjat ere not otherwise chargeable 
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they have not been received in British India nor do they come 
nnder any of the provisions whereby they can be deemed to accrue 
or arise or be received in British India 

It is therefore clear that in the case of The Oommiasioner of 
Income-tax v. Ohtmni Lai B. Mehta their Lordships of the Privy 
Council were not called upon to consider whether the profits made 
in transactions in Liverpool, London and New York could be 
deemed to have arisen or accrued or be received in British India. 
The case of Oreeham Life Assurance Society Ltd. v. Bishop is, how- 
ever, in point because it deals with the meaning of the phrase 
“ received in the United Kingdom 

In our view, however, the English authorities can be of little 
assistance in this case because the statute which was under con- 
sideration in Qresham Life Assurance Society Ltd. v. Bishop did 
not contain everything which is contained in Section 4 (1) of the 
Indian Income-ta:^ Act. As we have already pointed out that sub- 
section provides that the Act is to apply not only to income, profits 
or gains accruing or arising or received in British India but also 
to all such income, profits and gains which are deemed nnder the 
provisions of the Act to accrue or arise or be received in British 
India. There was nothing corresponding to this latter provision 
in the Income-tax Act, 1842, which was under consideration in the 
House of Lords case to which we have referred. 

It has been argued on behalf of the income-tax authorities 
that though it might be said that the profits of the Tonk and 
Jaipur branches arose and accrued out of British India they must 
now be deemed to have accrued or arisen or to have been received 
in British India. Counsel for the income-tax authorities has to 
concede that there has been no physical handing over of this sum, 
but he contends that under the provisions of the Income-tax Act 
the profits must now be deemed to have accrued or arisen or to 
have been received in British India. 

As we have pointed out earlier in this judgment the accounts 
of the Tonk and Jaipur branches as indeed the accounts of all the 
branches o! this firm, were kept on the mercantile system and 
further that the assessees had for many years past shown the sums 
credited to the Ajmere firm in the books of the branches in INative 
States as part of the profits of the firm for the year during which 
they were so credited. These are findings of fact which cannot be 
challenged and are. indeed not challenged in this case. Section 13 
of the Indian Inoome-i.eai Act provides that 
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“ Income, profits and gains shall be oompnted for the purposes 
of Sections 10, 11 and 12 in accordance with the method of 
accounting regularly employed by the assessee 

It is argued on behalf of the income-tax authorities that the 
income or profits of this firm must be computed in accordance with 
the method of accounting regularly employed by the firm and admit- 
tedly such method of accounting has been on the mercantile system. 
By that method of accounting the sums credited to the account of 
the Ajmere firm in the books of the Tonk and Jaipur branches 
have always been treated as profits of the Ajmere firm and it is 
now contended that it is too late for the assessees to attempt to 
change their method of accounting so as to render these profits 
not taxable in British India. 

The mercantile system of accounting was discussed by a Bench 
of this Court in Shiva Prasad Qupta v. Commissioner of Income- 
tax, U. P. At p. 823 (of A.I.E. 1929 All.) Maker ji, J. described the 
mercantile accountancy system in these terms : — 

“ That system is this. In any particular year the amounts 
that have become recoverable as shown as the income actually 
received and the liabilities incurred are shown as amounts actually 
disbursed. Under this system, the merchant, in order to ascertain 
his income which is really a ‘book income’ deducts from the profits 
accrued according to his books, the losses that he has suffered, also 
according to his books. The balance' is a net book income. Under 
Section 13 of the Income-tax Act this net ‘ book income ’ may be 
accepted by the Income-tax Officer as a fair estimate of the mer- 
chant’s income. The reason will be two-fold. The merchant 
himself uses this method of ascertaining his own income and 
secondly the method is not an unfair one 

According to the case stated the assessees in order to ascertain 
their income have for many years deducted from the profits earned 
according to their books the losses which they have suffered also 
according to their books and have treated the balance as a net 
“ book income ” and they have been assessed year after year upon 
this basis. Counsel for the income-tax authorities therefore con- 
tends that as this has been the assessees ’ own system they cannot 
now seek to change it. A perusal of the profit and loss account 
printed at p. 26 of the paper book shows that the assessees have 
treated as profits sums credited to the account of the Ajmere firm 
I in the books of the branches situate outside British India and fur- 
ther have shown as losses, losses incurred by those firms Qutside 
British India. The assessees have by their system of acobunting 
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treated the profits made oatside British India as profits received in 
British India and have also treated losses incurred oatside British 
India as losses of the firm in British India. It has been contended 
on behalf of the income-tax anthorities that no distinction can be 
drawn between the present case and the case of The Oommissioner 
of Income-tax, Madras v. A. T. K. P. L. 8. P, Subramaniam 
Ohettiyar. In that case an assesses who had a bnsiness of bis 
own in Bangoon and a partnership business at Penang advanced a 
sum of money from the Bangoon firm to the Penang business ; it 
appeared that interest on that advance was credited in the account 
of the Bangoon business, though no amount was actually received 
from Penang; the assesses had chosen to adopt the mercantile 
basis in his accounts. On his being assessed to income-tax in res- 
pect of such interest, the assessee contended that he was not liable 
as it was not income which accrued, arose or was received in Bri- 
tish India. A Pull Bench of the Madras Bfigh Court, however, held 
that the interest in question was not profit or gain arising without 
British India but was income which properly accrued or arose in 
British India within Section 4 (1) of the Indian Income-tax Act 
(Act XI of 1922). The assessee having chosen to adopt the mer- 
cantile basis of accountancy in keeping his accounts, it was upon 
that basis, and upon that basis alone, that he was to be assessed to 
income-tax under Sections 10 and 13 of the Act. It appears to us 
that one distinction of fact and only one can be drawn between the 
present case and the Madras Full Bench case. In the present case 
the sums in question were credited in the books of the Tonk and 
Jaipur branches respectively to the account of the Ajmere firm but 
apparently unlike the Madras case no corresponding entries appear 
in the books of the Ajmere firm. The fact that no cor- 
responding entries were made in the books of the Ajmere 
firm cannot, in our view, however, affect the question if we are 
satisfied that the system of accountancy followed in this case was 
that known as the mercantile system. The assessees cannot avoid 
the consequences by merely omitting to make an entry in the 
books of the Ajmere firm. The entries were made in the books of 
the Tonk and Jaipur firms and further the sums, credited to the 
Ajmere firm were shown year after y^ear as part of the profits of 
the Ajmere firm and similarly the losses of the branches situate 
outside India were also shown as the losses of the Ajmere firm. 
In our view there is no real distinction between the present case 
and the Madras Full Bench case to which we have referred and 
further in our view the Full Bench of the Madras High Court 
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correctly laid down the law. In our judgment though the profits 
making up the two sums in question in this case did not actually 
arise or accrue in British India and were not physically transfer- 
red to or received in British India, such profits however, must be 
deemed by reason of Section 13 of the Act to have arisen or ac- 
crued in British India or to have been received in British India. 
The assessees have always in the past treated such profits as 
having been received in British India and their accounts on that 
basis have always been accepted by the taxing authorities. By 
reason of Section 13 of the Act they cannot now seek suddenly to 
change their method of accounting in order to avoid liability for 
payment of tax upon these sums. In our judgment the view 
expressed by the learned Commissioner of Income-tax is right 
and accordingly we answer the question submitted in the 
affirmative. 

The assessees must pay the costs of these proceedings which 
we assess at Bs. 200. 

Beference answered accordingly. 


[In the Patna High Cotjbt]. 

THE COMMISSIONBB OF INCOME TAX, BIHAB 
AND OBISSA 

V. 

MAHABAJADHIBAJA SIB KAMBSHWAB SINHH 
OF DABBHANGA. 

WoBT, A. C. J. and Manohab Lal, J. 

July 20, 1938. 

Loss — M oney-Lending Business — Investment in Shabes — 
Winding up op Company — New Company Taking up Assets op 
Odd Company — Agbbbment By New Company to Issue Dbbbn- 
TUBBS to SHA3BBHODDBB IN OlD COMPANY— DbBBNTUBBS NoT 

Issued— L oss, Whbthbb Oapitad Loss ob Tbading Loss — 
Indian Income Tax Act (XI op 1922), Section 24 (1). 

The asseasee purchated shares to the value 6f Bs. 8i75t000in a 
company. This company went into liquidation but a new company 
which was formed to acquire the assets of the old company agreed to 
allot a specified nurhber Of shares and debentures to every member of 
thir olA company. In this way the asseasee obtained in the new com- 
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pany shares to the value of Rs. 4,800 and a promise of debentures 
to the extent of Rs, 6,72,000. No debentures ujere however issued by 
the new company and in the liquidation of this company which 
followed, the assesses received only Rs, 77,400. The assesses claim- 
ed that the loss of Rs. 4,98,900 which he had thus suffered should 
be allowed as a deduction from, or be otherwise set off against, his 
income. On a reference by the Commissioner : 

Held, that, as there wets no evidence to show that the assesses 
was a person whose business was to trade in shesres, the loss incurred 
by the assesses was clearly a loss of capital and could not be de- 
ducted from, or set off against, his income, profits and gains. 

Case stated by the Commissioner of Inoome-taz, Bihar St 
Orissa, under Section 66 (2) of the Indian Income-tax Act : 
[Miscellaneous Judioial Case No. 25 of 1937]. 

STATEMENT OF CASE. 

“ The following case is stated for the decision of the Hon’ble 
Judges of the High Court under Section 66 (2) of the Indian 
Income-tax Aot, XI of 1922, (hereinafter referred to as the Act). 

2. Maharajadhiraja Sir Hameshwar Singh of Darbhanga 
(hereinafter referred to as the assesses) was assessed by the Income- 
tax Officer, Darbhanga, for the assessment year 1933-34 (previous 
year 1339 Fasli) on a total income of Bs. 11,11,267. This total 
income having been ascertained, income-tax and super-tax were 
levied upon the assessee and a demand notice issued accordingly. 
Thereupon the assessee filed an appeal under Section 30 of the Act 
before the Assistant Commissioner, Northern Eange, Muzaffarpur, 
wherein he objected to varions items in the computation of his 
taxable income by the Income-tax Officer. After this appeal was 
disposed of, the assessee presented a petition under Section 66 (2) 
of the Aot to my predecessor, asking for a case to.be stated in 
respect of certain questions, said to' be questions of law, arising 
out of the Assistant Commissioner’s appellate order. Of the. five 
questions formulated, two were decided in the. assessee’a favour by 
my predecessor, one was rejected as involving no question of law 
and one was dropped by the assessee. The fifth is the question 
which is now being referred for the decision of the Hon’ble Judges 
of the High Court. . 

3. This question concerns the disallowance of a sunt of 
Bs. 4,98,900 which was laid out ioie the purchase of debentures of 
the Eastern Coal Syndicate (1924), Ltd., . but which was subse- 
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qaently lost. The question which has been formulated by the 
assessee is as follows : — 

“ Whether the money advanced for the debentnres and 
misused for the liquidation proceedings, instead of being returned 
at once under the Indian Companies Act, Section 109, changed 
the character of the advance into a loan ?” 

In my opinion, it would be more suitable to state the question 
in issue thus : 

“ Whether the loss of Bs. 4,98,900 suffered by the assessee in 
connection with the purchase of debentnres in the Eastern Goal 
Syndicate (1924) Ltd., can be allowed as a deduction from, or be 
otherwise set off against, his income, profits or gains for purposes 
of his assessment for the assessment year 1933 34 ?” This is 
accordingly the question which I refer for decision. 

4. A summary of the facts relating to this transaction is given 
in the annexed extract from the Income-tax Officer’s assessment 
order. The facts are also set ont in greater detail in the extract 
from the Assistant Commissioner’s order. Briefly, the facts are 
that in 1920 the assessee purchased shares of the face valne of 
Bs. 8,76,000 in the Eastern Iron Coal Company Ltd. That Com- 
pany (which for convenience will be referred to as the old Company) 
went into liquidation in 1924 and by an agreement executed on the 
25th June 1924 with the Eastern Coal Syndicate (1924) Ltd., 
(hereinafter designated as the new company), it was wound np by 
voluntary liquidation and the new company was formed to take 
over all its old assets and undertakings including its good-will and, 
as a part of the consideration for this transfer, the new company 
agreed to allot to the liquidator of the old company a certain 
number of shares and debentures. The new company also agreed 
to allot a specified number of shares and debentures to every 
member of the old company. In this way, the assessee, as a share- 
holder in the old company, obtained in the new company 43 shares 
of Bs. 100 each and a proihise of debentures of Bs. i6,72,000 in 
exchange for the shares held by him in the old company. The 
promise of debentnres in the new company was, however, never 
fulfilled, as no debentures were issued by it. Finally, the new 
company also went into liquidation. The liquidation proceedings 
terminated on the 19th December 1931 and against his shares of 
the face value of Bs. 4,300 and the promised debentures of the 
value of Bs. 6,72,000 the assessee received Bs. 61,600 in cash and 
Bs. 26,800 in Government Promissory notes. The net result was 
thus a loss of Bs. 4,98,000. The assesses claims that this loss was 
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BQStained in Faali year 1339, which is the accounting year in res- 
pect of the 1933-34 assessment, and in support of this claim he 
refers to a certificate dated the 29th March 1932, which is in the 
following terms : — 

“ Certified that the liquidation proceedings of Eastern Goal 
Syndicate (1924) Ltd., have been finished on 19th December 1931 
and that the total amount paid to Maharajadhiraja Eameshwar 
Singh Bahadur of Darbhanga on account of the shares of the face 
value of Bs. 4,300 and debentures of the value of Bs. 5,72,000, 
was Bs. 61,600 in cash and Bs. 25,800 in 4 per cent. Government 
Promissory Notes of 1960-70. The last payment was made to 
him on 20th May 1931 and there are no more assets available ”. 

It may be taken that the loss occurred in the accounting year 
and that, if it were admissible, it would have to be allowed in the 
1933-34 assessment now under consideration. 

5. The only provision in the Act under which a loss can be 
set off against taxable profits is Section 24 (1). This section in 
terms refers to loss of “ profits or gains ” and it clearly does not 
permit the set off of a loss of capital. Now it is admitted by the 
assessee that the venture on which he embarked was in its origin 
in the nature of an investment in company shares having no con- 
nection whatsoever with his ordinary money-lending business. On 
this admission of fact no other conclusion is possible than that the 
loss incurred on the venture was a capital loss. It therefore cannot 
‘be set off against his taxable profits under Section 24 (1). In this 
connection I invite attention to the decision of the Bombay High 
Court in the case of Sir Chinubhai Madhowlal, Bart v. Commis- 
sioner of Income-tax, Bombay (1937 l.T.B. 210 ; IX I.T.C. 345) 
wherein it was held that a loss incurred in somewhat similar cir- 
cumstances could not be treated as a loss of profits or gains under 
any of the heads of income in Section 6 of the Act and set off 
against income under any other head for purposes of assessment. 
But the assessee’s case is that, although the original vejiture was 
in the nature of a pure investment, the subsequent events altered 
its character into that of a loan advanced to the new company and 
as such the loan became part of his ordinary money-lending 
business and since it htus become irrecoverable, it should be deduct- 
ed in computing the profits of that business. This position is, in 
my opinion, wholly untenable. All that happened when the old 
company was wound up and was succeeded by the new company 
was that the assessee’s investment was transferred from the one to 
the other. There was no act by the assessee or by the new 
l—BS 
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company which altered the character of the outlay. The trans- 
action remained what it was, viz., an investment pure and simple 
unconnected with the assessee’s money-lending business. The 
loss cannot, therefore, I submit, be treated as an irrecoverable 
loan and allowed as a deduction in computing the profits of the 
money-lending business. For these reasons the question referred 
should, in my humble opinion, be answered in the negative.” 

8. M. Ot^a, for the petitioner. 

Sir Sultan Ahmed, Murari Prasad and 8. P. Srivastava, for 
the assessee. 

JUDGMENT. 

WoEi, A. C. J. — The case which has been stated by the Com- 
sioner of Income-tax arises out of the following circumstances. 
The assessee purchased shares to the value of Bs. 8,76,000 in the 
Eastern Iron Co., Ltd., which went into liquidation in the year 
1924. Out of that liquidation a new Company was formed known 
as Eastern Coal Syndicate Ltd. This company having acquired 
the assets of the old company, agreed to allot certain shares and 
debentures to members of the old company. In that agreement 
the assessee was promised 43 shares of Bs. 100 each and deben- 
tures to the extent of Bs. 5,72,000. This agreement was not ful- 
filled inasmuch as all the debentures were not granted to the as- 
sessee as promised. It will be seen from the figures I have given 
that the assessee has lost a considerable sum of the money of his 
original investment made in Eastern Iron Co., Ltd. His conten- 
tion before this Court and the question which is submitted to this 
Court for opinion is whether that loss is to be treated as a capital 
loss or loss of income and, if the latter, whether it can be taken 
into consideration in assessing the assessee’s income for the pur- 
pose of income-tax. 

Sir Sultan Ahmed appearing on behalf of the assessee contends 
that in considering the matter the investment in the original com- 
pany must be excluded from one’s attention ; that it must be 
treated merely as an agreement by the new company to grant 
these debentures , and also that it must be treated as a loan by 
the assessee to the new company. That a debenture in essence is 
a loan and debenture in essence is a mortgage may be true, but it 
is impossible to accept the argument put forward by Sir Saltan 
Ahmed in this respect. Indeed it is a self-destructive one. First, 
it seems to disregard the original investment which cannot be done, 
because the right of the assessee under the investment is the basis 
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of the contract entered into by the new company and is the con- 
sideration for that contract. Secondly, if we are to disregard the 
existence of the original investment, then all that we have is a 
promise by the new company to grant debentnres to the assessee 
which, as my learned brother pointed ont in the conrse of the argu- 
ment, is a nudum pactum in the circumstances. If a nudum 
pactum, the assessee has lost nothing — neither income nor capital. 
But we are bound in deciding this question to take into considera- 
tion the fact of the original investment. Now, if the assessee had 
been a person whose business was to trade in shares, the loss which 
he has sustained might have Jieen taken into consideration in com- 
puting his profits assessable to income-tax ; but there is no such 
finding and it would be impossible in the circumstances to have 
arrived at any such finding. It is clear that the difference between 
what the assessee has in fact got and what he originally invested 
is a loss which is clearly a loss of capital and therefore it cannot 
be taken into consideration for the purpose of arriving at the 
assessable income. 

The question submitted therefore must be answered in the 
negative. The Grown is entitled to costs assessed at five gold 
mohars. 

Manohab Lal, J. — 1 agree. 

Question answered in the negative. 


[In the Coubt op Apphal]. 

INLAND REVENUE COMMISSIONERS 

V. 

LAWRENCE, GRAHAM & CO. 

Lobd Wbioht, M.R., Rohbb, L.J. 

Feb. 1, 2, 8. March 3, 1987. 

Income Tax and Sdbxax — Mobtgaqb on SaoDBiif of Rb- 
VBBSIONABT INIBBBST — AbBBABS OF INIIBBST TO BB AdDBD TO 
Pbinoipal Sum — Additions Made aftbb Dbddotions of Tax — 
Sale of Rbvbbsion bt Mobtqagbbs — Patmbnt to Mobtqagbbs’ 
SoLioiTOBs OF Total Sum Added to Pbinoipal — Payment by 
THEM TO MoBTGAOEBS — CLAIM AgAINST THEM FOB INCOME TaX IN 

Respect of Amount so Paid — Income Tax Act, 1918 (8*9 Geo. 
5. c. 40), All Schedules Rules, r. 21 (2). 
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On the security of a reversionary interest, £ 26,500 were ad- 
vanced by certain mortgagees, it being provided that till falling in 
of the reversion any interest which was calculated ai such a rate 
that, after deduction of income-tax, there would remain a net sum 
of so much per cent, more than thirty days »» arrears should be 
added to the principal and at diverse times sums representing the 
amount of such interest were added accordingly to the amount of 
£ 2,878. On a sale of the reversion by the mortgagees, in exercise 
of their power, it was agreed that £ 26,000 should remain on 
mortgage, a sum of£ 6,000 representing the balance of the purchase 
money being paid to their solidiors who out of itpaid £ 2,378 to 
their clients and the remainder to a second mortgagee : — "Eeld, (i ) 
that the interest could not be treated as having been paid by the 
mortgagor half yearly out of sums advanced to him for that pur- 
pose by the mortgagees, but {2) that the effect of the provision was 
that the mortgagees agreed to accept in place of any interest 
payment which the mortgagor might fail to make, that is, the net 
amount of the interest after deduction of tax which was all the 
mortgagor could have been liable to pay, a capital charge on the 
mortgage security for a like amount, and (8) that accordingly when 
the solicitors paid to the mortgagees out of the purchase-money the 
sums that had been so added to the principal moneys secured, they 
were paying a sum that had already suffered tax and were smder 
no liability to make any further deduction under rule 21 of the 
General Buies applicable to All Schedules of the Income Tax 
Act, 1918, They were not making a payment of interest within the 
meaning of the rule. 

Decision of Lawbbhcb, J., affirmed but on other grounds. 

fdarUmd v. Inland Bevenue Commissioners [1934] (19 Tax 
Gas. 467) disapproved. 

Gases referred to : 

Bbvan, Ex parte [1803] (9 Yes. 223). 

Gabnabvon (Eabii) V. Ibland Bbvbnitb Gommisbiobbbb, 
[1934] (19 Tax Gas. 466). 

OiiANOABory (Lord) v. Latodohb [1810] (1 Ball. & B. 420). 
Howard v. Harris [1688] (1 Yern. 190). 

Inland Bbvbndb Oomuissionbrs «. Holdbr [1931] (100 
L.J,E3. 439; (1931) 2 E.B. 81 ; affirmed in H.L. (1982) > 101 
L.J.K.B. 806; (1982) A.C. 624: 16 Tax Gas. 640). 
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M a bii ANd V. Iblabd Beybbub Commissiobbbs [1944] (19 Tax 
Oas. 467). 

Etjpfobd V . Bishop [1829] (7 L.J. (o.s.) Oh. 108 ; 6 Buss. 
846). 

Appeal from a decision of Iiawbbbob, J. 

The facts are fnlly stated m the considered jngment of the 
Court delivered by Bombb, L.J., as also rule 21 of the All Sche- 
dules Buies. 

The Attorney-General {Sir Donald Somervell, K.C.), J. Stamp, 
and B. P. Hills, for the appellants. 

Latter, E. C., and Cyril King, for the respondents. 

JUDGMENT. 

Lobd Wbioht, M. B. — Eombb, L.J., will deliver the Judg- 
ment of the Court. 

Bombb, L J. — This appeal comes before ns in the following 
circumstances: By a mortgage dated January 13, 1926, a rever- 
sionary interest was assigned to the Legal and General Assurance 
Society (hereinafter referred to as the society ”) to secure a sum 
of dB10,000. The deed contained a covenant by the mortgagor to 
repay the sum advanced and also a covenant to pay half-yearly 
such a rate of interest thereon that after deduction of income-tax 
from each periodical payment there would remain a net sum equi- 
valent to interest for the same period on the principal money for 
the time being remaining due at the rate of 6^ per cent, per an- 
num, reducible on punctual payment to 4^ per cent. The mort- 
gage also provided in Clause 6 (B) that in case before the death of 
the survivor of the two life tenants (therein named) on whose 
deaths the reversions were expectant "any interest on the principal 
money hereby secured or on any accumulations of interest arising 
under this present provision and added to principal money should 
not be paid on any half-yearly day hereinbefore appointed for pay- 
ment of interest or within thirty days after such half-yearly day 
then from and after such default in payment and until the death 
of the survivor of the two life tenants (but without prejudice to 
the right of the sooiety to require payment or the right of the bor- 
rower after due notice to make payment of the principal moneys 
and interest and accumulations of j^ierest hereby secured) the sum 
due in respect of the half-year’s interest so unpaid shall be con- 
verted into and become principal money as from the half-yearly 
day on which it becomes due and be added to the principal money 
hereby secured and shall carry interest at the rate aforesaid from 
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the half-yearly day on which each half-year’s interest became due 
and the interest upon all sums so converted into principal money 
shall be payable on the half-yearly days aforesaid but so that all in- 
terest unpaid on the original principal sum hereby secured and on 
all sums converted into principal money under this present provi- 
sion shall become accumulated in the way of compound interest 
with half yearly rests and the accumulated fund as well as the ori- 
ginal principal sum hereby secured and the interest on such fund 
and sum shall constitute a charge upon the premises hereby mort- 
gaged and the premises hereby mortgaged shall not be redeemed 
except upon payment of all principal moneys hereby secured and 
all interest and accumulations made as aforesaid of interest on such 
principal money and accumulations.” 

By two deeds of further charge dated December 14, 1926, and 
July 4, 1928, respectively, further advances were made by the 
society to the mortgagor bringing the total sum advanced up to 
£25,500. Except that in the case of the latter of these two deeds 
the net rate of interest was £5 128. 6d. per cent, per annum, 
reducible on punctual payment to £4 12s. 6d. per cent, the fur- 
ther advances were made on precisely the same terms as applied 
to the original advance. 

Default was ihade by the mortgagor in paying the half-yearly 
interest due on April 15, 1939, and all the interest that fell due 
after that date down to January 10, 1932. Such interest was ac- 
cordingly added to the principal money under the provisions of 
clause 5 (B) of the mortgaige deed of January 13, 1925, which pro- 
vision had been incorporated in the deeds of further charge. The 
amount so added to the principal was the net amount of the in- 
terest calculated at the lower rates mentioned in the deeds after de- 
ducting therefrom income-tax at the appropriate rate. The total 
amount so added to the principal sum of £25,000, calculated to 
January 10, 1932, was £2,378 19s. 

In the meantime, by deed dated October 14, 1929, the mort- 
gagor had created a second mortgage on the reversionary interest 
to secure a principal sum advanced by a second mortgagee and in- 
terest thereon as therein mentioned. 

By deed dated March 14, 1932, the society, in exercise of 
their power of sale as mortgagees, assigned the reversionary interest 
to a purchaser for the sum of £30,500. Of this sum it was agreed 
that £25,600 should remain on mortgage, with the result that, 
upon completion of the sale, a sum of over £ 6,000 representing 
the balance of the purchase-money with certain interest therieon 
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became payable by the parcbaser. It was not, however, paid to 
the society but to the respondents, Messrs. Lawrence, Graham & 
Co., as the society’s solicitors. The respondents thereupon paid 
the society the sum of £ 2,378 19s. and a further sum representing 
net interest accruing to the society but not yet added to capital, 
and after paying the costs of the sale paid the balance.of the money 
received from the purchaser to the second mortgagees. The sum 
representing net interest accruing under the society’s mortgage and 
not added to capital was less than the interest paid by the pur- 
chaser on his purchase-money, and this latter interest had been 
paid by the purchaser after deducting income tax thereon. More- 
over, as already stated the interest that had been added to the 
principal money due to the society was net interest only, that is 
is to say, the gross interest after deduction of tax. 

In these circumstances it would not at first sight appear that 
the society, and still less the society’s solicitors, could be assessed 
' to income tax in respect of any of the money received by the 
society out of the proceeds of sale of their mortgage security. An 
assessment was nevertheless made upon the solicitors for the year 
1931-1932, it being sought to justify such assessment under the 
provisions of rule 21 of the General Buies applicable to All Sche- 
dules of the Income Tax Act, 1918, amended by Section 26 of the 
Finance Act, 1927. 

That rule, so far as is material, is in these terms : “ (1) upon 
payment of any interest of money . . . charged with tax under 
Schedule D . . . not payable or not wholly payable out of profits 
or gains brought into charge, the person by or through whom any 
such payment is made shall deduct thereout a sum representing 
the amount of the tax thereon at the rate of tax in force at the 
time of the payment. 

“ (2) Where any such payment as aforesaid is made by or 
through any person, that person shall forthwith deliver to the 
Commissioners of Inland Bevenue, for the use of the Special Com- 
missioner, an account of the payment, or of so much thereof as 
is not made out of profits or gains brought into charge, and of the 
tax deducted out of the payment or out of that part thereof, and 
the Special Commissioners shall assess and charge the payment of 
which an account is so delivered on that person. 

“ (2-A) The Special Commissioners may, where any person 
has made default in delivering an account required by this Buie, 
or where they are not satisfied with the account so delivered, 
make an assessment according to the best of their judgment ” 
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It is not necessary for the purposes of this judgment to state 
the precise amount of the assessment or the way in which it was 
calculated ; for the calculation was complicated by the fact that 
credit was given for certain profits and gains of tl^e mortgagor 
that had been brought into charge and by the payment of interest 
on the purchase-money. But assuming, for the sake of simplicity 
that these complications did not esist, the contention on the part 
of the Crown can be stated as follows : when the sum of £ 2,378 
198. was paid to the society out of the purchase-money there was 
a payment of interest, within the meaning of rule 21, not payable 
out of profits or gains brought into charge ; the respondents were 
persons by or through whom such payment was made, and are 
therefore liable to be assessed in an amount arrived at by “ gros- 
sing ” the said sum. 

The respondents in due course appealed against the assessment 
and the appeal was allowed by the Special Commissioners. They 
held, purporting to follow a decision of this Court and two decisions 
of SiNOLBTON, J., to which we refer later, that the interest was, or 
must be deemed to have been, paid by the mortgagor at the res- 
pective dates when it was added to the capital out oif fresh advan- 
ces made to him by the society for that purpose and that, to this 
extent there was no payment of interest when the property was 
sold. They accordingly discharged the assessment. They were, 
however, of opinion, in case they were wrong in holding that the 
interest had been paid by the mortgagor-treating again the com- 
plications above referred to as non-existent — (1) that the society 
were paid the interest by the respondents out of the purchase- 
money ; (2) that the society received it under deduction of tax ; (8) 
that the respondents were the persons through whom the interest 
was paid to the society ; and (4) that the respondents having 
deducted tax from the interest were liable to account for the tax 
so deducted. 

The case was then taken by way of appeal to Lawbbnob, J., 
who affirmed the decision of the Commissioners that the interest 
had been paid by the mortgagor, holding himself bound by the 
three oases which the Commissioners had purported to follow. He 
expressed no opinion upon the liability of the respondents to as- 
sessment should it be held that the interest had not been paid by 
the mortgagor. 

iFrom that decision of Xiawbbnob, J., - an appeal has been 
taken to this Court and now falls to be decided. 
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For the purpose of our decision it becomes necessary, in the 
first place, to consider the oases on which the Oommissioners and 
Lawbbnob, J., relied. 

The first of these is Inland Revenue Oommissioners v. Solder. 
That was a case in which a company had been allowed an over- 
draft by its bankers, on which overdraft the bank were entitled to 
charge interest. In accordance with the usual practice of bankers 
the balance of principal and interest was struck at the end of each 
half-year and the aggregate sura was introduced as the first item 
in the subsequent half-yearly account, and interest calculated upon 
it. In other words the company was charged compound interest. 
In these circumstances this Court held that the bank must be re- 
garded as having made, each half-year, an advance to the customer 
of a capital sum equal in amount to the interest then falling due 
which sum had been applied by the customer in paying that inter- 
est. There had been no express agreement between the parties 
as to the charging of compound interest by the bank. The bank, 
in charging it, had merely followed the ordinary practice of bank- 
ers, and the customer had acquiesced in their doing so. But that 
practice of bankers is an old one dating back to long before the 
repeal of the usury laws, and could not, therefore, have been legal 
unless it was consistent with those laws. Now before the repeal 
of those laws a contract to allow the charging of compound inter- 
est was illegal. The legality of the practice of bankers was, how- 
ever, upheld by the Courts by treating the bank as making a 
fresh advance to its customer at the end of each year or half-year 
as the case might be. See, for example, Glanearty (Lord) v. Latou- 
che. There is nothing contrary to the usury laws in such an ar- 
rangement. See Bevan, Ex parte. It is plain that upon the 
repeal of those laws an agreement to pay compound interest be- 
came lawful. In Solder's Oase^ however, there was no agreement 
to pay it. The bank had merely pursued an old practice of bank- 
ers upon which an interpretation had been put by the Courts. The 
tact that this had been done at the time when the laws against 
usury were in force appeared to this Court to be immaterial. The 
practice continued after the repeal of those laws and the repeal 
could not affect the nature of the practice. 

But a stipulation in a mortgage deed for payment of com- 
pound interest stands upon a different footing. Before the repeal 
of the usury laws such a stipulation would have been illegal, ex- 
cept 'perhaps in the case of a -.mortgage of a reversionary interest, 
in which case there is some groundi for- thinking that even in those 
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days it wonld have been supported. (See Howard v. Harris, 1 
Vern., at p. 194). The qneStion whether since the repeal of the 
nsnry laws effect would be given to snob a stipulation in a mort< 
gage, not being one of a reversionary interest, has caused some 
difference of judioial opinion. The matter is elaborately discussed 
on Coots on Mortgages (7th edition, Vol. 1, pp. 139-143), but need 
not be discussed here, for, even if such a stipulation would still 
be ineffectual as between mortgagor and mortgagee if the former 
should choose to dispute it, the difficulty would not be got over by 
treating the stipulation as one that provided for fresh capital ad- 
vanoes being made by the mortgagee from time to time. The 
stipulation would not, by being so construed, become any the less 
objectionable. The oases relating to the practice of bankers in 
charging compound interest have not, therefore, any application 
to mortgage transactions. (See, too, Bufford v. Bishop, 5 Bues, 
at p. 858). 

It was, however, with mortgage transactions that Sm* 
GiiBiON, J., was concerned in the other two authorities upon which 
the Special Commissioners and Lawbbbob, 3., relied in tbe present 
case. These two authorities were Carnarvon (Earl) v. Inland 
Bevenue Commissioners and Marland v. Inland Bevenue Commis- 
sioners. In the first of them the mortgagor agreed to pay interest 
on a named day in each year and if was agreed that if such inter- 
est were not paid on the due date it should be deemed to be a new 
loan and should be capitalised and added to the principal sum and 
should thenceforth carry interest. As each instalment of interest 
fell due the net amount thereof, after deducting income-tax was 
added by the lenders to the principal sum in accordance with the 
agreement. A question subsequently arose between tbe borrower 
and the Grown as to whether he had paid the interest in each 
year so as to be entitled to deduct it in computing his income for 
the purpose of surtax. SiboIiBION, J., held that the interest bad 
been paid. He said (19 Tax Oas., at p. 465) : *' Under the loan 
agreement interest was payable. True, the interest was in fact 
capitalized. That was done as a result of the provision of the 
agreement as to what should happen if the interest was not paid 
on the due date. I find it difficult to draw a distinction between 
such a case and the method in which the account was kept by the 
bank in Holder's Case : and it seems to me that the same reason- 
ing applies as that of Bombs, L. J., which I have already cited 
aOO L,J.K.B., at p.*447; [1981] 2 K. B., at p. 100; 16 Tax Oas., 
at p.' 660) : *The company mnst be deemed to have paid each 
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half-year the accrning interest by means of an advance made for 
that purpose by the bank to the company It is true that that 
was a case as between banker and customer ; but I do not see 
why, under the agreement in the present case, the appellant should 
not be deemed to have paid the interest by reason of an advance 
made for that purpose by the insurance company.” 

It IS not material for the present purposes to consider whether 
or not the decision of the learned Judge can be supported upon 
other grounds. We are, however, for .the reasons already given, 
unable to agree with him that the decision in Holder's Case justi- 
fied hie conclusion. The question before him was purely one of 
the proper construction to be placed upon an express agreement 
between a mortgagor and his mortgagee. That agreement provid- 
ed in terms for the addition of interest to the capital sum as a new 
loan. We do not think that when that provision was carried into 
effect the mortgagor could properly be regarded as paying the in- 
terest out of the new loan. 

The facts in Marland's Case vrete slightly different. The 
principal sum and interest chargeable annually were secured on a 
policy of insurance, and the loan agreement provided that com- 
pound interest was to be charged on all interest remaining unpaid 
for more than one month. The borrower was not to be personally 
liable for the payment of either principal or interest, but the bor- 
rower could, if he thought fit, pay the interest within one month 
after it fell due. He did not on any occasion pay the interest within 
one month after it fell due, and in each case the net amount was 
added to the loan by the mortgagees and interest thereafter was 
charged upon it. The same question arose between the borrower 
and the Crown as had arisen in Lord Carnarvon's Case, and was 
again decided by Sibulbiob, J., in favour of the borrower upon the 
authority of Holder's Case. 

In our opinion that decision cannot be supported. In that 
case there was not even any provision for capitalisation of interest 
in the strict sense, but merely a provision for charging compound 
interest. There is not, in our judgment, any justification, either 
in principle or in authority, for treating the latter provision as one 
that involves a notional payment of the interest at each yearly or 
half-yearly rest as the case may be. 

In these circumstances .it is, in our opinion, impossible to treat 
the interest in the present case as having been paid by the mort- 
gagor half-yearly out of the sums advanced to him for the purpose 
by the society. 
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But this by no means disposes of the matter. It is stili neces- 
sary to esamine the transaotions between the parties for the pur- 
pose of seeing whether the respondents are persons by or through 
whom any payment of interest has been made within the meaning 
of rule 21 (2). 

Taming once more to the rule, it will be seen that it imposes 
on every such person an obligation to deduct out of the interest a 
sum representing' the tax thereon. It is plain that this does not 
necessitate the actual setting aside of cash to meet the tax. A de- 
duction in account is sufficient. If, instead of paying the full 
amount of the interest the debtor pays to his creditor the interest 
less the tax, he has fulfilled his obligation, even though the pay- 
ment exhausts his cash in hand or, if paid by cheque, leaves noth- 
ing standing to his credit at his bankers. So long as the net in- 
terest and no more reaches the hands of the creditors the Grown 
has no cause for complaint. Nor cun the Grown be concerned 
with the form in which the net interest reaches the hands of the 
creditor. The creditor may, if he thinks fit, agree to accept in full 
satisfaction of the net amount a bill or a bond or a chattel provid- 
ed that the money value of what he gets in exchange does not ex- 
ceed the net interest due. If this be so, a mortgagor and a mort- 
gagee may validly agree that, in the event of failure by a mortgagor 
to pay the net interest as it' falls due, the mortgagee will from 
time to time accept in full discharge of the mortgagor’s liability to 
pay it, a capital charge for a like amount upon the mortgage 
security. As and when each charge takes effect the tax will have 
been deducted within the meaning of the rule, for the capital charge 
merely takes the place of a payment by the mortgagor of the net 
amount and can never exceed that net amount in money value. 

In our judgment ^he arrangement that was made between the 
mortgagor and the society in the present case was of that nature. 
It is true that by the deeds of mortgage and further charge the 
mortgagor covenanted to pay the full rate interest. Bui whether 
such interest was payable out of profits and gains brought into 
charge or not, the mortgagor could not have been compelled by 
the mortgagee to pay more than the net amount. When, there- 
fore, it was provided by clause 5 (B) of the mortgage deed that if 
any interest should not be paid on any half-yearly day appointed 
for its payment, or within thirty days tlysreafter, the sum due in 
respect of the half-year’s interest so unpaid should be converted 
into and become principal money, the sum due most mean the net 
aoqioaat of the interest after deduction of tax. The thing that is 
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to be converted into principal money is the sum that could other- 
wise have been recovered from the mortgagor ; that is the net 
amount. In this connection it is to be noticed that it is not “ the 
interest ” that has to be converted into principal money but “ the 
sum due ”, a change of language that must have been intentional. 
In our opinion, in each half-year that net interest was added to 
the capital the mortgagor deducted the taz as required by rule 21 
and the society accepted the capital charge in full satisfaction of the 
interest after such deduction had been made. This being so, when 
the respondents paid to the society out of the purchase-money the 
sums that had been so added to the principal moneys secured they 
were paying a sum that had already suffered tax, and were under 
no liability to make any further deduction. It is plain that such a 
sum is not interest within the meaning of the rule. 

In these circumstances it is unnecessary to express any opi- 
nion upon the question whether, in view of the respondents’ posi- 
tion in the matter, they could in any case be properly described as 
persons by or through whom the interest had been paid. 

The appeal fails and must be dismissed with costs. 

Appeal dismissed. 

Solicitors : SolioUor of Inland Hevennu^ for the Appellants. 

Laiorence, Qraham and Oo., for the Bespondents. 


[In the Kino’s Bbnoh Division]. 

TRUSTEES OP WBRNHEE’S CHARITABLE TRUST 

c. 

COMMISSIONERS OP INLAND REVENUE. 
Lawbbnob, J. 

March 18, 19, 1937 

ChabitabIiB Phbposbs — Rbobbation Obounb fob Bmplot- 
BBSOF A Company — Whbthbb Chabitablb Pubposb — Bxbmp* 
XION — BbNBFIX XO SbOXION of XHB PuBIiIO, Mbanino of. 
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A company which employed about 1,400 persons conveyed a eer- 
tain area of land to the National Playing Fields Association to he 
held in trust as a playing field and recreation ground for the bene- 
fit of the company's employees. During the year 1938, the Appel- 
lant Trust, which had been admittedly founded for charitable pur- 
poses spent a considerable sum in pvMing up a pavilion and tennis 
courts on the land and claimed that the sum so spent by it was speni 
for ' charitable purposes' and was therefore exempt from tax : Heidi 
thcd as the money in question was spent not for the benefit of a recre- 
ation ground for the public at large but only for the employees of a 
parHoular company, it was not expended for charitable purposes only. 

There is a valid distinction for this purpose between a parti- 
cular se<dion of the public at large which arises from their residence 
in a particular locality and a particular section of individuals 
which is created by a selection of a public company. 

Gases referred to : 

Obbisiohuboh (38 Ch. D. 520). 

Dbumhobb Ashwobih V. Dbummond In re [1914] (2 Ob. 90). 

(3-000, In re [1905] (2 Gh. 60), 

Goodman v. Matob oh SaiiIASH (7 App. Gas. 638). 

Haddbn, In re [1932] (1 Oh. 133). 

Gbay, Todd v. Taydob In re [1925] (Gh. 862). 

Mbddody, Bbandwood V, Hadbn In re [1918] (1 Gh. 228). 

Mr. O.B. B. Bomer, appeared as Gonnsel for the Appollauts. 

The Attorney General (Sir Donald Somervell, K. 0.) and Mt, 
Beginald P. Hills for the Crown. 

JUDGMENT. 

Lawbbnob, J. — In this ease certain land at Luton was con* 
▼eyed to the l^tional Playing Fields Association as trustees, to 
be held for the benefit in the first instance of the employees of the 
Electrolux Company, Limited, as a recreation field. During 1938 
sums of money were expended by the appellants to provide equip- 
ment for recreational purposes on this land. The question I have 
to decide is whether those sums ate liable to income-tax, or are 
exempt as being sums expended for charitable purposes only under 
Section 37 (1) (b) of the Income-tax Act, 1918. The Commis- 
sioners have held that the purposes are not charitable, and I 
am in agreement with them. 

It has been argued on behalf of the Appellants that the re- 
ereation ground of a public company like Eleotrolnx, Limited, is 
a public purpose, a pus|N)te for the good of the comuMamiUyi, oia the 
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ground that indnstry and what may be called the industrial army 
are just as important to the commnnity at large as the military 
army. Beliance is placed npon the welbknown cases as to charit- 
able trusts of In re Oood, (1906) 2 Oh. 60, where it was held that 
money bequeathed to help in providing a library for a particular 
regiment in the Army, tending as it did to the efficiency of the 
Army, was charitable, as being a trust or gift for the benefit of the 
community at large. Similarly in the case of In re Gray, Todd v. 
Taylor a gift for the support of the Garabiniers was held to be a 
good charitable gift, on the ground that it benefited the public by 
benefiting the Army. Beliance was also placed npon In re Hadden 
which was a case where money was bequeathed for recreation. 
That was held to be a good charitable trust, for the ground that 
recreation is good for the public, tending as it does to develop the 
health of the public. 

Secondly, it was argued for the Appellants that the money in 
this case has been expended for the benefit of a particular section 
of the public. Beliance was placed npon Ctoodmwn v. Mayor of 
Saltaah 7 App. Oas. 633 and the passages at page 642 and page 660 
— ^that was a case of freemen of a particular area who were entitl- 
ed, under a supposed grant, to an oyster fishery during certain 
months of the year — and npon the Ohristohureh ease which followed 
the SaUash case, and which dealt with a trust for the benefit of 
free cottagers in the neighbourhood of Christchurch ; and lastly, on 
this head, upon the case of In re Mellody, Brandtoood v. Hadden 
where a gift was upheld as a charitable trust for the benefit of the 
school children of a place called Turton. 

On the other hand, the Attorney-Gleneral contends that the 
case is really on all fours with In re Drummond. That was a case 
where money was bequeathed for the purpose of contributing to 
the holiday expenses of work people employed in the spinning 
department of a certain company in such manner as the majoriity 
of the directors in their discretion thought fit. That was held by 
Evb, J., not to be a good charitable trust. 

In my judgment this case falls to be decided in this Court in 
accordance with the judgment of Evb, J., in In re Drummond, the 
facts being in- my opinion indistinguishable. It is perfectly true, 
of bourse, that the physical recreation of the public, and of any 
particular section of the public, does confer some benefit upon the 
community. In the case of In re Hadden, where the trust had 
been for the provision of a recreation ground for the public, it was 
held to be a oharitable trost. But in Drummond's case, and in the 
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present ease, the money in question is to be expended, and has 
been expended, not for the purpose of providing or equipping a 
recreation ground for the public at large, but only for the em- 
ployees of Electrolux, Limited. The ground upon which In rt 
Good and Jn re Gray, Todd v. Taylor were decided, in my opinion, 
was that the Army was of such importance to the public that any 
money which was expended for the benefit of the Army was ex- 
pended in the interests of the community. But that does not ap- 
ply to the present case, and I think the case of In re Drummond is 
a clear authority that that principle cannot be extended to what 
has been called the industrial army. If it could be so extended, I 
am unable to see how it could be limited in any way. It would, 
it seems to me, be equally true to say that it was in the interests 
of the public at large that the physical recreation of any indivi- 
duals should be promoted, as that the physical recreation of em- 
ployees of a particular company should be promoted.: 

On the second head of Mr. Bomer’s argument that the em- 
ployees of Electrolux, Limited, are a particular section of the pub- 
lic, and that anything done for the benefit of that particular section 
is a good charity, there seems to me to be a valid distinction bet- 
ween a particular section of the public at large which arises from 
their residence in a particular locality, and a particular section of 
individuals which is created by a selection of a public company , 
The employees of a public company seem to me to be in a different 
position altogether from the freemen of a particular locality or the 
cottages of a particular locality, or the school children of a 
particular locality. I think, therefore, that the principles of Good, 
mm V. Mayor of SaUath and the Ohristohureh ease and In re Mel’ 
hdy are inapplicable to the present case. I therefore hold, in 
accordance with the ruling of the Commissioners, that the money 
expended in this case was not expended for charitable purposes 
only. 

The appeal must be dismissed with costs. 

Appeal dismissed. 

Solicitors: Devonshire, Wreford-Brown d Co.', Soliciior of 
Inland Bevenue. 
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NAEATANAN CHETTIAE 

V. 

COMMISSIONER OF INCOME-TAX, MADRAS. 

Sib Lionel Lbaoh, C. J., Madhavan Naib 
and Yabadaoeabiab, JJ. 

October 26, 1988. 

Fobbiqn Pbofits — Monby-Lbnding Business — Fobbign 
Bbanohbs— Ebmiitanob to Bbitish India — Assbssability — 
Pbopits in one Bbanch and Loss in Anothbb — Whbthbb 
Assbssbb Entitled to Have Loss Sbt-opp Against Pbopits — 
Indian Inoomb-tax Act (XI op 1922), Sac. 4 (2), 

Where an assessee carries on two money-lending businesses 
outside British India in close proximity both being his sole busi- 
nesses having current transactions and controlled by him and 
where one of the two businesses has suffered loss and the other has 
profits and the assessee has received remittances from both, in 
determining whether the remittances so received are his income, 
profits and gains under Sec. 4 {8) of the Indian Income-tax Act 
the results of both the businesses should be considered together and 
the assessee is entitled to set off his loss in one business against 
the profits of the other business to arrive at the resultant profit 
available for remittance to be taxed. 

Lbaoh, C.J. — The decisions on the question whether a parti- 
cular remittance represents profits or capital will turn on the 
particular facts of each case, but there can be no question of a re- 
mittance representing profits when no profits have been earned 
taking the business abroad as a whole. 

Case stated by the Commissioner of Income-tax, Madras, 
under Sec. 66 (8) of the Indian Income-tax Act (0. P. No. 118 of 
1937) in pursuance^ of an order of the High Court dated 18th 
October, 1937 in the matter of the assessment of S. N. Narayanan 
Chettiar of Karaikudi for the Assessment year 1986-86. 

CASE. 

“ As directed by the High Court in the above order, I have 
the honour to refer the following case for the decision of the 
Hon’ble Judges of the High Court under Sec. 66 (3) of the Indian 
Income-tax Act, XI of 1922 (hereinafter referred to as the Act). 

2, The reference arises out of the assessment of S. N. Nara- 
yanan Chettiyar (hereinafter referred to as the assessee) for the tax 
1—90 
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year 1936-36 on the income of the Tamil year Bhava ended 13th 
April 1935. 

3. The asseesee is the manager of a Hindn undivided family 
residing at Karaikudi within the jurisdiction of the Income-tax 
Officer, Karaikudi I Circle, and deriving income from property 
and money-lending business at Karaikudi (headquarters) in 
British India and at Ipoh and Telukanson outside British India. 
Both of these last-mentioned places are situated in the Federated 
Malay States at a distance of 60 miles from each other. The asses- 
see is also a partner on behalf of the family in a firm at Kualalum- 
pur and in another at Sitiawan (in the Federated Malay States). 

4. For the tax year 1936-36 the assessee was assessed on a 
total income of Bs. 20,615 which included a sum of Bs. 20,000 re- 
presenting remittances of profit from Telukanson. It was found 
that during the year Bhava (1934-36) the business at Telukanson 
had made a profit of 16,047 dollars and that at Ipoh had stiffered a 
loss of 6,698 dollars. There were remittances amounting to 
12,864,50 dollars (Bs. 20,000) from Telukanson and 1,964.48 dol- 
lars from Ipoh to British India. In view of the absence of profits 
at Ipoh, the Income-tax Officer did not include the amount re- 
ceived from that place in the assessment. He, however, held that 
the remittances from Telukanson were liable to be taxed as they 
had evidently been made out of profits derived at that place. The 
assessee contended that in calculating the profits available atTelu- 
kanson the losses of Ipoh should be taken into account as both 
the businesses were branches of the business at headquarters and 
there were current transactions between the two branches. It is 
true that there were current transactions in the course of business 
between Ipoh and Telukanson and that Ipoh always remained a 
debtor to Telukanson. There was, however, no evidence to show 
that these businesses were interdependent on each other or that 
one was a branch of the other. On the contrary, such evidence as 
there was indicated that the businesses at Telukanson and Ipoh 
were independent of each other. It was found that each was in 
charge of a different agent who acted independently of the other 
and whose bonus was determined solely with reference to the 
results of the respective businesses managed by him, that the two 
agencies were closed on different dates and for different periods 
and that the profits or losses of either business were not incor- 
porated in the accounts of the other. On these facts and in the 
absence of any evidence to the contrary the Income-tax Officer 
concluded that the two businesses were entirely separate, that the 
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profits or losses of each should he considered separately and that 
the losses of Ipoh could not be set off against the profits of Teln- 
kanson. He also found that there were sufficient profits at Telu- 
kanson to cover the remittances of 12,864 dollars (Bs. 20,000) in 
the year, and accordingly treating them as remittances of profits 
included them in the assessment. 

6. On appeal the Assistant Commissioner accepted the In- 
come-tax Officer’s findings and confirmed the assessment. The 
assesses then required my predecessor to state a case to the High 
Court under Sec. 66 (2) of the Act, which he declined to do on 
the ground that no question of law arose. Copies of the orders 
of the Income-tax Officer, the Assistant Commissioner and my 
predecessor are filed, marked Exhibits A, B & C respectively. 

6. The assessee thereafter moved the High Court under Sec- 
tion 66 (3) of the Act and the High Court has by its order dated 
13th October 1937 directed me to state a case and refer the fol- 
lowing question, which I accordingly refer, for the decision of 
the Hon’ble Judges of the High Court : — 

" Where an assessee carries on two money-lending busi- 
nesses outside British India in close proximity, both being hie 
sole businesses having current transactions and controlled by him 
and where one of the two businesses has suffered loss and the 
other has profits and the assessee has received remittances from 
both, in determining whether the remittances so received are his 
income, profits and gains under Bee. 4 (2) of the Indian Income-tax 
Act XI of 1922, should not the results of both the businesses be 
considered together and is not the assesses entitled to set off his 
loss in one business against the profits of the other business to 
arrive at the resultant profit available for remittance to be 
taxed”? 

7. Before giving my opinion I beg leave to summarise below 
the facts foxmd in this case. 

(i) The businesses at Telukanson & Ipoh belong solely to the 
assesses and are distinct from and independent of each other and 
are situated at places which are about 60 miles apart. 

(ii) The business at Telukanson made a profit of 16,047 dol- 
lars during the ” previous year ” Bhwva (1934-36). 

(iii) There were remittances of Bs. 20,000 (12,854.60 dol- 
lars from Telukanson to British India which the Income-tax Offi- 
cer assessed as remittances of profits and which are the subject 
matter of this reference. 

(iv) The business at Ipoh suffered a loss of 6,698 dollars dur- 
ing the previous year Bhava (1934-36). 
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(v) There was a remittance of 1,964.48 dollars from the 
Ipoh business to British India which the Income-tax Officer did 
not assess on the ground that the business had suffered a loss. 

(vi) The assessee was a partner in two other foreign busi- 
nesses, one at Sitiawan and the other at Sulalampur. There 
were no remittances from these two businesses to the assessee in 
British India during the year. The result of the working of these 
two businesses was not ascertained by the Income-tax Officer as 
there were no remittances. According to profit and loss ac- 
counts filed by the assessee in respect of the Sitiawan concern for 
the years 1931-32 to 1934-36 the profits there amounted to more 
than 12,000 dollars the profits for 1934-36 being 3,911.98 dollars. 

(vii) There were current dealings between Telukanson and 
Ipoh. During the year of account Bhava (1984-36), the result of 
which year’s working alone has been taken into consideration in 
this assessment Telukanson had sent sums amounting to 4,836 
dollars to Ipoh and Ipoh had sent 6,069 dollars to Telukanson in 
the course of business. 

8. From the question as it is worded it would seem as though 
the remittances received in British IndisS from both Ipoh and 
Telukanson have been assessed. This is not correct so far as the 
assessment out of which this reference arises is concerned. The 
Ipoh remittances I may say have recently been taxed in pursu- 
ance of assessment proceedings started by the Income-tax Officer 
under Sec. 34, but that is a separate matter having no bearing on 
the point at issue in this reference and is therefore one with 
which the Court is at present not concerned. In the assessment 
now under consideration, as I have pointed out already, the re- 
mittances from Ipoh has been ignored by the Income-tax Officer 
as there were no profits there. That assessment is confined to the 
remittances from Telukanson only where there were profits. 

9. Having cleared this point, I must proceed to state that 
there is nothing in the provisions of the Act to warrant the view 
that in determining the amount of profits available for remittance 
to British India at one foreign concern regard should be had to 
the loss suffered by another independent foreign concern, so that 
the loss in the latter should be set off against the profit in the for- 
mer. Ipoh being an independent business, its loss does not as a 
matter of accountancy or practice fall to be deducted from the 
Telukanson profit in the preparation of the profit and loss account 
of the latter concern. The only grounds therefore on which any 
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claim to deduct the Ipoh loss can possibly be based are (1) that it 
is a loss which mnst be set off tinder the provision of Section 24 
(1) of the Act or (2) that part of the Telnkanson profit was in fact 
sent to Ipoh to make good the loss at that place, thns reducing 
the quantum of profit available at Telnkanson for remittance to 
British India, or (3) that as a matter of law in deciding how much 
of any sums remitted from abroad came out of profits available 
for remittance a comparison should be made with the profits and 
losses of all the foreign concerns taken together irrespective of 
whether the remittances came from out of the funds of one or 
more or all of the foreign concerns. 

10. If Ipoh were in British India there would be no diffi- 
culty at all in the application of Section 24 (1) to the loss. That 
loss would be one accruing or arising in British India and would 
automatically come into the computation of the assessee’s total 
income. But Ipoh is not in British India. It is a foreign con- 
cern. The question therefore arises whether that fact makes any 
difference. The assessment of the foreign profits of a person resi- 
dent in British India is governed by Section 4 (2) of the Act which 
lays down that income, profits and gains accruing or arising with- 
out British India to a person residing in British India shall, if 
they are received in or brought into British India, be deemed to 
have accrued or arisen in British India and to be income, profits 
and gains of the year in which they are so received or brought. 
Thus the profits of a foreign business do not begin to attract lia- 
bility to tax unless and until they are received in or brought into 
British India. Now how does the Act apply to a loss in a foreign 
concern ? The main part of Section 4 (1) of the Act, I submit, 
does not apply as the loss obviously does not accrue or arise in 
British India nor can it be said to be received in British India. 
Gan it be said to be dsemsd to accrue or arise or be received in 
British India under the provisions of Section 4 (2)? Here again 
I submit that it cannot. In my humble opinion therefore a loss 
in a foreign concern cannot be regarded as a loss falling to be 
dealt with under Section 4 (1) or Section 4 (2) read with Sec- 
tion 24 (1) in the computation of a person’s total income for as- 
sessment to income-tax. If a foreign loss were to be allowed to be 
set off under Section 24 (1) then every such loss would be allow- 
able even when there may be no remittances from abroad at all. 
Such a state of affairs is surely not contemplated by the provisions 
of the Act already referred to and as a matter of fact no person has 
to my knowledge ever seriously made such a preposterous claim. 
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11. I now turn to the alternative ground on whioh the 
claim to deduct the Ipoh lose can be based. It ie possible in the 
circumstances stated towards the end of paragraph 9 above for a 
loss in one foreign concern to affect the amount of profit avail- 
able for remittance in another foreign concern. But this has not 
happened in the present case. On the evidence of the accounts 
there was a profit of 16,047 dollars, at Telukanson. The amount 
remitted was less than this, i.e., 12,854 dollars (or Bs. 20,000 in 
Indian currency). The question is how much of the remittance 
was profit. The answer to this depends on how much profit was 
available for remittance at Telukanson. If the assessee could 
have shown that any part of the above profit had been drawn up- 
on to meet losses incurred at Ipoh then it might have been pos- 
sible to hold that the amount of profit available at Telukanson 
had been reduced jpro tanio. But there is nothing to show that 
this had been done. There were no doubt current dealings bet- 
ween Ipoh and Telukanson. But there is nothing in the course 
of those dealings to indicate that any part of the profit at Telu- 
kanson had been utilised for meeting the losses at Ipoh. On the 
contrary, the probabilities are that the Ipoh concern did not even 
stand in need of any such help from Telukanson, as, in spite of 
the loss incurred, Ipoh sent to Telukanson a larger amount than it 
received from Telukanson in the year, and it was also found pos- 
sible to remit 1,954.48 dollars from Ipoh to British India. In the 
circumstances there can be no question of setting off the whole or 
any part of the Ipoh losses against the Telukanson profits to deter- 
mine the amount of Telukanson profits available for remittance. 

12. If the third ground set out at the end of paragraph 9 
above, were to be accepted as good law, it would amount to setting 
up the theory that in the computation of the quantum of foreign 
profits available for remittance there should be an aggregation of 
the profits and losses of all the separate foreign businesses in 
which a person is concerned either as owner or as partner. In 
this case for example the Income-tax Officer would have been jus- 
tified in including the profits of the businesses at Sitiawan and 
Knlalampnr in the computation of the amount available for remit- 
tance and setting off against it the losses incurred at Ipoh. This 
is certainly not what the assessee wants and it is clear that he has 
not based his claim on this ground. In any easel submit that the 
law does not permit of either the aggregation of profits or the set- 
ting off of the losses of different foreign businesses when they are in- 
dependent concerns without any close connection with each other. 
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13. For the reasons set out above 1 request that the Court 
will be pleased to answer the question propounded in the negative, 

B. Kesava Aiyangar, for the Assessee. 

M. Patanjali Sastri, for the Commissioner. 

JUDGMENT 

Leaoh, C. J.— The assessee in this case is a Nattukotai Chet- 
tiar. He carries on a money-lending business at Saraikudi in 
the Madras Presidency and at Ipoh and Telukanson in the Fede- 
rated Malay States. Ipoh and Telukanson lie some fifty miles 
distant apart. Dnring the year 1934*35 the business at Telu- 
kanson showed a profit of 16,047 dollars but that at Ipoh showed 
a loss of 6,598 dollars. In respect of the year 1936-36 the as- 
sessee was assessed on a total income of Bs. 20,515 which includ- 
ed a sum of Bs. 20,000 remitted to Baraikudi from Telukanson. 
The Income-tax Officer treated this as a remittance of profits of 
a foreign business. In addition to the Bs. 20,000 remitted from 
Telukanson a sum of 1,954.48 dollars was remitted from Ipoh. 
In view of the absence of profits at Ipoh the Income tax Officer 
did not include the 1,964.48 dollars in the assessment. The as- 
sessee contended that the sum of Bs. 20,000 remitted from Telu- 
kanson should not be treated wholly as profits. He said that the 
proper method of calculating the profits of his business abroad 
was to deduct the loss suffered at Ipoh from the profits made at 
Telukanson. As the assessee had an agent at each of the two 
towns and the two branches worked independently of each other 
the Income-tax Officer held that the profits and losses of the two 
branches should be considered separately, and consequently re- 
fused to allow the loss at Ipoh to be set off against the profits at 
Telukanson. The Assistant Commissioner of Income-tax agreed 
with the Income-tax Officer when the matter was before him on 
appeal, and the Commissioner of Income-tax refused to state a 
case to this Court under Section 66 (2) of the Income-tax Act, on 
the ground that no question of taw arose. This Court, however , 
considered that a question of law did arise and directed the Com- 
missioner to refer to us the following question : — 

Where an assessee carries on two money-lending busi- 
nesses outside British India in close proximity, both being his sole 
businesses having current transactions and controlled by him and 
where one of the two businesses has suffered loss and the other 
has profit and the assessee has received remittances from both, in 
determining whether the remittances so received are hie income. 
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profits and gains under Section 4 (2) of the Indian Income tax 
Act XI of 1922, should not the results of both the businesses be 
considered together and is not the assessee entitled to set off his 
loss in one business against the profits of the other business to 
arrive at the resultant profit available for remittance to be 
taxed ? ” 

In. our opinion this reference must be answered in the affir- 
mative. Section 4 (2) of the Act allows the Income-tax Officer 
to assess to income-tax income, profits and gains arising out of 
British India, but in deciding whether sums which are brought 
in from a business abroad are income, profits or gains, he must 
have regard to the business as a whole. When a person carries 
on the same kind of business in two places abroad, in order to 
ascertain whether he has made a profit the result of the working 
of the two branches must be considered. If at one branch he 
makes a profit and at the other a loss the profit in his business can 
only be the gain made at one branch lees the loss suffered at the 
other branch. So far as this case is concerned we know that at 
one of the branches a profit was made and at the other place a 
lose was suffered. When the loss in one case is set off against the 
profit in the other it is clear that the assessee did not make a pro- 
fit of Es. 20,000. His profits at Telukanson stated in dollars were 
16,047 dollars and his loss at Ipoh amounted to 6,698 dollars. 
The profit was therefore 9,449 dollars. It was only to this ex- 
tent that the Income-tax Officer could hold that the remittance 
was out of profits. The decision on the question whether a parti- 
cular remittance represents profits or capital will turn on the 
particular facts of each case, but there can be no question of a 
remittance representing profits when no profits have been earned 
taking the business abroad as a whole. 

The reference having been answered in favour of the assessee 
there will be an order for costs in his favour. These we fix at 
Es. 250. His deposit will also be refunded. 

Reference ansmred in favour of the assessee. 
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CHIDAMBARAM CHBTTIAR, M. S. S. & ANOTHER 

». 

COMMISSIONER OF INCOME-TAX, MADRAS. 

Sib LiobbIi Lbaoh, C. J., Mabhavan Naib, J., and 
Vaba-baohabiab, J. 

November 1, 1938. 

Fobbiob Pbofiis — Rbmittahob to Bbixish India — Com- 
PoiAiioB OF Pbofixs Availabdb FOB Rbmiitanob — Pbofits 

RbOBIVBD IB IEB SeAPB OF LaBDS — WeBXEBB to be EzOIiOOBD 
— Indian Inoomb-xax Aox (XI of 1922), Sec. 4 (2). 

During the year 1988-84 the assessees who were partners in a 
firm in Ipoh in the Federated Malay States remitted from Ipoh to 
British India moneys amounting in the aggregate to Bs. 99fi79. 
The total profits of the Ipoh firm for the years 1980-81 to 1988-84 
amounted to lfi7,806 dollars and the assessees' share therein was 
1,19,647 dollars. But a sum of 74,760 dollars of the profits of 
the firm represented interest received not in cash but by taking 
over lands from the debtors, and the assessees contended that in 
determining whether the remittance to British India was out of 
profits, this sum must be excluded as it represented immovable 
properties and was not in a remittable form : Held, on a reference 
by the Commissioner, that the sum of 74,760 dollars should not be 
excluded from the amount of profits of the firm in computing the 
profits availabe for remittance. The withdrawals from the firm 
must be treated as withdrawal of profits, and the immovable pro- 
perties representing profits must be deemed to have been turned 
into capital assets. 

Scottish Provident Institution v. Allan [1908] (4 Tax Cas. 
691 ; 1908 A.G, 189) applied. 

Case stated by the Commiasionex of Income-tax, Madras, 
under Sec. 66 (3) of the Indian Inoome4iax Act in pnrsaanoe of 
an order of the High Court dated October 28, 1937, in the matter 
of the assessment of an undivided Hindu family for the year 
1934-36— (0. P. No. 176 of 1937). 

CASE. 

In the above order, the High Court has directed me to refer 
to it a question of law arising out of the assessment of the Hindu 

1—91 
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nndivicled family of M.S.S. Cbidambaram Chettiar and Meyyappa 
Obettiar of Earaikadi for the year 1984*36. 

2. The family resides at Earaikndi within the jurisdiction 
of the Income-tax .Officer, Earaikndi I Circle, and carries on 
money-lending business at Earaikndi (headquarters) and Ban- 
goon (which in the relevant years was within British India) and 
at Saigon outside British India. It is a partner with a ^ share in 
the M.S.M.S. firm, Singapore, with 16 out of 21 shares in the 
M.S.S. firm, Ipoh, and with 19 out of 30 shares in the S.M.C.T. 
firm, Eangyidaung in Burma. It also derives income from 
property and dividends. 

3. For the year 1934-35, the Income-tax Officer, Earaikndi 


I Circle, assessed the family on a total income 

of Bs. 98,614. On 

appeal the Assistant Commissioner reduced it toBs. 97,574. The 
following are the details of this figure: — 

Loss. Pbopit. 

Bs. Bs. 

I. Property. 

11. Business. 

6,682 

{a) Headquarters (sole business) 

787 

•(5) Bangoon do. 

(c) Bemittance from M. S. S. 

4,401 

Saigon (sole business) ... 
(d) Share in S. M. G. T. Eangyi- 

6,166 

daung (partnership concern), 
(e) Bemittance from M.S.S. Singa- 

12,146 

pore (partnership concern) . 
(/) Bemittances from M. S. S. 

4,612 

Ipoh (partnership concern) . 
III. Otebb Soubobs. 

99,279 

Dividends. 

270 


17,334 1,16,008 


Profit Bs. 1,15,008 

Loss ... „ 17,434 

Total income Bs. 97,674 


The present reference is concerned with the sum of 
Bs. 99,279 being the remittances from M.S.S. firm, Ipoh — item 
II (f) above. The facts relating to this item are given below. 
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4. The accounts of the Ipoh firm showed that during the 
“ previous year (Tamil year Srimuka ended 12-4-34) it remitted 
a total sum of dollars 64,100 or Es. 99,279 to the assessee in Bri- 
tish India. The remittances were debited to the assessee’s Ban- 
goon business as shown below : — 

12-6-33 By Mercantile Bank draft Dollars 20,010*20 

17-8-33 „ ., 12,964*18 

do. do. for money sent to Oorkadai 3,243*45 

25-10-33 By adjustment from Karaikudi M. P. L. at 

Oorkadai 1,935*48 

2-2-34 By telegraphic transfer to Mercantile Bank 6,009*20 
21-3-34 By Mercantile Bank draft 20,007*64 


Total Dollars 64,160*01 


The total profits of she Ipoh firm for the 4 years 1930-31 to 
1933-34 amounted to dollars 1,27,806. Of this, the assessees’ 
share was dollars 1,19,647. The is no dispute as regards the 
correctness of these figures or of the amount of the remittances. 
The point of difiecence between the assessee and the department 
is in respect of the quantum of profits available for remittance. 
In working out the profits of the firm, a sum of dollars 
74,570 representing interest realised in the discharge of loans 
by lands being taken over from the debtors was included as 
income received. The assessee contended before the Income- 
tax Officer that this sum must be excluded from the profits 
for the purposes of computing the amount available for re- 
mittance as the interest was realised in the shape of lands 
and was therefore not in a remittable form. The Income-tax 
Officer overruled the contention for the following reasons : 

(1) The Act has not laid down a distinct method of com- 
putation of profits for the purposes of the application of Sec- 
tion 4 (2) of the Act. The ’ method prescribed under Secs. 10 
and 13 should be followed for determining the profits avail- 
able for remittance. 

(2) The interest realised in the shape of lands is not by 
itself profit. It is only a gross receipt and is only one of 
the several items that are taken into account in the profit 
and loss statement for ascertaining the net profit or loss. It 
does not retain its original character in the net proJiU of the 
firm available for distribution amongst the partners. 
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(8) The total income receipts in the 4 years amonnted to dol- 
lors 2,75,152 of which the interest realised in the shape of lands 
and by inclnsion in renewed promissory notes amonnted to dol- 
lars 97,288. Even if this is left out of account there were actual 
receipts in cash far in excess of the remittances (dollars 64,160). 

(4) The expenses should be regarded as a charge on the 
whole gross receipts including the interest included in renewed 
promissory notes and realised in the shape of lands. 

5. The Assistant Commissioner agreed with the Income- 
tax Officer and held that the properties taken over from the debtors 
should be regarded as having been purchased out of other funds 
of the business as it was a mere matter of adjustment in the 
books. He took up this position because the remittances had 
been sent out of the cash in the business. He also observed that 
the capital of the business to the extent of the value of the im- 
movable properties taken over from the debtors in lieu of in- 
terest should be regarded as having been represented by the im- 
movable properties and that a like amount of interest or profits 
should be regarded as being available for remittance and as 
having been remitted. 

6. The assessee then filed an application under Sec. 60 (2) 
before my predecessor raising various questions arising out of 
the assessment. My predecessor declined to state a case to the 
High Court on the ground that no question of law arose. Ex- 
tracts from the orders of the Income-tax Officer, the Assistant 
Commissioner and my predecessor are filed marked Exhibits A, 
B and 0 respectively. The assessee thereupon moved the High 
Court under Bee. 66 (3) and the High Court has by its order 
dated 28th October 1937 directed me to state a case and refer the 
following question which 1 accordingly refer for the decision of 
the Hon’ble Judges of the High Court : 

“ The total profits of the assessee for the years 1930-31 to 
1933-84 having been found to be dollars 1,19,649, of which dol- 
lars 74,570 represents immovable properties taken over by the 
assessees from their debtors, should the Income-tax Officer in 
computing the profits available for remittance from the Ipoh 
firm have excluded the sum of dollars 74,570 

7. Before giving my opinion 1 should like to point out a 
slight error in the wording of the question. The sum of dollars 
1,19,647 is the assessee’s share of the profits of the Ipoh firm, 
whereas the sum of dollars 74,570 is the total amount of interest 
realised by the Jirm of which the assessee’s share is only 5/7 or 
dollars 63,264. 
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8. The question as to the qaantniiQ of profits available in a 
remittable form loses mnoh of its force when it is remembered 
that the assessee is only a partner in the Ipoh firm and that he 
is entitled to get his share of profits from the firm, no matter how 
the firm decides to raise the necessary fnnds. The firm may pay 
the partner’s share of profits ont of any fnnds available with it. 
He is not directly concerned with the manner in which the fnnds 
from which his share of profit is paid are found. The character 
of the money received by the partner towards his profits will 
not be affected by the character of the source from which 
the firm found the wherewithal to pay it. The receipt by a part- 
ner of his share of profits from the firm is analogous to the re- 
ceipt of dividend by a share-holder from a Company. So long 
as there is a surplus in its revenue account a Company may pay 
dividends to its share-holders out of any fnnds available with 
it. Such dividend will be regarded as paid out of the profit 
of the Company irrespective of the source from which the Com* 
pany pays it. 

9. Apart from this, the argument that an amount remitted 
can be regarded as profit only if an equivalent amount of profit is 
available in cash is not at all sound. In actual business experience 
such a thing will be found impracticable. No business concern 
can afford to keep its profits always available in cash. Profits 
will for the most part be represented by some assets of the busi- 
ness other than cash. In a trading concern, the bulk of its pro- 
fits may be in the shape of stock ; all the same there would be 
profits. The fact that the assets representing the profits have not 
been turned into cash will not prevent a Company from distribut- 
ing dividends. In ordinary commercial concerns the profits avail- 
able for distribution are represented by the amount which stands 
to the credit of the business in its Profit and Loss^account. Gener- 
ally speaking they are measured by the eKcess of receipts over 
the expenses shown in the Bevenue account. Where it is provided 
in the Articles of Association of a Company that the profits aris- 
ing out of the business may be divided, such sum as represents 
the credit balance of the revenue account can be distributed as 
profits out of any funis available with the Company. 

10. In the present case certain lands were acquired in the 
course of the business. These lands may form part of the stock- 
in-trade of the business if the assessee holds them merely for pur- 
poses of re-sale, or they may become capital assets if there is no 
intention to sell. As stock in-trade these lands cannot be regarded 
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in any manner different from any other form of stock-in-trade so 
as to affect the availability of profits for distribution. If on 
the other hand they are to be treated as capital assets the proper 
way to regard the transactions involving the acquisition of these 
lands is to hold that, as capital assets were acquired the expendi- 
ture incurred thereon must have come out of capital rather than 
out of profit. In my humble opinion therefore the Income-tax 
Officer was right when he said that interest realised in the shape 
of lands taken over from the debtors could not be regarded as 
profit sunk in land. 

11. 1 have already stated that the profit of a concern repre- 
sents the excess of receipts over expenses. An examination of a 
Profit and Loss account will show that interest is an item, per- 
haps one of the several items, of gross receipts on the credit side 
of the account. Out of this the several expenses shown on the 
debit side have to be met. The net profits as shown by the Pro- 
fit and Loss account cannot therefore be said to comprise the 
whole interest as such. The assessee’s share of profits, vix., dol- 
lars 1,19,647 is net profit. The sum of dollars 6,32,64 referred to 
in paragraph 7 above is gross profit and not net profit. The two 
figures are therefore not comparable. To make them so, the pro- 
portionate expenditure incurred in earning the gross profit of 
dollars 63,264 should be deducted- 

12. The assessee had also objected before the Income-tax 
Officer and the Assistant Commissioner to the inclusion of the 
interest included in renewed promissory notes in the computation 
of the available profits and the Assistant Commissioner allowed 
the contention. Although no question arises in the present re- 
ference in regard to this matter I think 1 should state here that 
I consider that the Assistant Oommissioner was wrong in allow- 
ing it. Such interest is undoubtedly an income receipt according 
to the method of accounting followed by the assessee and should 
hate been taken into account in arriving at the profit available 
for distribution amongst the partners. 

13. Even if the point raised in the question be conceded in 
favour of the assesseeriie will not be entitled to any relief in res- 
pect of the assessment for 1984-36 which is the one now under 
consideration as the remittances assessed are only dollars 64,160 
whereas the profits available for remittance excluding the assessee’s 
share of interest realised in the discharge of loans by the taking 
over of lands is dollars 66,883 (dollars 1,19,647 minus dollars 
63,264 which is more than the remittances assessed. But in 0. P. 
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No. 176/37 (assessment for 1933-84) and in O.P. No. 177/37 (as- 
sessment for 1936-33) the assessee may derive some benefit if the 
gnestion raised by him is answered in his favonr. 

14. For the reasons given in paragraphs 8 to 11 above the 
question should in my opinion be answered in the negative.” 

M. Tatanjali Sastri for the Commissioner. 

JUDGMENT. 

Lbaoh, C. J — This reference arie.'s out of an assessment of 
an undivided Hindu family the members of which are M. S. S. 
Chidambaram Chettiar and Meyappa Chettiar. The assessees are 
partners in various money-lending firms in the Federated Malay 
States and in Burma, and carry on the same kind of business at 
Earaikudi where they have their headquarters. One of their fore- 
ign firms does business at Ipoh in the Federated Malay States. 
Owing to the financial depression which existed there this firm 
was compelled to take over in satisfaction of debts due to it im- 
moveable properties which had been mortgaged as security for 
debts. The values of these immoveable properties were treated 
as representing in part the return of capital and in part profits. 
The total profits of the firm were calculated and it was found that 
they amounted to dollars 1,27,806 of which dollars 74,670 was 
represented by land. The assessees’ share in the sum of dollars 
74,570 was dollars 63,264. During the year of account (1988-84) 
the assessees remitted from Ipoh to Rangoon, which was then in 
British India, sums amounting in the aggregate to Rs. 99,279. 
These remittances the Income tax authorities treated as being 
remittances of profits. The assessees objected to this, their ob- 
jection being that the profits represented by immoveable proper- 
ties were not capable of remittance. The Court directed the 
Commissioner of Income-tax under Section 66 (3) of the Act to 
refer the following question for decision : — 

“ The total profits of the assessees for the years 19d0-81 to 
1938-84 having been found to be dollars 1,19,647 of which -dollars 
74,870 represent immoveable properties taken over by the asses- 
sees from their debtors, should the Income tax OfQcer in comput- 
ing the profits available fox remittance from the Ipoh firm have 
excluded the sum of dollars 74,670?” 

The Commistioner of Income tax rightly points out that there 
is an error in the wording of the question. The sum of dollars 
74,670 was the total interest of the firm in immoveable proper- 
ties and the assessees* share, as I have already said, was only 
63,264 dollBrs. 
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In our opinion the gnestion referred mtist be answered in the 
negative. The assesBees cannot be allowed to withdraw money 
from the firm and treat their interest in the immoveable proper- 
ties of the firm as representing their profits. They accumulated 
profits to the extent of 1,19,647 dollars and out of the common 
funds of the firm they made the remittances. The withdrawals 
from the firm must therefore be treated as withdrawal of profits. 
The effect was to turn the immoveable properties representing 
such profits into capital assets. The case comes within the prin- 
ciple stated by the House of Lords in Provident Jnstt- 
tution V. Allan. 

As the answer is against the assessees they must pay the costs 
of the Commissioner of Income tax, Bs. 250. 

Beferenee answered against the assesses. 


[In the High Coubi ob Mabbas.] 
OOMMISSIONBB OP INCOME TAX, MADRAS 

V. 

VALLIAMMAI ACHI. 

Sib Lionbl Lbaoh, C. 3., Mabhavan Naib, J., and 
Yababaohabiab, 3. 

November 1, 1938. 

Bubua — Loss SusTAiNBB IN Bxtbma IN 1936-37 — Assbss- 
MBNI 07 InOOMB IN 1937-38 — Loss WHBIHBB AIiLOWABBH — Ef- 
FBOT 07 SbPABATIOB 07 BxJBMA 7B0M BBITISH INBIA— DEFINITION 

07 ‘ Bbitish Inbia ’ — Bblatioh Between Finance Act anb 
Income Tax Aot — Inoomb of Fbeviotts Ybab, Whbthbb Mea- 
sube of Income ob Income Actuallt Assbssbb — Inbian Law — 
Inbian Income Tax Act (XI of 1922), Secs. 3, 4, 24 — Govbbn- 
MENT OF Inbia Act, 1986~Govbbnmbnt of Inbia ( Abaft ation 
of Inbian Laws) Obbbb, 1937 — Finance Act, 1937. 

The assesses had an inoome of Bs. 14,601 from investments in 
the year of aeeount lOSdSf. She had sustained a loss of Bs. 8,000 
in the said year in a bminess carried on in Burma and she claimed 
that this amount must he set off against her income from invest- 
ments. The department contended that as Burma had ceased to be 
a part of British India in the assessment year 1987-88, the set-off 



1938] OOMMB. 07 INO. XAX, MADBAS V. VAIiLlAMMAI AOHl 721 


could not be allowed : Held, on a rejerence by the Oommissioner, 
that under Sections 8 and 4 of the Indian Income tax Act, tax was 
chargeable on the income received in what was British India 
during the previous year ; that under the Indian Act the income 
of the previous year was not merely a guide to the ascertainment 
of the income of the assessment year hut the actual income to be 
'assessed, and the loss sustained by the assessee in Burma in 
1986-87 was accordingly allowable as a deduction even though 
the income was assessed only in 1987-88, after Burma ceased to 
be part of British India. 

Though the Income Tax Act cannot be applied in any year 
until the Finance Act has been passed, it cannot be treated as a 
statute which is passed annually. 

GaBes refeired to : 

' Gommissiokbb ofIboomb Tax, Madbas v. Eabxtppiah Eab- 
OANi [1929] (65 M.L.J. 844). 

Bbhabi Lai> MxtliiIOE, In re [1927] (64 Gal. 630). 

Gaae stated by the Gommissioner of Income Taz, Madras, - 
under Section 66 (2) of the Indian Income Tax Act, 1922, in the 
matter of the assessment of one Yalliammai Achi for the assess- 
ment year 1937-38 — [0. P. No. 106 of 1938]. 

STATEMENT OF CASE. 

At the instance of the assessee named above, I have the 
honour to refer the following case under Section 66 (2) of the 
Indian Income-tax Act (hereinafter referred to as the Act) for the 
decision of the High Gourt. 

2. The petitioner Yalliammai Achi is a resident of Pallatbnr 
within the jurisdiction of the Income-tax Officer, Earaikudi (II) 
Circle. Por the year 1987-38 this Officer assessed her on a total 
income of Bs. 14,601 the whole of this being income from invest- 
ments. The petitioner is the owner of a saw mill and carries on 
timber business at Qyobingauk in Burma. During the year of 
account (Tamilyear Dhathu — ^year ended 12th April 1937) this 
busiiress resulted in a loss of Bs. 8,663. She claimed a deduction 
of this amount from her incomp from investments, but the In- 
come-tax Officer disallowed the claim on the ground that it was 
a loss incurred by a business outside British India. 

3. The petitioner appealed to the Assistant Commissioner 
against the assessment. She objected to the disallowance of the 
loss on the following grounds : — 

1 - 9 ? 
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(1) The loss was incarred in British India as in the 7 ear in 
which it was incurred Burma formed part of British India. 

(2) Income*tax is levied in respect of the income of the pre- 
vious year and the intention of Section 3 of the Act is not to treat 
the income of the previous year merely as a measure of the income 
of the year of assessment but to tax an assessee in the year of 
assessment on the income received by him in the previous year. 

4. The Assistant Commissioner however overruled the objec- 
tion and upheld the Income-tax Officer’s decision disallowing the 
loss. His reason was that as a result of the separation of Burma 
from British India with effect from let April 1937, the assessment 
for 1937-38 of the income, profits and gains accruing or arising 
in British India to a person resident in British India during the 
previous year 1936-37 should be made in accordance with the law 
as it stands at present in relation to Burma. In other words, he 
took Burma to be outside British India for the purposes of the 
Act in 1937-38, and held that as the loss was incurred outside 
British India it could not be set off against the income accruing, 
arising or received in British India. 

6. The petiti'oner has now asked me to refer to the High 
Court the following queltion of law arising out of the Assistant 
Commissioner’s order and I accordingly refer it. 

“Whether the decision of the Assistant Commissioner that 
the loss of Bs. 8,663 incurred by the petitioner in Burma in the 
year of account 1936-37 is not allowable as a deduction in the 
year of assessment 1937-38 is correct in l^w 

6. The answer to this question depends on the effect of the 
definition of British India in clause (7) of Section 3 of the General 
Clauses Act, 1897, as amended by the Government of India (Adapt- 
ation of Indian Laws) Order, 1937, on the operation of sub-sec- 
tion (1) of Section 4 read with Section 3 of the Indian Income-tax 
Act, i922. The combined effect of Section 3 and of sub-section 
(I) of Section 4 is to render British Indian income-tax for the year 
1937-38 leviable in respect of the income, profits and gains which 
in the previous year ajorued, arose or were received in British 
India and the point arising for determination is whether in these 
circumstances the reference to British India in sub-section (1) of 
Section 4 is for the purposes of the above cited definition of British 
India a reference to British India «s respects the period be- 
fore the commencement of Part III of the Government of India 
Act, 1936, (the let April 1937) or a reference to British India as 
rrapeots a period after that date, In the former alternative the 
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quantam of income on which British Indian income-tax for the 
year 1937-38 falls to be assessed will include, while in the latter 
alternative it will exclude, income accruing, arising or received 
in Burma in the year 1936-37. 

7. In my opinion the latter alternative is very clearly correct. 
The provision made in sub-section (1) of Section 4 read with Sec- 
tion 3 is a provision regulating the assessment to be made in and 
for the year following the previous year and it cannot be maintain- 
ed that merely because the assessment is to be made on the income 
of the previous year the provision is one as respects the previous 
year. In the terms therefore of the definition of British India the 
reference to British India in sub-section (1) of Section 4 is a refer- 
ence as respects the year following the previous year (here the year 
1937-38) and therefore a reference as respects a period after the 
commencement of the Government of India Act, 1936. In my 
opinion therefore the loss in Burma in the year 1936-37 has been 
rightly disallowed and I desire to invite the attention of the Hon- 
ourable Court to the fact that while in the present case the result 
of my view is unfavourable to the assessee the result in the vast 
majority of oases would be in the contrary direction, for if the 
Honourable Court holds in favour of the assessee in the present 
case it must follow of necessity that all income accruing, arising 
or received in Burma in the year 1936-37 is assessable to British 
Indian Income-tax for the year 1937-38.” 

Putanjali Sasiri, for the Commissioner. 

M. Suhbaraya Aiyar^ for the Assessee. 

JUDGMENT. 

Lbaoh, C. J. — The assessee who is a resident of Pallathur 
in the Madras Presidency owns a saw mill at Gyothingauk in 
Burma. In the account year, that is the year commencing from 
the 1st April 1936, the saw mill business resulted in a loss of Be. 
8,663 and her income oonsisted'solely of interest received from 
investments. For the purpose of assessment to income-tax she 
sought to set off the loss sustained in the saw mill business against 
the profits from her investments. The Income-tax Officer refused 
to allow her to do so on the ground that on the Ist April 1937 
Burma had ceased to be part of British India, and the loss having 
been sustained outside British India it could not be set off. On 
these facts the Commissioner of Income-tax has referred to the 
Court the following question ; — “ Whether the decision of the 
Assistant Commissioner that the loss of Bs. 8,668 incurred by the 
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Petitioner in Burma in the year of account 1936-87 is not allowable • 
as a deduction in the year of assessment 1937-38 is correct in law?” 

In order to appreciate the arguments advanced on behalf of 
the Income-tax authorities it is necessary to refer to the provisions 
of Section 3 and of Section 4 (1) of the Indian Income-tax Act. 
Section 3 is the charging section and it provides that where any 
Act of the Central Legislature enacts that income-tax shall be 
charged for any year at any rate or rates applicable to the total 
income of an assessee, tax at the rate or those rates shall be charg- 
ed for that year in accordance with, and subject to the provisions 
of, the Act in respect of all income, profits and gains of the previ- 
ous year of every individual, Hindu undivided family, company, 
firm and other association of individuals. Section 4 (1) states : — 

“ Save as hereinafter provided, this Act shall apply to all in- 
come, profits or gains, as described or comprised in Section 6, 
from whatever source derived, accruing or arising or received in 
British India or deemed under the provisions of this Act to 
accrue, or arise, or to be received in British India.” 

It IS said that as jthe Income-tax Act does not come into oper- 
ation in any year until the Finance Act has been passed, the In- 
come-tax Act must be treated as a statute which is passed every 
year and the words ” British India ” must be deemed to mean 
British India as it stands at the time of the passing of the Fin- 
ance Act and not what it was in the previous year. We do not 
accept this argument. It is true that the Income-tax Act cannot 
be applied in any year until the Finance Act has been passed but 
the Act cannot be treated as being a statute which is passed an- 
nually. It is a permanent enactment but it may not be enforced 
in any particular year until the Finance Act has been passed. 
Section 4 cannot be divorced from Section 3, and as Section 3 
chargee the tax on the income of the previous year it must, we 
consider, be charged on the income received in what was British 
India daring the previous year. In Commissioner of Income- 
tax, Madras v. Earuppiah Kangani alias Eumaravelu Ambalam 
a Full Bench of this Court held that under the Act the income 
of the year previous to the year of assessment is not to be taken 
as merely a guide to the ascertainment of the income of the year 
of assessment but as the actual sum which is subject to taxation. 
This decision followed a decision of the Calcutta High Court to 
the same effect — In re BehariLal Mulliek, 

When the assessee in this case sustained the loss on the work- 
ing of her saw mill in Burma, Burma was part of British India, and 
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if Section 3 and Section 4 (1) are to be read together, as in onr 
opinion they must be, the loss mast be deemed to have been 
sustained in British India. Therefore the anstver we give to the 
question referred is that the decision of the Assistant Commissioner 
in not allowing the deduction is not correct in law. The assessee 
is entitled to her costs Bs. 250 and to the refund of her deposit of 
Be. 100. 

Beferenee answered in favour of assessee. 


[In thb Madbas High Coubx.] 

MUTHAPPA OHETTIAE, E. M. 

(Son of Visvanathan Ohettiar) 

V . 

OOMMISSIONEB OP INCOME TAX, MADBAS. 

Sib Dionbl Leaoh, GJ ., Mabhavan Naib, J., 
and Vabadaosabiab, J. 

October 26, 1938. 

BB-A38BSSMBNI — iMOOMB ESCAPING ASSBSSMBNX — POWBB OF 

Income Tax Offiobb to Bbby on Pacts Coming to His Notice 
Afxbb One Ybab Pbom End of Yeab of Assessmbni — Indian 
Income Tax Act (XI of 1922), Section 34. 

Where the Income tax Officer has issued a notice under Sec- 
tion 84 of the Indian Income Tax Act, he can for the purpose of 
assessing income which has escaped assessment rely on facts 
which came to his knowledge after one year from the end of the 
year of assessment. 

Case referred to : 

Bajbndbanath Muesbeji V . CoMMissiONBB OF Incomb Tax, 
Bengal [1984] (1934 I,T.B. 71; 38 C.W.N. 819; A.I.B. 1984 
P.C. 30 ; 61 Cal. 285 ; 7 LT.C. 143). 

Case stated by the Commissioner of Income Tax, Madras, 
under Section 66 (3) of the Indian Income Tax Act, 1922, in pur- 
suance of an order of the High Court dated October 18, 1937, in 
the matter of the assessment of one E. M. Visvanathan Ohettiar. 

STATEMENT OF CASE. 

“ In accordance with the High Court's order 1 

have the honour to refer the following case for the decision of the 
Hon’ble Judges of the High Court under Section 66 (8) of the Indian 
Income tax Act, XI of 1922 (hereinafter referred to as the Act). 
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2. The reference arises oat of the assessment of E. M. 
Viswanathan Chettiar (hereinafter referred to as the aEBes8ee)for 
the tax year 1932-33 under Section 34 on the income of the 
Tamil year Prajoihpathi ended 12th April 1932. 

3. The assessee was the managing member of a Hindu un- 
divided family residing at Puduvayal within the jurisdiction of the 
Income tas: OMcer, Earaikudi I Circle. He is now dead, and is 
represented by his son, Muthappa Chettiar. The family carries on 
money-lending business at Puduvayal (its headquarters) in British 
India and at Elang and Penang outside British India and is a 
partner in the E. M. firm, Moulmem (Burma). It also derives 
income from property, interest on securities and dividends. 

4. For the tax year 1932-33 the family was originally 
as^esBsed on 18th November 1932 on an income of Es. 8,277 
from the money-lending business. Subsequently, in the course 
of the assessment for 1933-34, the Income tax Officer discovered 
from the day-book copies of the E. M. firm, Moulmein (in which 
the assessee was a partner and which in turn was an assessee on 
the file of the Income-tax Officer, Moulmein), that the family had 
invested its moneys in the names of other persons and that the 
interest on such investments had escaped assessment in the past. 
Among others, there were investments in -the names of the follow- 
ing persons: — (1) Valayapatti E.M.A.P.B. (2) Yalayapatti 
E.M.E.T. Muthuraman Chettiar. The Income tax Officer institut- 
ed proceedings under Section 34 for 1932-33 by issuing a notice 
on 13th December 1933. He also wrote totbe Income-tax Officer, 
Moulmein, asking him whether the interest on the above invest- 
ments had been disallowed in the assessment of the E.M. firm 
and suggesting the re-opening of the assessment of the firm for 
1982-38 under Section 34 if the interest had not been disallowed. 
The Income-tax Officer, Moulmein, replied finally lo this reference 
in September 1934, stating that the interest in question had been 
allowed in the assessment of the firm for 1932-88. In the mean- 
time the assessee had been given extensions of time for the sub- 
mission of the return. On 6th October 1934 he filed a return in 
which he stated that no income had escaped assessment. On 25th 
February, 1936, a notice under Section 23 (2) was served on the 
assessee by which he was required to produce evidence in support 
of his return on 5th March 1985. His agent appeared on 6lh March 
1935 and asked for time to file a statement from the assessee. This 
was granted. On 27th March 1935 the assessee filed a statement 
lo the effect that the interest on the deposits in question had 
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been assessed in the hands of the persons to whose credit the 
money stood in the books of the B.M. firm. In Order to verify 
this statement the Income-tax Officer made a reference to the 
Income-tax Officer, Monlmein, on 11th April 1935. His reply, 
which was received on 8th May 1935, showed that the assessee’s 
statement was not correct. On 16th May. 1935 the Income tax 
Officer called upon the assessee to prove his allegation. On 29th 
May 1935 the assessee’s auditors wrote to say that the assessee 
could not prove the allegation and that it might be verified by a 
reference to the Income tax Officer, Monlmein. On 30th May 
1935 the Income tax Officer told the assessee, by a letter, that his 
allegation had been found to be incorrect, that the amounts in 
question had been treated as the assessee’s surplus capital and 
that it was open to him to explain bis position with such docu- 
mentary evidence as he might possess. On the 13th July 1935 the 
assessee wrote to the Income tax Officer saying that the interest 
had been assessed in the hands of the alleged payees by ike 
Income tax Officer, Thaton area (Burma). Tbe Income tax Officer 
doubted the 5ona of the explanation as the alleged payees 
were supposed to be assessees on the file of the Income tax Officer, 
Monlmein (Auditor’s letter dated 29th May 1935} and could not 
therefore have been assessed by the Income tax Officer, Thaton. 
He thereupon reserved the case for further investigation. Early 
in 1936, an additional Income tax Officer was appointed to deal 
with cases pending under Section 34 at Karaikndi. He took up 
the investigation of this case and issued a memorandum to the 
assessee on 18th July 1936 stating that he proposed to complete 
the proceedings after giving him a final hearing and asking the 
assessee to appear before him on 24th July 1936 with all account 
books and pass books for hia bank accounts. The assessee appear- 
ed on 23rd July 1936 (a day previous to the date fixed) and also 
on 28th July 1936 and 29th July 1936. The books and the other 
evidence produced by the assessee were scrutinised by the 
Income tax Officer at great length. This detailed scrutiny reveal- 
ed the existence of se,veral other sums of money belonging to the 
family which had been kept out of the accounts relating to the 
year of account and also subsequent years and which had presum- 
ably been earning interest elsewhere. The following instances 
were brought to light : — 

(i) During the year 1931-32 (which was the ‘ previous year ’ 
' for the assessment under consideration) sums aggregating nearly 
Bs. 3,20,000 were found credited for the first time in the books in 
the names of the deceased mother and deceased wife of the assessee 
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and of five other persons belonging to the Pndnkotta State. In 
the next year*fl932-33) these sums were transferred to the asses- 
see’s personal account. It was vaguely explained that the sums 
belonged to the ladies of the family who had lent them to other 
persons and realised them during the year of account. There was 
no evidence to support this explanation and the Income tax 
Officer refused to accept it. He held that tha money belonged to 
the family and must have been earning interest although not 
entered in the accounts. 

(ii) Various sums belonging to the family were found to 
have been invested in the names of others, including Valayapatti 
B.M.A.P.B. and B.M.B.T. already referred to. These were also 
transferred to the assessee’s personal account in 1932>8d. The 
assessee’s explanation was that the money belonged to the 
persons in whose names it stood and that he transferred it to his 
personal account in order to utilise it for charity in anticipation 
of their permission. The Income tax Officer considered this story 
to be fantastic and held that the money really belonged to the 
family. 

(iii) Certain investments in the vilasam$, A.L. S.V. and 
O.S.V., were said to belong to the ladies of the assessee’s family. 
He expressed his inability to produce accounts to substantiate his 
statement. The Income tax Officer therefore concluded that these 
were further instances of money belonging to the family, but 
shown in the names of other persons. 

(iv) A sum of Bs. 31,000 credited in the account of the asses- 
sees’ son in 1934-35 was stated to have been received from one 
Ahmed Sulaiman Jeeva. No evidence was produced to show that 
it was in fact received from A.S. Jeeva. The Income tax Officer 
thought that the money belonged to the family and was 
brought into the accounts for the first time in 1934-35 having 
been kept out of the accounts perior to that. He accordingly 
held that this sum had been omitted from the accounts of 
1931-32. 

(v) In the account books of M.B.M. Myitkyo, certain deposits 
in the means of Kandanur P.S.V.M. and P.A.L.V. VB. were 
shown as repaid in Ani of Prajothpathi (June 1931) by the asses- 
see’s son Muthappa Ghettiar. As there was no evidence to show 
from what source he got the money for the repayment of these 
debts, the Income'tax Officer held that it must have come out of. 
certain secret funds of the family which had not been brought to 
account. 
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for these reasons the Income-tax Officer rejected the accounts 
as incomplete and unreliable and estimated the income from 
money-lending at Its 66,000. 

6. The assessee's appeal to the Assistant Commissioner 
against the assessment was unsuccessful. He then requested my 
predecessor to state a case to the High Court under Section 66 (2) 
of the Act. My predecessor declined to do so on the ground that 
no question of law arose. Copies of the orders of the Income- 
tax Officer, the Assistant Commissioner and my predecessor are 
filed, marked Exhibits A, B and C respectively. 

6. The assessee thereafter moved the High Court under Sec- 
tion 66 (8) of the Act, and the High Court by its order dated 13th 
October 1937 has directed me to state a case and refer the follow- 
ing question, which I accordingly refer, for the decision of the 
Hon’ble Judges of the High Court : — 

“ Where the Income-tax Officer has issued a notice under 
Section 34, can he, for the purpose of assessing income which 
has escaped* assessment rely on facts which come to his know- 
ledge after one year from the end of the year of assessment ? ” 

7. Section 34 authorises the Income-tax Officer in any case 
in which he believes that income has escaped assessment or been 
assessed at too low a rate in a particular year to serve on the 
assessee within one year of the end of that year a notice contain- 
ing all or any of the requirements which may be included in a 
notice under Section 22 (2) of the Act. Having served the notice 
within the prescribed time, the Income-tax Officer may there- 
after proceed to assess (or re-assess) the income, profits or gains, 
and the provisions of the Act shall, so far as may be, apply 
accordingly as if the notice were a notice issued under Section 22 
(2). Thus in any assessment proceedings under Section 84, after 
the service within time of the initial notice calling for the return, 
the Income-tax Officer has power to do all or any of the things 
that hh is empowered to do in any original assessment proceed- 
ings initiated by the service of a notice under Section 22 and not 
under Section 34. 

8. When an assessment proceeding is started within time 
under Section 22 (2) all that can be expected of the Income-tax 
Officer is that he should have reason to believe that the income of 
the person to whom the notice calling for the return is addressed 
is such as to render him liable to income-tax. Similarly when an 
assesssment proceeding is started within time under Section 84 
the Income-tax Officer is expected to act in the belief that the 
person’s income has wholly or partly escaped assessment or been 

I--93 
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assessed at too low a rate. The Inoome>tax OfiScer cannot, in the 
nature of things be in possession of all the facts pertaining to the 
assessee’s income or the extent to which it had escaped assess- 
ment. After the service of the notice under Section 22 (2) or Sec- 
tion 34 as the case may be, the Act provides that the Income-tax 
Officer should proceed to determine the person's income, and for 
this purpose be has power to call for accounts under Section 22 
(4), and where a return has been made which the Income-tax 
Officer believes to be incorrect or incomplete, to hear such 
evidence as the person may produce and such other evidence as the 
Income-tax Officer may require vide Section 23 (2) and 23 (3). 

9. In the final determination of the income the Income-tax 
Officer shall proceed under Section 23 (3) or, if any of the defaults 
described in Section 23 (4) has been committed, under that sub- 
section. An assessment under Section 23 (3) must be made after 
hearing evidence and under Section 23 (4) to the best of the In- 
come-tax Officer’s judgment. In either case the Income-tax Officer 
must take notice of facts which come to his knowledge relevant 
to the nature and quantum of the person’s income. The facts 
may well be facts brought to the knowledge of the Income-tax 
Officer by the assessee himself, and in all cases where the assess- 
ment is based on accounts the facts relied on by the Income-tax 
Officer are only those supplied by the assessee. Such facts 
obviously can come to the Income-tax Officer’s knowledge only 
after the assessment proceedings have been started, and, as no 
time limit is laid down in the Act within which an assessment 
including an assessment under Section 84 must be completed, 
these facts may be furnished by the assessee even after the year 
to which the assessment relates or the year within which the 
assessment proceedings had to be commenced. When facts 
relevant to an assessment proceeding are produced by an 
assessee before the Income-tax Officer in the course of that 
proceeding the assessee has the right to demand that the Iilcome- 
tax Officer shall take cognizance of those facts. It would be 
stultifying the statutory requirements of Section 23 (8) of the Act 
if he were to put such facts out of consideration. No time 
limit having been prescribed for the completion of assessments 
the only answer that can be given to the question propounded is 
that if facts that come to the Income-tax Officer’s knowledge 
after the period of one year but before the assessment or re-assess- 
ment is completed afford evidence in respect of the assessee’s in- 
come the Income-tax Officer can make use of them for the purpose 
of completing the assessment or re-assessment. I venture to 
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submit that when it is open to an Income Tax Officer to make 
use of facts supplied by the assessee right up to the time that the 
assessment proceedings are completed it must be equally open to 
him to make use of facts which he learns from others and not 
from the assessee before the completion of the assessment.” 

K. Bajah JLiyar, for the Assessee. 

M. Patanjali Sastri, for the Commissioner. 

Sib Lionel Lbaoh, 0. J. — On 18th November 1932 E. M 
Visvanathan Ghettiar was assessed to income-tax on an income of 
Rs. 3,277 in respect of the Tamil year ended 12th April 1932. 
The assessee was managing member of an undivided Hindu 
family. The family carried on a money-lending business at 
Pnduvayal in British India, in the Federated Malay States and 
in Burma. The year of assessment closed on the 12th April 1933 
and on the 13th December 1933 the Income-tax Officer having 
reason to believe that income earned during the accounting period 
has escaped assessment issued a notice under Section 34 of the 
Indian Income tax Act. On the 6th October 1934 the assessee filed 
a statement to the effect that no income had escaped assessment. 
On the 26th February 1936 the Income-tax Officer issued a notice 
to the assessee under Section 23 (2) to produce the evidence on 
which he proposed to rely. On the 18th July 1936 the Income-tax 
Officer gave the assessee notice that on the- 24th of that month he 
would co]^menoe an inquiry into the question of what income 
had escaped assessment and directed him to appear before him 
with all his account books and pass books. The inquiry in fact 
actnally commenced on iihe 23rd July and continued on the 28th 
and 29th when it was completed. On the 30th July 1936 the 
Income-tax Officer re-assessed the assessee on an income of 
Rs. 66,000 which included the Rs. 8,277 already assessed. 

The reasons for the delay which took place after the issue of 
the notice under Section 34 on the 13th December 1983 are appar- 
ent from the facts set out in the statement made by the Commis- 
sioner of Income-tax in making the reference now before us. In- 
quiries had to be made in Burma and there was lengthy correspond- 
ence with the Income-tax Officials in that country. It is clear 
that income which should have been assessed in the year of assess- 
ment did escape assessment. The assessee, however contended be- 
fore the Commissioner of Income-tax that' the Income-tax Officer 
had, no right in making the further assessment to take into 
consideration information which he had received after the expira- 
tion of the year from the end of the year of assessment. The 
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Oommissioner was asked to state a case on this point, bnt as be 
refused, the assesses applied to this conrt and the Gonamissioner 
was directed to refer the following gnestion : — “ Where the In- 
come-tax Officer has issued a notice under Section 84, can he, for 
the purpose of assessing income which has escaped assessment 
rely on facts which come to his knowledge after one year from 
the end of the year of assessment.” 

As in our view the assesses wishes us to read into Section 84 
something which is not there I will s6t it out in full. “ If for 
any reason income, profits or gains chargeable to income-tax has 
escaped assessment in any year or has been assessed at too low a 
rate, the Income-tax Officer may, at any time within one year of 
the end of that year, serve on the person liable to pay tax on such 
income, profits or gains, or in the case of a company, on the 
principal officer thereof, a notice containing all or any of the 
reguirements which may be included in a notice under sub-sec- 
tion (2) of Section 22 and may proceed to assess or re-assess such 
income, profits or gains and the provisions of this Act shall, so 
fas as may be apply accordingly as if the notice were a notice 
issued under that sub-section : 

Provided that the tax shall be charged at the rate at which it 
would have been charged had the income, profits or gains not es- 
caped assessment or full assessment, as the case may be.” 

It will be seen that all that the section says is that if for any 
reason income chargeable to income-tax has escaped Issessment 
in any year or has been assessed at too low a rate the income-tax 
Officer may within the time specified serve on the assessee the 
contemplated notice, and after having done so proceed to assess 
or re-assess such income. There is nothing in the section which 
indica.tes that the inguiry is to be limited in time. 

The decision of the Privy Council in the case of Bajmdra- 
nathMukherji v. Oommissioner of Income Tax, Bengal, has bearing 
on the guestion now before us. The assessees in that case were 
partners in a firm. After the year of assessment had expired but 
before the final assessment was made the Income-tax Officer dis- 
covered profits which had not been returned and at a period con- 
siderably later than the end of the financial year made an assess- 
ment based on what he had discovered after its close. The appel- 
lants submitted that on a true construction of the Act an assess- 
ment must be completed within the year of assessment and if it 
was not, the only remedy open to the Income-tax Authorities was 
that provided by Section 84. Their Lordships held that there 
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was no limitation to the time in which the final assessment conld 
be made and that as proceedings for the assessment of the asses- 
aee’s income for a financial year were pending and no final assess- 
ment had been made there was no question of income having 
escaped assessment within the meaning of Section 34 so as to 
make the service of a notice within one year of the end of the 
year as therein required a condition of assessment. 

In the present case the notice required by Section 84 was 
given within the period allowed and it was the duty of the 
Income-tax Officer to ascertain what income had in fact escaped 
assessment. The assessment was re-opened so far as such income 
was concerned. To say that the Income-tax Officer shall be 
limited to facts discovered within a year of the year of assess- 
ment is to say something which the section does not say and if 
acted upon would defeat the object of the section. We have no 
hesitation in answering the reference in the affirmative. 

The reference having been decided against the assessee he 
will pay the costs, Bs. 260. 

Question answered in the affirmative. 


[Ik xhb OAnouxxA High Coubx.] 

In the matter of MESSRS. OHOUTHMAL GOLAPOHAND. 

SiB Habold Dbbbvshibb, G. 3. and CosxbiiIiO, J. 

July 21, 1938. 

Loss — S hABBS — ^VAL tTAXlOK AX OOSX FbIOB AI XHB EhD OP 

Evbbt Ybab abi) Bbgimbibg of Nbxx Ybab — Dissolhxiob of 
Fibm — Pabxixiob of Shabbs ax YaIiUAXiob Agbbbd xo Bbxwbbb 
BaBXBBBS — DiFFBBBBOB IB Cosx PbIOB ABD PbIOB PiXBl) — 
Whbxhbb AllowabiiB as Loss — VaiiUAXiob of Sxooe — Gh^bgb 
OF SVSXBM OF AoOOtJBIIBG — P bIBOIPLBS — iBObMB TaX AOX, 
Sections 18, 24. 

The assessee carried on a business in shares md held at the 
beginning of the accounting year 19S6-86 an opening stock of 
shares valued at the cost price ofBs. 86,881. On March 9, 1986 in 
pursuance of an agreement entered into on January 8, to dissolve 
the firm on and from March 80, 1986, the above mentioned shares 
were allowed to the several partners at a valuation (alleged to be the 
market price) which was agreed upon by the partners, namely Be. 
61,966. The assessees claimed in 1986‘87 that the difference between 
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thsse two figures, namely, Bs. 88,866 was a loss in the share busi- 
ness and should be set off against their income from other sources. 
It was found that the shares were acquired some years before the 
account year at a price higher than the ruling market price in 
March, 1986, and that they had been carried forward from year to 
year at the cost price. The assessees had also not made any 
application for changing their method of accounting : Held, on a 
reference, that as there was nothing to show that loss had occurred 
in the year of account the set-off could not be allowed. Further, 
as the assessees had adopted the system of valuing the shares at 
cost price at the end of every year and opening of the neat year 
the cost price of the shares must be taken to have been their value 
at the beginning of the account year, the partition did not amount 
to a sale of the shares and there was no evidence of any loss. 
Every year is a self-contained period and the profits earned or the 
loss sustained either before or after that year are mi at all rele- 
vant for the purpose of an assessment relating to a particular year. 

Per OosxEiiiiO, J . — If shares are put into the accounts at 
cost they must be taken out of the accounts at cost. 

Gases referred to : 

CoMMissiOEBB OE Inoomb Tae, Bombay V. Ahmbdabad Nbw 
OOTXOM Mills Go. Dm [1980] (67 LA. 21 ; 64 Bom. 213 ; 4 1.T.O. 
246). 

Gommissionbb as Iboomb Tax, Gbbibal Frovibobs & Bebab 
V. Sib 8. M. Ghitnavis [1932] (69 LA. 230 ; 28 N.L.B. 206 ; 137 
LG. 772). 

Gommissionbb oe Income Tax, Malbas v. Chbnoalvabaya 
Ghbxit [1926] (2 LT.O. 14 ; 48 Mad. 836). 

Spanish PBOSPBCiiNa Go. Ltd., In re. [1911] (1 Oh. 92). 

Tata Industbul Bank Ltd., In re [1922] (46 Bom. 667 ; 1 
LT.O. 162; 66 1.0. 1979). 

Case stated by the Commissioner of Income Tax, Bengal, 
under Section 66 (2) of the Indian Income Tax Act in the matter 
, of the assessment of the firm of Chouthmal 6-oiapchand. 

CASE. 

** The following case is referred to the High Gonrt in accord* 
anoe with the provisions of Section 66 (2) of the Indian Income* 
tax Act, 1922. 
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Facts of the Case. — The assessment in question is for the year 
1936-37 and was made on the income of the accounting year 1992 
Bam Navami which ended on the 30th March 1936. During the 
accounting year the assessees Messrs. Ghouthmal Golapchand were 
a firm of four partners with equal shares constituted under a part- 
nership deed, dated let May 1933. By a deed of agreement, dated 
the 8th January 1936 the partners agreed to dissolve the firm on 
and from the 30th March 1936 (Chait Sudi 8, 1983) “ and in the 
meantime to partition the assets of the partnership in so far as 
they ace collected in equal shares and complete the partition.” A 
copy of this agreement is attached as Annezure A. (It is dated 8th 
January 1935, but this is admitted to be a mistake for 8th January 
1936). The partition was completed on the 29th March 1936. 

3. For the 1936-37 assessment the assessees, who had busi- 
ness in piece-goods, jute, money-lending, silver and shares and had 
also income from interest on securities and dividends returned 
against the head ‘ business, trade, etc.* loss of Bs. 16,285-6-8 and 
against the head dividends from companies, income of Bs. 1,389-12-0 
thus returning a total loss of Bs. 14,895-10-3. The loss shown 
against the head ‘ business ’ included an alleged loss of Bs. 33,365 
in the share account. The facts regarding this share account are 
that the assessees were doing bnainess in shares and held at the 
beginning of the acooijinting year an opening stock of shares valued 
at o'ost Bs. 85,331. Their stock of shares had always been valued 
at cost. During the year there had been no transaction in shares. 
On the 9th March 1986 in the course of the partition above men- 
tioned the shares were allotted to the four partners at a valuation 
agreed upon by the partners. The allotment was as follows: — 

(Small amounts of cash were paid to make up the differences 
in the allotment) : — 



Bs. 

Bnghlal Sohanlal 

13,416 

Snjanmull Funamchand 

12,904 

Hazarimull Sumermull 

12,964 

Melapchand Jatanlal 

12,683 

Total 

Bs. 61,936 


Bs. 33,866 which was the difference between this figure and 
the opening stock valuation Bs. 85,331 was claimed as a loss in 
the assessment. The Income taz Officer refused the claim on 
the ground that if there were any loss it was a capital loss on 
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distribution of assets. A copy of the assessment order is attached 
as Annexure B. 

4. The status of the assessee for assessment purposes was 
also in question. Hitherto they had been assessed as a registered 
firm (Section 26>A of the Income-tax Act) and they applied orally 
for renewal of the registration for this assessment. The Income 
tax Officer when making the assessment on the 9th December 
1986 refused to renew the registration on the ground that the 
partnership constituted by the deed of let May 1938 had been 
dissolved and no fresh deed had been executed. He made the 
assessment on an unregistered firm. 

5. On appeal the Assistant Commissioner upheld both the 
disallowance of the claim for loss in shares and the rejection of 
the application for renewal of registration. Copies of his appel- 
late orders are attached as Annexures G-1 and C-2. Being 
dissatisfied with these orders the assessees have asked me to refer 
two questions (attached as Annexure D) to the High Court. 1 
refer the following questions; 

(a) Whether on the facts of this case the assessees were 
entitled to claim a loss in shares by valuing the shares at their 
market price on the date on which they were divided up amongst 
the partners ? 

(b) Whether the Income tax Officer wafi justified in.re- 
fusing to renew the registration of the firm ? 

6. With regard to tha first question, the transaction was 
merely a distribution of assets and not a transaction in the course 
of business from which a revenue profit or loss could result. And 
the figure of loss arrived at is purely fictitious and arises from a 
change in the assessee’s method of accounting which they are not 
entitled to make. No loss was in fact incurred on these shares 
and according to the assessee’s method of accounting there could 
be no loss until the shares were sold. The division of the shares 
amongst the partners was certainly not a sale. In my opinion 
therefore the first question should be answered in the negative. 

7. With regard to the question of registration, Income tax 
Buie 6 requites an application for renewal of registration to be 
accompanied by a certificate that the constitution of the firm as 
specified in the instrument of partnership remains unaltered.* No 
such certificate was filed in this case nor could it have been since 
the firm was dissolved at the time of the oral application for regist- 
ration, And the Income tax Officer could not renew the registration 
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of a firm which had ceased to exist. In my opinion therefore 
the second question should be answered in the affirmative 

ANNEXUEB A. 

Deed dated 8th January 1935 (actually of 8th January 1936). 

This agreement dated the 8th day of January 1935 made 
Between (1) Bnghlal Anchalia and Sohanlal Auchalia constituting 
a Mitakshara Hindu Family of the first part; (2) Surajmull 
Auchalia, Punamchand Auchalia and Bridhichand Auchalia 
constituting a Mitakshara Hindu family of the second part ; (3) 
Hazarimal Auchalia, Surajmal Auchalia and Jananmal Auchalia 
Hindu Family of the third part : and (4) Jatanlal Auchalia 
as the Karta of the Mitakshara Hindu Family consisting of 
himself and his minor sons of the fourth part : Whereas by 
an Indenture of partnership dated the let day of May 1933 
the parties hereof of the four parts continued to carry on the 
partnership business Messrs. Chouthmal Golapchand as equal part- 
ners in terms of a preceding partnership deed dated the 19th June 
1927 : and whereas the said parties of the four parts for various 
reasons decided to dissolve the partnership and partition the assets 
of the business : How this Agreement witnesseth that the parties 
have agreed to dissolve the partnership on and from Ohait Sttdi 8 
of 1933 corresponding to 30th March of 1936 and in the meantime 
partition the assests of the partnership in so far as they are col- 
lected in equal shares and complete such partition on the said date 
Chait Sudi 8 of 1993 and that in any case even though the actual 
act of partition be not complete within that date for non collec- 
tion or non-payment of all outstandings or for any other similar 
reason the partnership agreement shall cease on that date Chait 
Sudi 8 of 1994 and shall not continue for any reason whatsoever. 

It Witnesseth Thereof the parties have signed this agreement 
the date and year first above written. 

Mr. Bose, for the Assessees. 

Dr. B. B. Pal, for the Commissioner. 

Dbbbtshibb, G. J. — The facts in this case are set out in the 
case and in Annexnre A, dated January 8, 1936. 

The first question is whether on the facts of this case the 
assessees where entitled to claim a loss on shares by valuing the 
shares at their market price on the date on which they were 
divided up amongst the partners ? 

It has been contended by the assessees that these shares were 
sold by the partnership to the outgoing partners, and not parti- 
tioned as the case states. The case, in my opinion, is in aocordanc'e 
1—94 
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with the facts and is conclnsive on that point. The shares in 
question were acquired sometime previous to the beginning of the 
accounting year, we are not told how long previous. It is common 
ground that they were acquired at a price higher than the price 
ruling on March 8 or March 30, 1936. They had been shown in 
the books of the partnership and carried forward from year to 
year at the cost price. 

The assessees say that there was properly a loss on the dispo- 
sal of those shares and that that loss was the difference between 
the cost price and price at which they are taken over which is 
alleged to be the market price on March 8, 1936. The assessees 
say that that loss they are entitled to set off against gains on other 
parts of the business during the accounting year. 

We are not told what the market value of these shares was at 
the beginning of the accounting year in question. It is only the 
loss during the year that can be set off against other gains during 
the year. We do not know what loss, if any, occurred on these 
shares during the accounting year in question. It was pointed out 
by Lord Btjokicasibb in the case of Commissioner of Income tax, 
Bomhay Presidency v. Ahmedabad New Cotton Mills Co. Ltd, {L.B 
67 I.A. 21 at page 83) where the question of the valuation of 
stocks in relation to the ascertainment of the profits of a business 
for a particular year was discussed that "Section 13 of the Indian 
Income Tax Act, 1922 says : "Income, profits and gains shall be 
computed for the purposes of Sections 10, 11, and 12 in accordance 
with the method of aocouating regularly employed by the 
assossee". He also says ; " The method of introducing stock into 
each side of a profit and loss account for the purpose of determin- 
ing the annual profits is a method well understood in commercial 
ci^'cles and does not necessarily depend upon exact trade valu'a- 
tiou being given to each article of stock that is so introduced. 
The one thing that is essential is that there should be a definite 
method of valuation adopted which should be carried through 
from year to year, so that in case of any deviation from strict 
market values in the entry of the stock at the close of one year it 
will be rectified by the accounts in the next year ". 

In my opinion, as this stock was at all previous times valued 
at cost price and was brought into the balance-sheet at the begin- 
ning of the year at its cost price, then when it was taken out of 
the assets of the company, it also should be valued in the same way 
at the cost price. The system of valuation which the assessees 
contend for would, it appears to me, have the effect of bringing 
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into the accounts of the year a loss in respect of this stock which 
had not occurred during the year. For these reasons 1 am of the 
opinion that Question (a) should be answered in the negative. 

As to Question (b) the partnership in question had come to 
an end on March 30, 1936, by virtue of the deed of dissolution. 
The deed provides that the partnership agreement shall cease on 
that date and ** shall not continue for any reason whatsoever ”. 
Therefore, on December 9, 1936, when the Income-tax Officer 
refused to renew registration of the-firm, the firm no longer existed 
in any way and could not be deemed, to use the words of the deed, 
to “ continue for any reason whatsoever ” : that includes con- 
tinuation for purposes of registration under the Income-tax Act. 
In my opinion Question (b) must be answered in the affirmative. 

The Commissioner is entitled to the taxed costs of this Court 
including the fees of two advocates. 

CosxBiiLO, J. — The assessment with which we are concerned 
was made on December 9, 1936, the year of assessment being 
1936-37, that is to say, it was made in respect of the period from 
March 31, 1936 to March 30, 1926, which is the Bam Navami 
year of the firm. 

The assessees are described as an unregistered firm and there 
were four partners each of them having one-fourth share in the 
firm. The assessment was made under Section 23 (3) read with 
Section 25 (3). The assessees had submitted a return in response 
to notices under Section 23 (2) (sic) and Section 22 (4) (sic). In 
that return in respect of their share business or as it was called 
in the assessment “ shares account ” they have claimed to be al- 
lowed to deduct a loss of Ks. 33,365 said to have been incurred in 
respect of the sale of certain shares which constituted part of 
their stock-in-trade. ' 

It has been argued before ns that the matter has to b^ deter- 
mined with reference to Sec. 24 (1) of the Income-tax Act which 
says : " where any assessee sustains a loss of profits or gains in 
any year under any of the heads mentioned in Sec. 6, he shall be 
entitled to have the amount of loss set off against his income, 
profits or gains under any other head in that year.” 

The contention put forward on behalf of the assessees was 
that the shares in question had originally cost Bs. 85,331 and that 
«was the figure which had appeared in their accounts apparently on 
more than one occasion, and certainly at the opening of the ac- 
counting year, the tax year 1992. It was then said that upon the dis- 
solution or rather, in contemplation of a dissolution of the. 
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partnership as provided for in an agreement dated January 8, 
1936 these shares were disposed of (for the moment I use a 
neutral word) and had produced the sum of Bs. 61, 66 — showing 
the difference between that sum and the cost price — a sum of 
Bs» 38,365 which I have mentioned. The case as originally "put 
forward by the assessees is to.be found set forth in the decision 
— the appellate order and ground of decision as it is called — of 
the Assistant Commissioner given on February 12, 1937 in which 
he said : 

** The learned pleader has tried to argue that there was an 
actual sale of the shares as between the partners. I am afraid 
that I cannot accept this contention, for, as a mattter of fact the 
books show that the partners’ accounts were debited with the 
value of the shares allocated to each of them and that there was 
a payment of small amount of ready cash to make up the small 
difference which arose from the distribution of the shares.’* 

The learned Assistant Commissioner further said : 

** The reason for the Income-tax Officer not allowing the loss 
on shares I find, was due to the fact that he found that there was 
no actual sales of shares in the year of account, and that the busi- 
ness having been discontinued, the assets were distributed among 
the partners who received an allocation of shares which were 
priced at one ruling market rate.” 

Apparently, the assessees endeavoured to induce the Com- 
missioner of Income-tax to put a question of law before this 
Court in a form which would suggest that there had actually 
been a sale of the shares in question, because we find that the 
question of law dated April 26, 1937, as formulated by the 
assessees was as follows : 

** Where the partners of an assessee firm having share busi- 
ness agreed on 8th January 1936, to dissolve the firm on 80th 
March 1936 and in the meantime realise the assets thereof and 
divide the proceeds amongst themselves and where for that pur- 
pose the stock of shares was sold by the firm at market rate re- 
sulting in a loss of Bs. 33,365 as the market rate was very much 
lower than the cost price, whether in assessing the firm the In- 
come-tax Officer is competent in law to disallow such loss as 
capital loss only arising out of alleged allocation of shares as 
stranger buyers having not been obtained on suitable terms for 
depressed market the shares were sold to the four new firms of 
the families of the partners started after the said date — 8th 
January 1936 

This seems to indicate to my mind that the assesBees in some 
way anticipated that they would find themselves in difficulties if 
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they came before this Ootirt in the position of having to fonnd an 
argnment upon a set of facts which^ included in it a statement that 
the shares were actually divided up or shared out or distributed 
amongst the four persons who originally composed the partner- 
ship. It is obvious, to my mind, that the question formulated by 
the assessees was intended to suggest, and in fact did suggest, 
that there had been an actual sale of the shares to third parties 
in the shape of new firms and that the old partners had then dis- 
tributed amongst themselves the proceeds of that sale. We find, 
however, that even as far back as the assessment to which I have 
already referred, the Income-tax Officer himself took an entirely 
different view and be said, commenting on the shares account : 

“ There was no sale in the year of account. The business 
has been closed and assets have been transferred to the partners 
at alleged market price. Shares were purchased at a time when 
prices were rather high and the assessee has ail along valued his 
closing stocks at cost price. Due to over-valuation of the open- 
ing stock for the same, reason the assessee is claiming losses as 
above. It is due entirely to depreciation in the capital value of 
shares held and as there was no sales I disallow the claim ”. 

When the assessees had succeeded in pursuading the Com- 
missioner of Income-tax to put the matter before this Court in 
the case which the Commissioner put foiward we find it stated ; 

“ The facts regarding this share account are that the asses* 
sees were doing business in shares and held at the beginning of 
the accounting year an opening stock of shares valued at cost 
Be. 85,831. Their stock of shares had always been valueci at 
cost. During the year there had been no transaction in shares. 
On the 9th March 1936 in the course of the partition above men- 
tioned the shares were allotted to the four partners at a valuation 
agreed upon by the partners.” 

Then besets out the values assigned to the shares and ex* 
plains that small amounts of each are paid to make up the differ- 
ences in the allotment. He had previously stated that the parti- 
tion was completed on the 29th March, 1936. 

It may be said at the outset that there can be no doubt that 
business firm which is liable to be assessed to income-tax is under 
an obligation to maintain a system of accounts with regularity 
and it is not permitted to change the system except upon a pro- 
per application being made to the Income-tax authorities in that 
behalf. We find it laid down in paragraph 51 (ii) of the Income- 
tax Manual as follows : 
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" The cases in which an assesses desires to change his ac* 
coanting system should be ra^ and where such a request is made, 
the Income-tax OfiQcer in considering it should, as in the similar 
case of a demand for a change in the * previous year ’ if he is pre- 
pared to allow the change, take steps to secure that no profits 
escape taxation on account of the change. While Sec. 13 leaves 
it to the discretion of the Income tax Ofi[icer to decide whether a 
particular system of accounting should be allowed, the discretion 
of the Income-tax Officer in this matter can be questioned in the 
course of an appeal against an assessment under Sec. 80, that is, 
it may be made one of the grounds of appeal in contesting the 
assessment of profits.” 

In the case now before us no application was made to change 
the accounting system and, in fact, no change was made. We 
find, as I have already stated, that at the )>eginning of tax year 
1922 (Bamanavami) the value of these shares was put in the ac- 
counts of the firm as at the cost price. There is another rule 
which is of great importance in a matter of this kind and that is 
that every tax year is a self contained period and the profits earned 
or the loss sustained either before that year or after that year are 
not at all relevant for the purpose of an assessment relating to a 
particular year. In that connection I must briefly call attention 
to the case of Commiisioner of Inoome-tax, Central Provinces and 
Berar v. Sir 8. M. Ohitnavis, in which at page 296 Lord Bussell 
of Eillowen, delivering the opinion of the Board said: 

“ Although the Act nowhere in terms authorises the deduc- 
tion of bad debts of a business, such a deduction is necessarily 
allowable. What are chargeable te income-tax in respect of the 
business axe the profits and gains of a year ; and in assessing the 
amount of the profits and gains of a year account must neces- 
sarily be taken of all losses incurred, otherwise you would not 
arrive at the true profits and gains. But the losses must be losses 
incurred in that year. You may not, when setting out to ascer- 
tain the profits and gains of one year, deduct, a loss which had, 
in fact, been incurred before the commencement of that year. If 
you did, you would not arrive at the true profits and gains of the 
year. For the purpose of computing yearly profits and gains 
each year is a separate self-contained period of time in regard to 
which profits earned or losses sustained before its commencement 
are irrelevant.” 

Then in a subsequent paragraph at page 297 Lord Bussell said : 

” Whether a debt is a bad debt, and, if so, at what uoint of 
time it became a bad debt, are questions which in their Lordships' 
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view are questions of fact to be decided in the event of dispute 
by the appropriate tribunal, and not by the ipse dixit of any one 
else.” 

Lastly at page 299 the noble and learned Lord said : 

** In their Lordships’ opinion the question which was referred 
to the Court in relation to bad debts should have been answered 
as follows: ' The assesses has no ‘ option ’ of declaring debts bad ; 
whether a debt is bad, and when it became bad are«queBtions of 
fact to be determined in case of dispute not by the assesses or by 
the exercise of any ‘ option * on his part, but by the appropriate 
tribunal upon a consideration of all relevant and admissible 
evidence.’ 

• « * * 

In the same way, in my opinion, it follows that it is not open 
to an assessee by his own ipse dixit to decide that a particular 
transaction entails loss of a kind which may be set off against pro- 
fits or gains made in respect of other transactions. In this parti- 
cular instance these assessees were asking the Court to hold that 
because the shares in question were bought at one price and then 
dealt with on the basis of another and lower price, that wa^ neces- 
sarily a business loss of the kind contemplated by Section 24. As 
it was the practice of this firm, or apparently was the practice to 
put in the value of that part of their stock in trade which consist- 
ed of shares — equally with the rest of their stock in trade — at 
cost price at the end of one accounting year and at the opening 
of the next, it follows from what I have already said and the 
authority to which I have referred that the cost price of the 
shares must be taken as the starting point or, as I called it in the 
course of argument, the datum line for the purpose of ascertain- 
ing whether or not there has been an increase or a decrease in 
the value of the shares in question. 

It is quite certain and, indeed, it is clear law <bat if a trader 
puts into his accounts one value at the end of any accounting 
year, he must start his next year’s accounts with precisely the 
same value. In this connection 1 would mention t];ie case of 
Commissioner of Income-tax, Madras v. Ohengalvaraya Ohetty and 
Mnnisami Ohetty. Having put in the value of these shares as at 
cost and being in the position that they were not able, and in fact 
did not seek, to change the system of accounting in this particular 
case, we must take the cost price of these shares as the starting 
point. It seems to me, therefore, that if there bad been any real 
sale of these shares in the oouise of the year 1992 (Bamanavami) 
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it might have been open to the asseBsees to say that it was bet< 
ween the cost and the sale price that there was this difference of 
Bs. 33,366. Bat there never was a sale. It is quite obvious, and 
in any event we must accept the statement of facts put before us 
by the learned Commissioner, that there was no sale, bot what 
was loosely called a ‘ partition I say loosely because ' partition ’ 
in this country is a technical expression which has in it Implicit 
number of legal ideas and legal consequences which are not appli- 
cable in a case of the kind we are now considering. Therefore, 
1 prefer to say that there was a division of these shares and that 
division took place, as the learned Commissioner states, on March 
9, 1936. The partners for their own purposes chose to say that 
they would take over the shares or rather their portion of the 
shares. What they said as regards a loss seems to me to be 
definitely an ipse dixit. They have sought to take credit to 
themselves — credit in its commercial sense — ^for the difference 
between the baying and the selling price based upon a valuation 
which they themselves had chosen to put upon these shares and 
in regard to which, as far aa one can see, there was no evidence 
as to its accuracy. 

In these circumstances, the matter seems to me to fall well 
within the ambit of tbe decision in the case of In re The 
Tata Industrial Bank Ltd., the headnote of which runs as 
follows : 

A banking concern having been assessed for income-tax on 
profits amounting to Bs. 12,54,130 it claimed to deduct from the 
taxable profits a sum of Bs. 2,98,000 being the amount of depre- 
ciation on war bonds and securities belonging to the bank, arriv- 
ed at by comparing the market rates with the valuations in the 
books of the bank.” 

That seems to me very much the same kind of operation as 
was performed or was sought to be performed by the assesses in 
the present instance. In the course of hie judgment Maolbob CJ., 
discussed the case on which Mr. Bose relied in his argument before 
us, namely, that of In re The Spanish Prospecting Company 
Limited [ (1911) 1 Oh. 98] where at page 98 Flbiohbb Moulxon 
L. J., said : — 

“ The word * profit ’ has in my opinion a well-defined legal 
meaning, and this meaning coincides with the fundamental 
conception of profits in general parlance, although in mercantile 
phraseology the word may at times bear meanings indicated by 
the special context which deviate in some respects from this 
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fundamental signification. ‘ Profits ’ implied a comparison bet- 
ween the state bf a business at two specific dates usually separated 
by an interval of the year. The fundamental meaning is the 
amount of gain made by the business during the year. This can 
only be ascertained by a comparison of the assets of the busi- 
ness at the two dates.” 

At page 99 the learned Lord Justice said : 

“We start therefore with this fundamental definition of pro- 
fits, namely, if the total assets of the business at the two dates be 
compared, the increase which they show at the later date as 
compared with earlier date (due allowance of course being made 
for any capital introduced into or taken out of the business in the 
meanwhile) represents in strictness the profits of the business 
during the period in question.” 

Now Mr. Bose at the opening of his argument invited our 
attention to that definition. It seems to me that in the present 
instance the assessees have overlooked the fact that they were 
taxed in respect of trading operations for the period beginning on 
March 31, 1^35 and ending on March 80, 1936. The ' self-con- 
tained period ’ referred to by Lord Bussell in the passage which I 
quoted earlier in this judgment was the period between those 
particular dhtes. In other words, before the Bamanavami year 
1992 had come to an end part of the assets of the business had 
been taken out of the business, namely, these particular shares 
which as we have seen, were distributed amongst the four partners 
on March 9, 1936. That is one way of looking at it and upon 
that view of the matter there could be no question of loss, be- 
cause you cannot compare anything that happened when the 
shares were disposed of as against the cost price of those shares 
as appearing in the opening stock account at the beginning of 
the Bamanavami year 1992. I entirely agree with’ the view put 
foliward by my Lord, the Chief Justice, with regard to that. 

Looking at the matter from the other aspect which 1 have 
discussed, it seems to me that the assessees were not entitled to 
say ‘ we have shown the value of these shares yeac after year as 
at cost price : we now propose to show the value of them as at 
the market price.’ To state the matter succinctly, I agree that if 
these shares were put into the accounts at cost they ought to 
have been taken out of the accounts at cost. 

1-93 
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It follows, therefore, that the first question propounded for 
the consideration of this Court should be answered in the nega- 
tive. I need say very little with regard to the second question. 
In my opinion, merely to state that the application was made 
in December and the partnership had been dissolved, and irre- 
vocably dissolved, as on the 30th of March 1936 is quite sufficient 
to indicate that the answer to that question should be in the 
affirmative. 

Reference answered accordingly. 


[END OF VOLUME VI.] 
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Deposits of Selling Agents Recommended by Assessee — 
Assesses Entitled to Commission on all Sales Effected by 
Company— Advance, Whether Loan or Investment of Capital 
to Acquire Business— Loss of Advance, Whether Trading 
Loss or Capital Loss — Indian Income-tax Act (XI of 1922), 
Sec. 10 (2) (ix).— Commissioner of Income-tax, 0. P. v, 
MotIBAM NANDBAM Nilg- ••• 

——Money-Lending Business — Investment in Shares— 
Winding-up of Company — New Company Taking up Assets 
of Old Company — Agreement By New Company to Issue 
Debentures to Shareholders in Old Company — Debentures 
Not issued — Loss, Whether Capital Loss or Trading Loss — 
Indian Income-tax Act (XI of 1922), Section 24 (1). — TllE 
Commissioner op Inoome-tax, Bihar and Orissa v. Maha- 
BAJADHIBAJA SlR KaMBSUWAR SINOII OP DaRBHANOA 

Pat. ... 

Loss in one Foreign branch and profit in another — 

Remittances to British India from both— Whether assessee is 
entitled (o have loss set off against profits. — Narayanan 
Chbttiar «. Commissioner op Income-tax Mad. ... 

Sustained in Burma in 1936-37— Assessment of 

Income in 1937-38 — Loss Whether Allowable — Effect of 
Separation of Burma from British India — Definition of 
‘ British India’ — Relation Between Finance Act and Income- 
tax Act — Income of Previous Year, Whether Measure of 
Income or Income Actually Assessed^ — Indian Law — Indian 
Income-tax Act (XI of 1922), Secs. 3, 4, 24 — Government of 
India Act, 1935 — Government of India (Adaptation of Indian 
Laws) Ordei', 1937 — Finance Act, 1937. — (Commissioner op 
Income-tax, Madras v. Vadliammai Aohi Mad. ... 

Shares — Valuation at Cost Price at the end of 

Every Year and Beginning, of Next Year — Dissolution of 
Firm — Partition of Shares at Valuation Agreed to Between 
Partners — Difference in Cost Price and Price Fixed— Whe- 
ther Allowable as Loss — Valuation of Stock — Change of 
System of Accounting — ^Principles- Inoome-tax Act, Sec- 
tions 13, 24. — In the matter of Messes. Chodthmad 
(joDAPOHAND Oal. ... 

Succession to Business — Business Resulting in 

!Lo8s — Transferor’s Right to Set off Loss Against Other 
Income — Effect of Transfer After Expiry of Assessment Year 
— Income-tax Act (XI of 1922), Sections 14, 26 (2). — B. K. 
PaOTi & Co., I» re Oal. ... 
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Maintenance allowances. — See Hindu undivided family 
and Income. 

Non-resident, — See Account Books. 

Assessment of Agent — Order Declaring Intention to 

treat Assessee as agent, whether condition precedent to Initia- 
tion of Proceedings— Notice Before snch Declaration— Vali- 
dity — Notice under Sec. 43 not specifying year of assessment 
— ^Validity — Indian Income-tax Act (XI of 1922), Secs, 42, 

43, 22 (2). — CoMMissiONBB OP Inoomb-tax, Punjab and 
N,'W.P.P. V. Nawaii Kishobb Khaibati Lal P, C, ... 61 

Assessment of Non-Eesident Without Appointing 

Agent — Legality — Indian and English Law Compared — ■ 
Indian Income-tax Act (XI of 1922), Section 42 (1 ). — Sib 
Aditya Nabain Since Bahadtjb v. Oommissionbb op In- 
COMB-TAI, OeNTBAL AND UNITED PbOVINOES All. ... 217 

Penalty, — Claiming Palse Deduction — Whether Liable 
To Penalty — ^‘Income’, meaning of — ^Indian Income-tax 
Act of 1922, Section 28 . — ^Nagin Chand Shiv Sahai v. 
COMMISSIONBB OP INOOME-TAX, PUNJAB Lah. ... 533 

Time Limit for Imposition — ^Imposition After Tax 

has been Paid — Legality — Meaning of ‘ Payable ’ — Indian 
Income-tax Act (XI of 1922), Sec. 28. — Vro Bhan Bansi 
Lal o.CoMMissiONEB OP Income-tax, Punjab Lah. ... 616 

Probate. — Costs of, whether allowable. — See Income. 

Re-assessment. — Estimate of Sales at Certain Figure — 
Discovery of Concealment — Fresh Assessment on Eevised 
Estimate of Sales at Higher Figure — Legality — Indian In- 
come-tax Act (XI of 1922), Secs. 34, 23 (4 ). — Sheik Muba- 
BAK Adi V. COMMISSIONBB OP Income-tax, Punjab Lah. ... 626 

^False Beturn — Evasion of Tax — Discovery of Fraud 

, — ^Power to make Fresh Assessment under Sec. 34 — ‘ Escape 
Assessment ’, meaning of — Indian Income-tax Act (XI of 
1922), Sec. 34 . — Oommissionbb op Income-tax, Bombay v. 
Lokumal Bhojumal Sind. ... 61 

— — Income Escaping Assessment — Validity of Proceed- 
ings for Ee-assessment Under Section 84 — Decision that in- 
come Has Escaped, Whether Condition Precedent to Institu- 
tion of Proceedings — Proceedings Started with Notice Stating 
that Income-tax 0£dcer ‘ Has Reason to Believe ’ that In- 
come Has Escaped — ^Validity — Obiter Dicta of High Court — 
Whether Binding on Commissioner — Bes Judicata — Estop- 
pel — Indian Income-tax Act (XI of 1922), Sections 34, 66 
(1 ). — Mahadibam Eamjebdas, In re Cal. ... 266 

^Income Escaping Assessment — Power of Income- 

tax Officer to Eely on Facts Coming to His Notice After One 
Year From End of Year of Assessment — ^Indian Inoom^ta^ 
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Aofc (XI of 1922), Section 34 . — Muthappa Ohbttiae, E, M. 

0 . OoifuissiONBB OF Income Tax, Madbas. Mad. ... 726 

See also Appeal, Assessment. 

Reference — Application to High Court Under Section 66 
(3) to Eequire Commissioner to State Case Without Applying 
to Commissioner Under Section 66 (2) — Maintainability — 
Indian Income Tax Act (XI of 1922), Sections 66 (1), (2), 

(3). — M. AND D. AmiNOFF ». OOMMISSIONBB QV INCOME TaX, 
Punjab. Lah. ... 474 

Application for Mandamns^ — Practice — Appearance 

of Commissioner’s Counsel. — C ommissionbb of Income Tax, 
Bubma ». Koxinb Daiby. Bang. ... 602 

Best Judgment Assessment — Appeal from Ap- 
plication to Cancel Assessment — Questions Belating to 
Validity of Assessment on the Merits cannot be Beferred — 
Indian Incomo-tax Act (XI of 1922), Sections 23 (4), 27, 66 
(3 ). — Anwaskhan Mahboobkhan & Co. v. Commissionbb of 
Income Tax, Cbnibad Pbovxncbs, Bkbab U.P. Nag. ... 680 
Costs of Settling Application for Beference — Whe- 
ther Allowable — Discretion of Taxing Master—Indian In- 
come Tax Act (XI of 1922), Sec. 66 (6 ) — Sib Ohinhubhai 
Madhowlad V. Commissionbb of Incomb Tax, Bombay. 

Bom. ... 148 

Whether Data are Beliable — Question of Law 

Manufaotubbbs’ Lifb Insubanob Co., of Canada v. The 
Commissionbb of Income Tax, Bombay. Bom. ... 321 

Question Whether There was Sufficient Cause for 

Making Beturn is Question of Fact — Indian Income Tax 
Act (XI of 1922), Secs. 27, 66 (8 ). — Vithal v. Commissionbb 
OF Income Tax, C. P. & U. P. Nag. ... 264 

Questions not Baised Before Commissioner — Can- , 

not be Baised Under Sec. 66 (3). —Abba Dada and Co. v. 
Commissionbb of Income Tax, Bubma. Bang. ... 470 

See also Best Judgment Assessmeint. 

Refund — Commissioner’s duty — See Account Books. 

Remittance — See Foreign income ; and Loss. 

Revenue — Income Tax — Foreign Bearer Bonds — Pay- 
ment of Interest Suspended — Interest Coupons Made Ex- 
changeable for Funding Bonds — Whether a Beceipt by Bond- 
holder of Income or Interest — Income Tax Act, 1918 (8 and 
9 Qceo. 5 0 . 40), Sched. D, Case IV. — Cboss v. London and 
Pbovinciad Tbusi Ltd. Chancery. ... 112 

^Income Tax — Bank Besident in New Zealand — 

— ^War Loan, India Stock and Colonial Securities Held by 
it — Income of London Branch — Exemption of Interest from 
Tax — Trading Expenses — Bight of Deduction from Profits 
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for Assessment Purposes — Income Tax Act, 1928 (8 & 9 Geo. 

6. 0. 40), Sec. 46 — Sch. 0, General Bales, r. 2 (d) — Sch. D, 
Miscellaneous Buies, r. 7, sub-r. (2) — Finance Act, 1934 (14 
& 16 Geo. 6 c. 21), Sec. 27. — Hughes (Inspboiob op Taxes) 

V. Bane op New Zealand. 0. A. ... 541 

affirmed in House of Lords. ... 686 

Return — Failure to Include Interest in Beturn for Sub- 
sequent Years — Effect. — Shbo Sahatmal Hibalal v. Com- 
MissiONBB OP Income Tax, B. & 0. Pat. ... 486 

Revision — Limitation for — See AssessmerU. 

Salary — See Income Tax and Sv/rtax. 

Securities — Interest from — assessability — See Banking 
Compoity and Insurance Gompany. 

Profit from sale of — Whether capital or income— 

See Banking Company. 

Depreciation of — See Insurance Company. 

Succession — Firm — Change in Shares Without Change 
in Personnel of Partners — Whether ‘ Change in the Consti- 
tution of the Firm ’ — Assessment of Partner — Basis — Share 
Daring Account year or Assessment year — Indian Income 
Tax Act (XI '•of 1922), Sec. 26 (1).— Moolji Sioka, In re. 

Cal. ... 234 

— — See Depreciation allowance. 

Mere agreement to transfer, effect — See Firm. 

^Transferor’s right to set off loss — See Loss. 

Supertax — See Assessment^ and Impartible estates. 

Theft — See Allowances. 

Valuation of Stock — Principles. — See Loss (p. xiii supra). 

Words and Phrases 

‘ Assessee — Meaning of — Sec Depreciation Allowance. 

‘ Assessment ’ — Meaning of — See Assessment. 

‘ Business ’ — Meaning of — See Casual amd Non-recurring 

Beeeipis. 

‘ Benefit to Section of public ’ — Meaning ®f — See Exemption. 
‘ British India ’ — Definition— See Loss. 

‘ Discontinuance of Business ’ — Meaning of — See Bad Debt. 
‘ Escape Assessment '• — Meaning of — See Be-assessmerU. 

‘ Income ’—See Income and Penalty. 

‘ Mercantile System ’ — See Accounting. 

‘ Object of General Public Utility ’ — See Exemption. 

‘ Payable ’ — Meaning of — See Penalty. 

* Beliable Data ’ — Meaning of — See Imurame Company. 

* Beview ’ — Meaning of — See Foreign Income. 

Zarpeihgi Lease. — See Interest. 
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